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HILARY  VACATION,  11  VICT. 


1848. 


Wait  and  Another  v.  Baker.  jfV6. 6  4-7. 

JL  ROVER  for  500  quarters  of  barley.     Pleas,  not  guilty.  The  defendant, 

1.  1  i«i*  ••!  ft  com-factor. 

and  not  possessed ;  upon  which  issue  was  joined.  retiding  at 

At  the  trial,  before  Williams,  J.,  at  the  last  Spring  As-  ^^  \"gj^^- 

sizes  for  Somersetshire,  the  following  facts  appeared : — The  wrote  to  one  L., 

defendant,  a  corn-factor  at  Bristol,  had  occasional  dealings  requesting  sam- 

with  a  person  of  the  name  of  Lethbridge,  who  was  also  a  ^^l^^  mtie^* 

corn-factor  at  Plymouth,  and  on  the  5  th  of  December,  1846,  ^i*"  ^^  ^^f  ^^ 

•^  ^  a  cargo.     In 

wrote  to  him  the  following  letter : —  the  same  month 

L.  wrote  to  de« 

"  I  hear  that  the  crop  of  barley  in  the  south  of  Hamp-  sent  samples 

of  barley,  and 
offered  to  sell  defendant  from  400  to  500  quarters  f.  o.  b.,  at  Kingsbridge,  or  some  neighbouring 
port,  for  a  certain  sum,  for  cash,  on  handing  bill  of  lading,  or  by  acceptance,  &c.  The  de- 
fendant accepted  the  terms,  subject  to  L/s  reply.  L.  acceded  to  defendant's  proposal,  and 
rfc({iu.-ted  defendant  to  give  him  instructions  about  the  vessel,  in  order  to  get  her  correctly 
iuMired.  L.  sent  tlie  defendant  the  charter-party  (not  under  seal)  of  a  vesiiel  in  which  the 
barley  was  to  be  shipped,  and  which  was  made  in  L/s  name.  In  January,  1847,  the  vessel 
W.1S  loaded  with  the  barley,  and  L.  received  from  the  master  the  bill  of  lading,  by  which 
the  cargo  was  deliverable  at  Bristol  to  the  order  of  L.,  or  assigns,  on  payment  of  freight. 
.Subsequently,  L.  called  at  the  defendant's  counting-house  in  Bristol,  and  left  the  invoice 
and  unindorsed  bill  of  lading ;  he  afterwards  called  again,  when  a  dispute  arose  as  to  the  quality 
of  the  barlf  y ;  the  defendant,  after  some  further  dispute,  tendered  the  amount  of  the  cargo 
in  money  to  L.,  who  refused  to  accept  it,  but  took  away  the  bill  of  lading,  and  indorsed  it  to 
the  plaintiffs.  The  defendant,  on  the  arrival  of  the  vessel,  claimed  and  obtained  part  of  the 
cargo;  but  the  plaintiffs,  on  producing  the  bill  of  lading,  obtained  what  remained,  and  paid 
tbe  freight.  The  jury  found  that  the  defendant  did  not  refuse  to  accept  the  barley  from  L. ; 
that  the  tender  was  unconditional ;  and  that  he  was  not  an  agent  entrusted  with  the  bill  of 
lading  by  defendant : — Hcldt  in  an  action  of  trover  by  the  plaintiffs  for  the  value  of  the  barley  so 
obtained  by  the  defendant,  that  no  property  in  the  cargo  passed  to  the  defendant,  either  by  the 
tnnsaction  at  Bristol  or  by  the  shipment  of  the  cargo  on  board  the  vessel  by  L.y  and  that, 
therefore,  the  plaintiffs  were  entitled  to  recover. 

VOL.  II.  B  EXCU. 


EXCHEQUER    REPORTS. 

^848.^  shire  is  good  this  year,  and  that  at  Kingsbridgc  the  price 
is  low,  compared  with  the  markets  further  eastward.  If 
you  are  doing  anything  in  the  article  this  season,  and  can 
make  me  an  offer  of  a  cargo,  I  have  no  doubt  but  we  may 
have  a  transaction.  Let  me  hear  from  you  in  due  course. 
Send  me  sample  in  letter,  describing  weight,"  &c. 

To  which  Lethbridge  wrote  the  following  answer  on  the 
9th  of  that  month : — 

"  I  beg  to  inform  you  that  I  have  not  yet  commenced 
buying  barley  in  Kingsbridge  market,  farmers  there  stand- 
ing out  for  lOs.  a  bag.  After  Saturday's  market  I  will 
send  you  a  sample  and  an  offer,  if  possible." 

On  the  14th,  Lethbridge  wrote  the  following  letter  to 
the  defendant : — 

"  I  herewith  hand  you  samples  of  common  and  chevalier 
barley  of  the  neighbourhood  of  Kingsbridge,  and  will  en- 
gage to  sell  you  from  400  to  500  quarters  f.  o.  b.  barley  at 
Kingsbridge,  or  neighbouring  port,  at  40s.  per  quarter 
common,  and  42«.  per  quarter  chevalier,  in  equal  quantities, 
for  cash,  on  handing  bills  of  lading,  or  acceptance  at  two 
months'  date,  adding  interest  at  the  rate  of  £5  per  cent,  per 
annum,  subject  to  your  reply  by  course  of  post 


1-. 


On  the  16th,  the  defendant  returned  the  following  re- 
ply :— 

"  I  beg  to  accept  your  offer  of  250  quarters  of  chevalier 
barley,  at  42«.  per  quarter,  and  250  quarters  common,  at 
405.  per  quarter  f.  o.  b.,  for  cash  payments,  on  receipt  of  bill 
of  lading  and  invoice,  or  acceptance  at  two  months'  date, 
adding  interest  at  the  rate  of  £5  per  cent,  per  annum,  sub- 
ject to  your  reply  by  course  of  post." 

On  the  18th,  Lethbridge  wrote  the  defendant  as  fol- 
lows : — 

"  Your  favour  of  the  16th  came  duly  to  hand,  and  note 
by  it  your  acceptance  of  my  offer  of  barley.     I  suppose  I 
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am  to  take  up  a  vessel  at  the  best  possible  freight  I  can  get      ^  1848, 
her  for.     Please  instruct  me  in  this,  and  say  if  for  Bristol 
or  any  other  port." 

On  the  19th,  the  defendant  wrote  in  answer : — 

**  I  took  it  for  granted  that  you  would  get  a  vessel  for 
the  barley  I  have  bought  of  you  f.  o.  b.,  and  therefore  did 
not  instruct  you  to  seek  one.  I  trust  that  you  will  be  par- 
ticular to  select  a  good  ship,  and  at  the  lowest  possible 
freight,  for  this  port;  and,  above  all,  take  care  that  the 
quality  of  the  barley  is  fully  equal  to  sample*  A  party, 
who  will  take  part  of  it,  is  extremely  particular  in  these 
matters ;  and  the  samples  are  sealed  and  held  in  the  custody 
of  a  third  party.  Please  to  advise  when  you  have  taken  up 
a  vessel,  with  particulars  of  the  port  she  loads  in,  so  that 
I  may  get  insurance  done  correctly." 

After  some  further  correspondence  respecting  the  amount 
of  the  freight,  Lethbridge  wrote  on  the  23rd  to  the  de- 
fendant : — 

"I  now  send  you  copy  of  charter-party  of  the  *  Emerald,' 
which  vessel  will  sail  for  the  port  of  loading  to-day  or  to- 
morrow, and  I  will  lose  no  time  in  getting  her  loaded." 

The  defendant,  by  letter  dated  the  24th,  acknowledged 
the  receipt  of  the  charter-party  (not  under  seal),  which  was 
dated  on  the  22nd,  and  was  in  the  name  of  Lethbridge,  to 
load  at  Dartmouth,  a  portion  to  be  filled  up  at  Salcombe,  to 
proceed  to  Bristol,  or  any  other  port. 

On  the  28th,  Lethbridge  wrote  to  the  defendant : — 

"  The  *  Emerald'  will  commence  loading  to-day.  I  hope 
to  hand  you  bill  of  lading  in  the  course  of  the  week." 

And  again  on  the  1st  of  January,  1847: — 

"  I  hope  to  be  able  to  send  you  invoice  and  bill  of  lading 
of  *  Emerald'  on  Tuesday  or  Wednesday." 

b2 


p. 
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1848.  And  on  the  6th  of  January  he  wrote  to  the  defendant  as 

follows : — 

"The  'Emerald'  is  nearly  loaded;  expect  the  bill  of 
lading  to-day  or  to-morrow.  I  expect  to  be  in  Exeter  on 
Friday,  when  it  is  very  likely  I  shall  run  down  and  see 
you." 

The  vessel  was  loaded  with  common  and  chevalier  barley; 
and  on  the  7  th  of  January,  Lethbridge  received  from  the 
master  the  bill  of  lading  of  the  cargo,  which  was  therein 
expressed  to  be  deliverable  at  Bristol  to  the  order  of  Leth- 
bridge or  assigns,  paying  the  freight  as  per  charter.  On 
the  8th,  Lethbridge  called  upon  the  defendant  at  Bristol 
early  in  the  morning,  and  left  at  his  counting-house  the  in- 
voice and  an  unindorsed  bill  of  lading.  At  a  subsequent 
part  of  the  day,  Lethbridge  called  again  upon  the  defend- 
ant, when  the  defendant  raised  some  objections  to  the 
quality  of  the  cargo,  and  asserted  that  it  was  inferior  to  the 
samples :  he  also  threatened  he  would  take  the  cargo,  but 
sue  Lethbridge  for  eight  shillings  a  quarter  difference.  After 
some  further  dispute  upon  the  matter,  the  defendant  offered 
Lethbridge  the  amount  of  the  cargo  in  money,  and  said  that 
he  accepted  the  cargo.  Lethbridge,  however,  refused  to 
accept  the  money  and  to  indorse  the  bill  of  lading  to  the 
defendant;  but  took  the  bill  of  lading  from  the  counter  and 
immediatel}'  proceeded  to  the  plaintiffs',  who  were  corn- 
factors,  and  had  a  house  of  business  in  the  neighbourhood, 
and  indorsed  the  bill  of  lading  to  them,  and  received  an  ad- 
vance upon  it.  The  market  at  that  time  had  risen  consi- 
derably. The  "  Emerald  "  arrived  on  the  16th,  and  on  the 
18  th  the  defendant  proceeded  on  board  and  claimed  the 
cargo  as  the  owner,  and  unshipped  1240  bushels  of  the 
barley,  worth  422/.  14^.;  but  the  plaintiffs  coming  on 
board  during  the  time  the  cargo  was  being  unshipped,  pre- 
sented the  bill  of  lading  and  obtained  tlie  rest  of  the  cargo, 
and  paid  the  captain  the  freight. 


HILARY  VACATION,   11  VICT. 

The  jury  found  that  the  defendant  did  not  refuse  to  accept  1848. 
the  barley  from  Lethbridge ;  that  the  tender  was  uncondi- 
tional ;  and  that  Lethbridge  was  not  an  agent  intrusted  with 
the  bill  of  lading  by  the  defendant.  His  Lordship  there- 
upon directed  a  verdict  to  be  entered  for  the  plaintiffs  for 
422/.  14*.,  reserving  leave  to  the  defendant  to  enter  a  ver» 
diet  for  hinL 

A  rule  to  shew  cause  having  been  obtained, 

CrowdeTy  Barstowy  and  Greenwood  appeared  to  shew 
cause,  but  were  stopped  by  the  Court,  who  called  upon 

Butt  and  Montague  Smith,  in  support  of  the  rule. — In  this 
case  the  property  in  the  barley,  which  came  to  Bristol  in  the 
"  Emerald,"  passed  to  the  defendant.  Although,  in  general, 
it  is  necessary,  in  order  to  pass  the  property  in  goods  shipped 
on  board  a  vessel,  that  the  bill  of  lading  should  be  indorsed 
to  the  party  claiming  the  property,  that  is  not  the  only 
mode  as  between  vendor  and  vendee,  where  they  are  the 
parties  to  the  original  contract.  And  payment  is  not  a  con- 
dition precedent.  Here  the  barley  was  put  on  board  at 
the  risk  of  the  vendee — the  vessel  was  hired  by  him,  al- 
though the  charter-party  was  made  in  Lcthbridge's  name ; 
and  it  is  submitted  that  he  was  the  defendant's  agent  for 
this  purpose.  The  vendee  would  have  been  liable  for 
freight ;  the  contract,  although  made  for  the  vendee  by  the 
vendor,  was,  in  this  respect,  the  same  as  if  it  had  been  made 
by  a  third  party.  The  charter-party  was  not  under  seal. 
In  the  letter  of  the  19th  of  December,  the  defendant  re- 
quested Lethbridge  to  get  a  proper  vessel,  in  order  that  he 
(the  vendee)  "might  get  the  insurance  done  correctly.** 
It  is  clear  that  the  intention  of  the  parties  was,  that  the 
vessel  should  be  the  vendee's,  and  that  the  risk  should  bo 
his.  The  cargo  was  to  be  free  on  board.  There  was,  there- 
fore, a  delivery  on  board  the  defendant's  ship,  and  an  ap- 
propriation of  the  cargo.     {Parkcy  B. — At  what  moment 
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was  tba  acceptance  of  the  cargo  complete  ?  Appropriation 
may  mean  that  there  has  been  a  aelect!on,  or  an  agreement 
that  a  particular  cargo  shall  be  the  thing  tranaforretl.  Pro- 
perty never  passes,  unleas  there  be  some  agreement  to  the 
effect  that  the  property  shall  pass.  By  the  English  law, 
property  may  pass  by  an  agreement ;  but  the  rule  is  other- 
wise in  the  Roman  law.  The  property  surely  has  passed 
in  the  present  case,  by  the  indorsement  of  the  bill  of  lading, 
to  the  pliuntiffs.]  The  lien  of  Lethbridge  waa  at  an  end 
when  the  money  waa  tendered  at  Bristol,  and  when  the  de- 
fendant said,  "  I  accept  that  particular  cargo  of  500  quarters." 
[^Rolfe,  B. — The  jury  do  not  find  an  unconditional  tender 
and  acceptance  of  the  money.  Aldenon,  B. — It  is  clear  that 
what  took  place  at  Bristol  was  not  sufficient  to  pass  the 
property.  You  must  therefore  shew,  independently  of 
that  proceeding,  that  the  property  passed ;  for  the  defend- 
fuit  there  disputed  the  quality  of  the  corn,  and  the  parties 
did  not  agree  as  to  the  thing.]  In  Ogle  v.  Atkttuon{a),  A., 
being  indebted  to  the  pl^utiff,  accepted  an  order  to  purchase 
goods  for  him  of  R.,  and  put  them  on  board  the  plaintiff's 
vessel,  sent  for  them  as  the  pluntiff's  goods,  advised  him  of 
the  shipment  for  the  pltuntiff's  risk  and  on  his  account,  and 
remitted  him  the  invoices.  He  procured  the  master  to  sign 
bills  of  lading  to  the  order  of  blank,  assuring  him  it  was 
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1848.  lading  indicated  the  person  for  whom  they  were  to  be 
carried.  By  that  bill  of  lading  the  goods  were  to  be 
carried  by  the  master  of  the  vessel  for  and  on  account  of 
Lethbridge,  to  be  delivered  to  him  in  case  the  bill  of 
lading  should  not  be  assigned,  and  if  it  should,  then  to  the 
assignee.  The  goods,  therefore,  still  continued  in  the  pos- 
session of  the  master  of  the  vessel,  not  as  in  the  case  of  a 
common  carrier,  but  as  a  person  carrying  them  on  behalf  of 
Lethbridge.  There  is  no  breach  of  duty  on  the  part  of 
Lethbridge,  as  he  stipulates  under  the  original  contract  that 
the  price  is  to  be  paid  on  the  delivery  of  the  bill  of  lading. 
It  is  clearly  contemplated  by  the  original  contract,  that,  by 
the  bill  of  lading,  Lethbridge  should  retain  control  over 
the  property.  It  seems  to  me  to  follow  that  the  delivery 
of  the  500  quarters  to  the  captain,  to  be  delivered  to  Leth- 
bridge, is  not  the  same  as  a  delivery  of  500  quarters  to  a 
common  carrier  by  order  of  the  consignee.  The  act  of 
delivery,  therefore,  in  the  present  case,  did  not  pass  the 
property.  Then,  what  subsequent  act  do  we  find  which 
had  that  effect?  It  is  admitted  by  the  learned  counsel 
for  the  defendant,  that  the  property  does  not  pass,  unless 
there  is  a  subsequent  appropriation  of  the  goods.  The 
word  appropriation  may  be  understood  in  different  senses. 
It  may  mean  a  selection  on  the  part  of  the  vendor,  where 
he  has  the  right  to  choose  the  article  which  he  has  to 
supply  in  performance  of  his  contract ;  and  the  contract 
will  shew  when  the  word  is  used  in  that  sense.  Or  the 
word  may  mean,  that  both  parties  have  agreed  that  a 
certain  article  shall  be  delivered  in  pursuance  of  the  con- 
tract)  and  yet  the  property  may  not  pass  in  either  case. 
For  the  purpose  of  illustrating  this  position,  suppose  a 
carriage  is  ordered  to  be  built  at  a  coachmaker's,  he  may 
make  any  one  he  pleases,  and,  if  it  agree  with  the  order, 
the  party  is  bound  to  accept  it.  Now  suppose  that,  at 
some  period  subsequent  to  the  order,  a  further  bargain 
is  entered  into  between  this  party  and  the  coachbuilder. 
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by  which  it  is  agreed  that  a  particular  carriage  shall  be         1848. 
delivered.     It  would  depend  upon  circumstances  whether 
the  property  passes,  or  whether  merely  the  original  contract 
is  altered  from  one  which  would  have  been  satisfied  by  the 
delivery  of  any  carriage  answering  the  terms  of  the  con- 
tract, into  another  contract  to  supply  the  particular  car- 
riage,— ^which,  in  the  Koman  law,  was  called  obligatio  certi 
corporisy  where  a  person  is  bound  to  deliver  a  particular 
chattel,  but  where  the  property  does  not  pass,  as  it  never 
did  by  the  Roman  law,  until  actual  delivery ;  although  the 
property,  after  the  contract,  remained  at  the  risk  of  the 
vendee,  and  if  lost  without  any  fault  in  the  vendor,  the 
vendee,  and  not  the  vendor,  was  the  sufferer.     The  law  of 
England  is  different:  here,  property  docs  not  pass  until 
there  is  a  bargain  with  respect  to  a  specific  article,  and 
everything  is  done  which,  according  to  the  intention  of  the 
parties  to  the  bargain,  was  necessary  to  transfer  the  pro- 
perty in  it.     *^  Appropriation  "  may  also  be  used  in  another 
sense,  and  is  the  one  in  which  Mr.  Butt  uses  it  on  the  pre- 
sent occasion ;  viz.  where  both  parties  agree  upon  the  spe- 
cific article  in  which  the  property  is  to  pass,  and  nothing 
remains  to  be  done  in  order  to  pass  it.     It  is  contended  in 
this  case  that  something  of  that  sort  subsequently  took  place. 
I  must  own  that  I  think  the  delivery  on  board  the  vessel 
could  not  be  an  appropriation  in  that  sense  of  the  word.    It 
is  an  appropriation  in  the  first  sense  of  the  word  only ;  the 
vendor  has  made  his  election  to  deliver  those  500  quarters  of 
com.   The  next  question  is,  whether  the  circumstances  which 
occurred  at  Bristol  afterwards  amount  to  an  agreement  by 
both  parties  that  the  property  in  those  500  quarters  should 
pass.     I  think  it  is  perfectly  clear  that  there  is  no  pretence 
for  saying  that  Lethbridge  agreed  that  the  property  in  that 
com  should  pass.    It  is  clear  that  his  object  was  to  have  the 
contract  repudiated,  and  thereby  to  free  himself  from  all 
obligation  to  deliver  the  cargo.     On  the  other  hand,  as  has 
been  observed,  the  defendant  wished  to  obtain  the  cargo,  and 
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1848.  ^  also  to  have  the  power  of  bringing  an  action  if  the  corn  did 
not  agree  with  the  sample.  It  seems  evident  to  me  that,  at 
the  time  when  the  unindorsed  bill  of  lading  was  left,  there 
was  no  agreement  between  the  two  parties  that  that  specifio 
cargo  should  become  the  property  of  the  defendant.  If 
that  is  so,  the  case  remains,  as  to  the  question  of  property, 
exactly  as  it  did  after  the  original  contract.  There  is  a 
contract  to  deliver  a  cargo  on  board,  and  probably  for  an 
assignment  of  that  cargo  by  indorsing  the  bill  of  lading  to 
the  defendant ;  but  there  was  nothing  which  amounted  to 
an  appropriation,  in  the  sense  of  that  term  which  alone 
would  pass  the  property.  The  result  is,  that,  in  this  action 
of  trover,  the  plaintiffs,  claiming  under  Lethbridge  by  the 
Indorsement  of  the  bill  of  lading,  are  entitled  to  the  pro* 
perty ;  and  then  Mr.  Baker  has  his  remedy  against  him 
for  the  non-fulfilment  of  his  contract*  which  ho  certainly 
has  not  fulfiUedt 

Aldbrson,  B. — I  ^m  of  the  same  opinion.  The  circum- 
stances of  the  case  clearly  shew  that,  when  the  cargo  was 
put  on  board  the  vessel,  the  property  in  the  cargo  did  not 
pass.  The  vendor,  at  that  time,  chooses  a  certain  quantity 
of  com,  which  he  intends  to  offer  to  the  party  in  perform- 
ance of  his  contract ;  but  he  keeps  it  as  his  property  in  the 
meantime.  Such  being  the  state  of  matters,  the  property 
in  that  state  arrives  at  Bristol,  and  there  is  nothing  to  shew 
that  there  was  any  transaction  which  amounted  to  an  agree- 
ment between  the  parties  to  alter  that  arrangement;  there- 
fore the  property  did  not  pass  at  all;  and  as  the  one  party 
has  not  tendered  the  barley  in  discharge  of  his  contract,  the 
other  party  has  his  action  against  him. 


SoLFE^  B.9  and  Pi^tt,  B.*  concurred. 


Kule  discharged. 
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1848. 

HiBBERD  V.  Knight.  jr^^,  9, 

Covenant  on  aa  indenture  of  lease.     Plea,  (amongst  in  an  action  on 

others),  non  est  factum.  fe^w^gdnsf 

At  the  trial  of  the  cause,  before  miliars,  J.,  at  the  last  {j^^hlS 

Summer  Assizer  for  Somersetshire,  it  appeared  that  the  been  executed 

.  by  defendant's 

action  was  brought  by  the  plaintiff,  the  lessee,  against  the  agent  under  a 
defendant,  the  lessor,  for  the  breach  of  certain  covenants  Seyluponwhom 
in  an  indenture  of  lease  entered  into  by  them.    The  de-  5»"**p«°* 

'*  ^  duces  tecum 

fendant  was  possessed  of  large  landed  estates  in  this  coun-  bad  been  serr- 
try,  but  resided  abroad,  and  the  management  of  his  affairs  proper  time:-- 
had  for  a  long  time  been  in  the  hands  of  his  son,  who  acted  TOndary^vU*" 
under  a  power  of  attorney.     The  lease  in  question  was  denceofthe 

1  /»i'i/.i  11-  n  contents  of  the 

executed  by  the  son,  for  the  defendant,  under  this  power  of  power  of  attor- 
attorney.  The  son,  who  was  called  as  a  witness,  failed  to  to  be  admitted. 
produce  the  power  of  attorney^  A  subpoena  duces  tecum  had  cannorbc  ofm- 
been  served  on  him,  but  at  too  late  a  period.  The  learned  p«Ued  by  Uie 
Judge  admitted  secondary  evidence  of  the  contents  of  the  close  the  con- 
power  of  attorney ;  and  the  plaintiff  had  a  verdict,  with  ^nt's  deed  in 
leave  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  bis  possession, 

but  if  he  do  so 
willingly  the 
^         »      1       •  1  X  •       1  1        •  •  evidence  may 

Crawder  having  obtained  a  rule  nisi,  be  received. 

Kinglakey  Serjt.,  now  shewed  cause. — This  power  of 
attorney  was  as  material  a  document  as  the  lease  itself,  and 
must  be  taken  to  have  been  in  custody  with  the  lease. 
The  custody  of  the  son  was  the  proper  custody.  There 
was  evidence  that  he  alone  managed  all  the  business,  and 
that  his  father  never  interfered,  \Rolfey  B. — The  lessor  is 
the  most  unlikely  person  to  have  the  lease.  Aldenon^  B. — 
Of  the  three  parties,  either  the  lessee  or  his  attorney  would 
properly  have  the  custody  of  it.]  The  service  of  a  sub- 
poena duces  tecum  was  not  necessary. 

Croioiler,  contra,  was  not  colled  upon. 
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1848.  Parke,  B. — The  rule  in  this  case  must  be  made  abso- 

HiBDKRD  lute.  This  power  of  attorney  is  the  deed  of  the  attorney 
Knight.  *^  whom  it  was  given,  and  he  is  to  keep  it,  and  under  it  to 
shew  that  he  has  authority  for  what  he  has  done.  The 
witness  should  have  been  duly  served  with  a  subpoena  duces 
tecum ;  and  in  case  he  had  not  produced  the  deed,  he  might 
have  been  punished.  The  case  of  Marston  v.  Dowries  {a) 
is  often  referred  to.  There  a  witness,  an  attorney,  refused 
to  produce  a  title-deed  because  it  was  his  client's,  but  he 
told  the  contents  of  the  deed  willingly.  My  brother 
Ludlow  objected  to  the  evidence,  not  on  the  ground  that 
the  attorney  was  privileged,  but  that  no  secondary  evi- 
dence could  be  given  of  the  deed,  which  was  itself  in  exist- 
ence. My  brother  Patteson  ruled  that  secondary  evidence 
might  be  given,  as  the  party  was  not  obliged  to  give  up 
his  deeds,  and  that,  if  the  attorney  did  not  insist  upon  his 
privilege,  but  chose  willingly  to  disclose  the  contents  of 
them,  the  evidence  might  be  received.  Thus  explained, 
the  case  is  correct.  Where  a  deed  is  in  the  possession  of 
a  person  which  he  is  not  obliged  to  produce  under  a  sub- 
poena duces  tecum,  you  may  give  secondary  evidence  of  its 
contents,  as  you  have  done  everything  to  obtain  it.  The 
cases  of  Ditcher  v.  Kenrick{b)y  and  Doe  d.  Gilbert  v. 
Ross  (c),  are  authorities  which  shew  this. 

Alderson,  B. — The  second  point  in  the  case  of  Marston 
V.  Downes  requires  explanation.  It  would  seem,  from  the 
report  of  that  case,  that  an  attorney  can  be  compelled  by 
the  Comi;  to  divulge  the  contents  of  his  client's  deed.  The 
Court  will  hear  him,  and  receive  his  evidence,  if  he  does 
so  willingly^  but  the  Court  cannot  insist  upon  it. 

BoLFE,  B.,  and  Platt,  B.,  concurred. 

Bule  absolute. 

(a)  6  C.  &  P.  381.  {h)  1  C.  &  P.  161.  (c)  7  M.  &  W.  102. 
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1848. 

Hooper  v.  Williams.  /VJ.  5, 

HE  declaration  stated,  that  the  defendant,  on  the  12  th  of  A  dcdaration 
November,  A.D.  1846,  made  his  promissory  note  In  writing,  decant  made 
and  thereby  promised  to  pay  to  the  bearer  thereof  £150  for  nLte^f^'^JriST, 
value  received  two  months  after  the  date  thereof,  which  period  *°**  thereby 

i_jiji/ti  promised  to 

had  elapsed  before  the  commencement  of  this  suit ;  and  the  pay  to  the 
defendant  then  delivered  the  said  note  to  one  J.  Kent,  who  ^tlo,  two"^' 
thereby  became  the  bearer  thereof,  and  who  indorsed  and  ™<J°t*>»  ^^ 

,  ^  date,  and  de- 

dellvered  it  to  the  plaintiff,  who  thereby  became  the  bearer  livered  the  note 

thereof;  whereof  the  defendant  then  had  notice,  and  then,  thereby  became 

In  consideration  of  the  premises,  promised  to  pay  the  amount  Jhereof"imd 

of  the  note  to  the  plaintiff  accordlncr  to  the  tenor  and  effect  ^^^  indorsed 

^  r»      -n         .  and  deli? ered  It 

tnereol. — ^Breach,  non-payment.  to  the  plaintiff, 

The  defendant  pleaded,  that  he  did  not  make  the  note.      beaune^the^ 

bearer  thereof. 
At  the  trial, 

At  the  trial,  before  Lord  Denmariy  C  J.,  at  the  Surrey  ^^  plaintiff 

Spring  Assizes,  1847,  the  plaintiff  gave  in  evidence  the  fol-  evidence  a  note 

lowing  note:-  "S^i^^vt' 

''  Camber  well,  Nov.  12,  1846.  ?«?» o'*^^:*  ^^^^ 

indorsed  by 

"Two  months  after  date,  I  promise  to  pay  to  my  own  l»»m»n  Wan^fj 

'       *  '•    •'  •'  and  afterwards 

order  £150,  value  received.  indorsed  by  K. 

^   _  ___  „         The  note  bore 

"  James  Williams."       a  4*.  6rf. 

stamp: — Held^ 
mi  \  »  ^     y  /»T  •!!•       ^^^^  though 

The  note,  which  bore  a  4*.  6a.  stamp,  was  indorsed  m  until  indorse- 
blank  by  the  defendant,  and  afterwards  by  J.  Kent.  It  ^^"l^tn^m. 
was  objected,  on  the  part  of  the  defendant,  that  the  Instru-  P^^^®  instm- 

•^  -^  ment,  upon 

which  no  right 
to  sue  conld  exist,  yet  the  effect  of  the  indorsement  was  to  render  it  a  valid  promissory  note 
payable  to  bearer,  and  consequently  it  was  properly  described  in  the  declaration,  and  properly 
stamped. 

Snch  a  note,  before  indorsement,  amounts  to  a  promise  to  pay  the  sum  therein  mentioned  to 
the  person  to  whom  the  maker  should  afterwards  by  indorsement  order  it  to  be  paid,  such  in- 
dorsement being  intended  to  have  the  same  operation  as  if  put  on  a  complete  note.  If  the  in- 
dorsement should  be  to  a  particular  person,  or  to  A.  B.  or  his  order,  it  would  be  a  note  pay- 
able to  that  person,  or  to  A.  B.  or  his  order ;  and  if  in  blank,  it  would  be  payable  to  bearer,  in 
like  manner  as  a  sum  secured  by  a  complete  note  would  have  been  by  similar  indorsement :  — 
Stmble,  that  the  holder  might  fill  up  the  blank  indorsement  by  writing  o?er  it  his  own  name, 
and  so  make  it  payable  to  himself. 


V. 
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mcnt  given  In  evidence  was  not  a  promissory  note  within 
the  Stat.  3  &  4  Anne,  c,  9,  and  that  it  did  not  support  the 
declaration ;  also,  that  it  should  have  been  stamped  as  an 
agreement ;  or  if  the  indorsement  by  the  defendant  were 
treated  as  a  new  contract,  then  a  new  stamp  would  be  re- 
quisite. The  learned  Judge  directed  a  nonsuit,  reserving 
leave  for  the  plaintiff  to  move  to  enter  a  verdict  for  him  for 
the  amount  of  the  note. 

Channelly  Serjt.,  in  last  Easter  Term,  obtained  a  rule  nisi 
accordingly ;  against  which, 

Montagu  Chambers  and  Ogle  shewed  cause  In  Hilary 
Term  (January  18). — The  instrument  given  in  evidence  Is 
not  a  promissory  note  within  the  3  &  4  Anne,  c.  9,  s.  1. 
The  same  point  was  decided  by  this  Court  in  the  case  of 
Flight  V.  Maclean  (a).  There  the  first  coimt  of  the  de- 
claration stated,  that  the  defendant  made  liis  promissory 
note  In  writing,  and  thereby  promised  to  pay  to  the  order 
of  the  defendant  £500,  two  months  after  date,  and  In- 
dorsed the  same  to  the  plaintiff.  To  that  count  there  was 
a  special  demurrer,  on  the  ground  that  a  note  payable  to 
the  maker's  order  was  not  a  legal  instrument,  and  could 
not  be  negotiated.  The  Court  held  the  count  bad,  as  the 
instrument  declared  on  was  not  a  promissory  note  within 
the  statute  of  Anne.  A  contrary  decision,  however,  was 
come  to  by  the  Court  of  Queen's  Bench,  in  a  [subsequent 
case  of  Wood  v.  Mytton{b).  There  the  declaration  was 
in  the  same  form,  and,  after  verdict  for  the  plamtiflf^  a 
motion  was  made  to  arrest  the  judgment,  on  the  ground 
that  a  note  payable  to  the  order  of  the  maker  was  not  a 
negotiable  instrument ;  and  therefore  that,  on  the  face  of 
the  declaration,  no  title  or  right  of  action  in  the  plaintiff 
Was  shewn.     The  Court  discharged  the  rule,  holding  that 

(a)  16M.  &  W.  61. 
{h)  T.  T.,  1047,  June  4, 13;  IC  Law  J.,  Q.  B.,  44G. 
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siioh  a  note  was  within  the  statute  of  Annei  and  assignable  ^^^* 
by  indcnrsement.  If  that  decision  be  correcti  from  what  Uoopbr 
time  would  the  Statute  of  Limitations  begin  to  run — ^whe-  Williams. 
ther  from  the  date  of  the  note  or  the  time  of  the  indorse* 
ment?  It  will  be  argued  on  the  other  side^  thaty  assuming 
the  promise  by  the  maker  of  the  note  to  pay  himself  was 
inTalidi  sUll,  when  he  indorsed  his  name  upon  the  instru- 
ment, it  became  a  valid  promissory  note,  payable  to  bearer; 
but  the  indorsement  imports  that  he  has  given  an  order  to 
that  person  whom  he  agrees  to  pay,  not  to  the  bearei".  The 
oases  relating  to  the  effect  of  an  indorsement  of  an  incom"* 
plete  instrument  arose  on  bills  of  exchange,  which,  as  ob* 
served  by  Lord  Man^ld  in  Heylyn  v.  Adamson  (a),  bear 
no  similitude  to  promissory  notes.  Pearson  v.  Garrett  {b) 
is  an  authority  to  shew  that  a  note  in  this  form  would  have 
been  void  before  the  statute  of  Anne ;  and  that  act  gives 
no  right  to  sue  on  it  as  if  payable  to  bearer.  The  plaintiff 
should  have  declared  on  the  original  contract,  and  then  the 
note  would  have  been  good  evidence  of  it :  Clerke  v.  Mar» 
tin  (c).  The  instrument  is  improperly  described  in  the  de- 
claration as  a  note  payable  to  bearer:  Burmester  v.  Ho^ 
gartii  (rf).  But  if  the  decision  of  the  Court  of  Queen's 
Bench  in  Wood  v.  Mytton  be  correct,  and  this  note  is  within 
the  statute  of  Annc>  the  declaration  should  have  stated  it  as 
a  note  payable  to  the  maker's  own  order.  A  similar  note 
was  so  declared  on  in  Isaac  v.  Farrar{e).  At  all  events, 
if  the  effect  of  the  indorsement  was  to  render  the  instrument 
a  note  payable  to  bearer,  it  would  require  a  new  stamp. 

J.  Browny  in  support  of  the  rule. — In  Flight  v.  Maclean{f) 
this  point  was  not  fully  discussed ;  it  became  unnecessary  to 
do  so,  as  the  plaintiff  was  entitled  to  judgment  at  all  events  on 


(o)  2  Bur.  676.  {d)  11  M.  &  W.  97. 

(h)  4  Mod.  242.  (e)  1  M.  &  W.  65. 

(r)  2  Lord  Raym.  757.  (/)  16  M.  &  W.  53. 
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1848.        one  of  the  counts.  When  a  promissory  note  is  made  payable 
Hooper      ^  ^^^  maker's  own  order,  and  he  indorses  it,  it  becomes  in 
^'  legal  effect  a  note  payable  to  bearer,  and  so  falls  within  the  sta- 

tute  of  Anne.  It  is  competent  for  the  holder  to  write  above 
the  indorsement,  *^  pay  to  bearer."  That  is  evident  from  the 
case  of  Lucas  v.  Marsh{a)y  which  was  an  action  by  the  in- 
dorsee of  a  promissory  note,  and  on  the  trial  the  note  was  pro- 
duced, indorsed  by  the  drawer,  and  not  superscribed.  And 
the  question  on  the  point  reserved  was,  whether  or  no,  after 
the  objection  taken,  the  indorsement  to  the  plaintiff  could 
be  supplied  by  the  Court.  It  was  held  that  the  words 
"  pay  the  contents,"  &c.,  might  be  put  or  set  over  the  name 
indorsed  in  court.  The  property  is  transferred  by  the  in- 
dorsement, and  where  the  indorsement  appears  to  be  super- 
scribed, the  Court  never  inquires  when  the  superscription 
was  written.  More  v.  Manning  (b)  is  an  authority  to  the 
same  effect.  When  the  maker  of  a  note  promises  to  pay  to 
his  own  order,  it  is  the  same  as  if  he  had  said,  "I  will  pay  to 
the  person  I  order."  Then  the  effect  of  his  indorsement  is 
to  order  payment  to  bearer,  and  so  the  instrument  becomes 
in  terms  a  promissory  note  payable  to  bearer.  The  super- 
scription has  relation  to  the  time  of  the  indorsement ;  until 
then  the  instrument  remains  wholly  inoperative.  Cruchley 
V.  Clarance  (c)  decided  that  a  bill  of  exchange,  drawn  and 
issued  in  blank  for  the  name  of  the  payee,  may  be  filled  up 
by  a  bona  fide  holder  with  his  own  name.  Le  Blanc,  J., 
there  says, — **  It  is  the  siune  thing  as  if  the  defendant  had 
made  the  bill  payable  to  bearer."  In  Peacock  \.  Rhodes{d), 
Lord  Mansfield  says, — "  I  see  no  difference  between  a  note 
indorsed  in  blank  and  one  payable  to  bearer.  They  both  go 
by  delivery,  and  possession  proves  property  in  both  cases." 
In  Chitty  on  Bills  (<?),  it  is  said  that  an  indorsement  in 


(a)  Barnes,  453.  {d)  2  Doug.  GO. 

lb)  1  Comyns,  311.  (c)  P.  229,  9tli  cd. 

(c)  2  M.  &  Scl.  90. 
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blank  is  sufficient  to  transfer  the  right  of  action  to  any  bon&         134^. 
fide  holder,  and,  so  long  as  it  continues  in  blank,  makes  the       „  "^     ^ 
bill  or  note  payable  to  bearer.     This  instrument  must  have  t^. 

been  intended  to  operate  in  some  way ;  and  if  it  can  only 
operate  by  being  payable  to  bearer,  the  Court  will  give  it 
that  construction,  upon  the  principle  acted  upon  by  the 
House  of  Lords  in  the  case  of  Gibson  v.  Minet  (a).  There 
a  bill  of  exchange  was  drawn  in  favour  of  a  fictitious  payee, 
wiUi  the  knowledge  as  well  of  the  acceptor  as  the  drawer, 
and  the  name  of  such  payee  was  indorsed  on  it  by  the  drawer, 
with  the  knowledge  of  the  acceptor,  which  fictitious  indorse- 
ment purported  to  be  to  the  drawer  himself  or  his  order,  and 
then  the  drawer  indorsed  the  bill  to  an  innocent  indorsee 
for  a  valuable  consideration;  and  it  was  held,  that  the  latter 
might  recover  against  the  acceptor  as  on  a  bill  payable  to 
bearer.  Hotham^  B.,  there  says,  ^'  It  having  been  found, 
then,  that  the  plaintiffs  in  error  knew  at  the  time  of  their 
acceptance  that  the  name  of  John  White  was  a  mere  fiction, 
they  must  be  presumed  to  have  known  more,  namely,  that 
no  regular  or  formal  title  could  ever  be  traced  through  him 
by  any  holder  of  the  bilL  If,  therefore,  they  have  accepted 
a  bill,  which  they  knew  was  so  framed  as  to  be  incapable  of 
being  proved  in  the  shape  it  bore,  they  shall  nevertheless 
be  held  to  their  undertaking  to  pay  it,  though  it  be  pre- 
sented to  them  in  another ;  because  they  themselycs  have 
induced  such  necessity ;  for  it  is  a  known  rule  of  law  that 
no  man  shall  take  advantage  of  his  OAvn  wrong."  Gould,  J., 
says,  ^^  As  it  appears  that  the  drawers  and  drawees  knew 
that  no  such  person  as  John  White  existed,  and  therefore 
that  it  was  impossible  that  there  should  be  such  an  indorse- 
ment as  the  bill  literally  seems  to  require,  and,  conse- 
quently, that  it  could  never  have  been  intended  that  there 
should  be  such  an  indorsement,  I  think  that  must  be  re- 
jected as  surplusage  and  repugnant.  The  bill  will  then 
stand  as  a  direction  to  pay  to  order;  and  supposing  it  to 

(a)  1  H.  Blac.  569. 

VOL.  II.  C  EXCH« 
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1848.  have  been  drawn  in  that  form,  to  pay  to  order,  I  consider 
Hooper  ^^^  word  our  must  have  been  supplied  by  a  necessary  sub- 
Williams  inteUiffitur,  and  then,  the  bill  being  indorsed  to  the  plaintiffs 
for  a  full  and  valuable  consideration,  they  became  the  bond 
fide  holders,  and,  upon  this  construction,  clearly  entitled  to 
recover  against  the  acceptors."  So  here,  the  indorsement 
being  in  blank,  its  legal  effect  is  to  make  the  note  payable 
to  bearer  until  otherwise  filled  up,  and  then  payable  to 
order.  A  bill  will  be  valid  where  there  is  only  one  party 
to  it ;  for  a  man  may  draw  on  himself,  payable  to  his  own 
order :  Chitty  on  Bills,  9th  ed.,  p.  24 ;  Story  on  Bills,  s.  35. 
The  Court  will  put  a  liberal  construction  on  the  statute  of 
Anne :  Oridge  v.  Sherborne  {a).  The  Statute  of  Limita- 
tions would  not  run  until  there  was  a  cause  of  action,  that 
is,  after  indorsement.  This  being,  then,  a  promissory  note 
payable  to  bearer,  is  properly  described  in  the  declaration. 
Edis  V.  Berry  {b)  decided  that,  where  an  instrument  is  so 
ambiguous  in  terms  as  to  make  it  doubtful  whether  it  be  a 
bill  of  exchange  or  promissory  note,  the  holder  may,  at  his 
election,  (as  against  the  maker  of  the  instrument),  treat  it  as 
either.  Assuming,  then,  that  this  instrument  became,  by 
indorsement,  a  valid  note  payable  to  bearer,  no  new  stamp 
would  bo  requisite,  for,  until  indorsement,  it  had  no  opera- 
tion as  a  promissory  note. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — In  this  case,  we  think  the  rule  to  enter  a 
verdict  for  the  plaintiff"  should  be  made  absolute.  The 
plaintiff*  declared  on  a  note  for  £150  at  two  months,  made 
by  the  defendant,  and  payable  to  bearer,  which  the  defend- 
ant delivered  to  one  J.  K.  Kent,  and  Kent  indorsed  to  the 
plaintiff!  The  defendant  pleaded,  that  he  did  not  moke  the 
note.  On  the  trial,  the  plaintiff  produced  a  note  corre- 
sponding in  date,  made  by  the  defendant,  whereby  he  pro- 
mised to  pay  to  his  own  order  £150,  two  months  after  date. 

(a)  11  M.  &  W.  874.  {h)  6  B.  &  C.  433. 


WiLLIAMft. 
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The  note  was  indorsed  in  blank  by  the  defendant,  and 
afterwards  by  J*  K.  Kent  My  Brother  Ckannell  ob- 
jected to  the  receipt  of  the  note  in  evidence,  on  the  ground 
of  variance,  and  that  it  was  not  a  note  within  the  stat. 
3  &  4  Anne,  c  9,  and  not  obligatory  as  a  note ;  and  if  so, 
that  it  required  a  stamp  as  an  agreement,  or  that  the  in- 
dorsement by  Kent  made  it  a  new  note,  so  that  it  re- 
quired a  new  note  stamp.  Lord  Denman  allowed  the 
objections,  reserving  the  points.  On  shewing  cause  the 
principal  question  was,  what  the  effect  of  this  instrument 
was  as  it  stood  originally  before  it  was  indorsed,  and 
whether  it  was,  within  the  stat.  3  &  4  Anne,  c.  9,  a  good 
and  valid  note,  payable  to  the  order  of  the  maker.  The 
opinion  of  this  Court  and  that  of  the  Queen's  Bench, 
as  to  this  point,  are  at  variance  with  one  another.  In 
FHght  V.  Maciean,  this  Court  held,  on  special  demurrer  to 
the  first  count  of  a  declaration  stating  a  note  payable  to 
the  order  of  the  maker,  and  indorsed  to  the  plaintiff,  that 
the  count  was  bad,  such  a  note  not  being  within  the  statute 
of  Anne.  The  case  of  Wood  v.  Mytton  afterwards  came  on 
in  the  Queen's  Bench.  It  was  an  action  on  a  similar  note 
indorsed  to  the  plaintiff.  After  verdict  for  the  plaintiff,  a 
motion  was  made  in  arrest  of  judgment ;  and  the  Court  dis- 
charged the  rule,  holding,  after  a  minute  examination  of 
all  the  provisions  of  the  statute  of  Anne,  that  such  a  note 
was  within  that  statute,  and  assignable  by  indorsement 
Though  these  decisions  are  not  at  variance,  as  will  be 
afterwards  explained,  the  construction  of  the  statute  by  the 
two  Courts  differs.  After  a  careful  perusal  of  the  statute, 
we  must  say  that  we  do  not  think  that  it  ever  contemplated 
the  case  of  notes  payable  to  the  maker's  order,  which  are 
incomplete  instruments,  and  have  no  binding  effect  on  any 
one  till  indorsed.  The  Court  of  Queen^s  Bench  thought, 
that  though  the  first  part  of  the  first  section  of  the  statute  of 
Anne  applied  only  to  notes  payable  to  another  person,  or  his 
order,  or  to  bearer,  which  notes  it  makes  obligatory  between 
the  parties,  yet  that  the  second  part  applies  to  every  note 

c2 
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1848.  payable  to  any  person,  and  therefore  includes  a  note  payable 
HoopxR  ^  ^^6  maker  or  his  order.  It  appears  to  us  that  this  is 
not  the  meaning  of  this  part  of  the  section,  which  is,  as  we 
think,  intended  to  make  those  instruments,  to  which  it  had 
previously  given  an  obligatory  effect  between  the  original 
parties,  transferable  to  third  persons,  so  as  to  enable  them 
to  sue  upon  them  as  upon  the  transfer  of  bills  of  exchange. 
The  previous  part  of  the  section  had  given  to  the  payee, 
when  the  note  was  made  payable  to  another  person;  or 
to  another  person  or  order;  and  to  the  bearer,  whoever  at 
any  time  he  might  be,  a  right  to  sue;  thus  providing  en- 
tirely for  notes  payable  to  bearer,  whether  in  the  hands  of 
the  original  or  a  subsequent  bearer.  And  then  the  section 
proceeds  to  make  the  class  of  notes  payable  to  a  person  or 
order  transferable.  We  think  that  the  l^islature,  by  the 
second  part  of  the  section,  could  only  mean  to  make  that 
instrument,  which  gave  a  right  to  sue,  assignable ;  and  no 
right  to  sue  could  exist  in  any  one,  in  the  case  of  a  note 
payable  to  the  maker's  order,  until  the  order  was  made  in 
the  shape  of  an  indorsement :  until  that  indorsement  was 
made,  it  was  an  imperfect  instrument,  and,  in  truth,  not  a 
promissory  note  at  all,  and  consequently  not  transferable 
under  the  statute.  What,  then,  is  the  effect  of  the  indorse- 
ment to  another  person?  We  think  it  was  to  perfect  the 
incomplete  instrument,  so  that  the  original  writing  and  in- 
dorsement taken  together  became  a  binding  contract,  though 
an  informal  one,  between  the  maker  and  the  indorsee,  and 
then,  and  not  till  then,  it  became  an  assignable  note. 

It  is  well  settled,  that  no  particular  form  of  words  is  ne- 
cessary to  constitute  a  promissory  note.  If  a  man  draws 
an  instrument  in  the  form  of  a  bill  of  exchange  on  him- 
self, and  accepts  it,  it  is  a  promissory  note.  If  he  says, 
"I  pay  to  A.  B.  £100,"  and  adds  an  address  to  the  in- 
strument, it  may  be  declared  on  as  a  note.  What,  then, 
is  the  meaning  of  the  instrument  in  question?  Before 
the  indorsement,  it  may  be  considered  to  be  a  promise  to 
pay  £150,  two  months  after  date,  to  the  person  to  whom 
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the  maker  should  afterwords,  by  indorsement,  order  the  1848. 
mmoont  to  be  paid,  such  indorsement  being  intended  to  Hoopm 
have  the  same  operation  as  if  put  on  a  complete  note.  I^ 
then,  the  indorsement  should  be  to  a  particular  person,  or  to 
A.  B.  or  his  order,  it  would  be  a  note  payable  to  that  per- 
eon,  or  to  A*  B.  or  his  order ;  and  if  in  blank,  it  would  be 
payable  to  bearer,  in  like  manner  as  a  sum  secured  by  a 
complete  note  would  have  been  by  similar  indorsements.  It 
may  fcHow  as  a  consequence,  that  the  holder  might  fill  up 
the  blank  indorsement  by  writing  over  it  his  own  name,  and 
so  make  it  payable  to  himself,  although  it  is  not  necessary 
to  determine  that  point;  and,  reading  the  note  as  payable  to 
bearer,  any  one  may  afterwards  indorse  his  own  name,  and 
so  make  himself  liable  to  subsequent  holders,  as  the  indorser 
of  a  complete  note  payable  to  bearer  would  do :  Story  on 
Notes,  s.  132. 

It  appears  to  us,  then,  that  the  instrument  in  this  case 
was,  when  it  first  became  a  binding  promissory  note,  a  note 
payable  to  bearer,  and  consequently  was  properly  described 
in  Uie  declaration. 

This  view  of  the  case  reconciles  the  decision  of  this  Court 
in  FKght  v.  Maclean  with  that  of  the  Queen's  Bench  in 
Wood  V.  Mytton;  but  not  the  reasons  given  for  those  deci- 
sions. In  the  case  in  this  court,  the  declaration  was  bad  on 
special  demurrer,  as  it  did  not  set  out  the  legal  effect  of  the 
instrument.  In  that  in  the  Queen's  Bench,  the  motion 
being  for  arrest  of  judgment,  the  declaration  was,  in  8ub>- 
stance,  good ;  for  it  set  out  an  inartificial  contract,  which 
had  the  l^al  effect  of  a  valid  note  payable,  as  stated  on  the 
record,  to  the  plaintiff. 

The  difference  between  the  two  Courts  in  the  construc- 
tion of  the  statute  is  of  no  practical  consequence,  as,  in  our 
view  of  the  case,  securities  in  this  informal,  not  to  say  ab- 
surd, form,  are  still  not  invalid;  and  it  might  be  of  much  in- 
convenience if  they  were,  for  there  is  no  doubt  that  this  form 
of  Dote,  probably  introduced  long  after  the  statute  of  Anne, 
aod  for  what  good  reason  no  one  can  tell,  has  become  of  late 
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1848.         jears  exceedingly  common ;  and  it  is  obvious  that,  until  they 
HoopKK       Ai^  indorsed,  they  must  always  remain  in  the  hands  of  the 
maker  himself,  and  so  he  can  never  be  liable  upon  them. 

The  objection  to  the  stamp,  in  our  view  of  the  case,  can- 
not prevail,  as  the  note  was  a  valid  note  at  two  months, 
payable  to  bearer  as  soon  as  the  indorsement  was  put  upon 
U;  and  our  judgment  is,  that  the  rule  be  made  absolute. 

Rule  absolute. 


jp^.  18.  Moon  v.  Durden. 

The  18th  lec.  ASSUMPSIT. — The  declaration,  which  bore  date  the 
9^ict.  c.  109,  1*^  o^  December,  a.d.  1845,  stated  that  the  defendant  had 
which  reodTed   jy^Qj^  summoned  by  virtue  of  a  writ  issued  on  the  12th  of 

the  royal  assent  *' 

on  the  8Ui  of  June,  a.d.  1845.  It  then  alleged,  "  that,  before  and  at  the 
enacts,  that  '  time  of  the  making  of  the  agreement  and  promise  of  the 
and^imem^ts  ^J^fendant,  a  certain  race  for  cert^un  stakes  of  great  value, 
bj  way  of  gam-  to  wit,  the  sum  of  2000Z!.,  had  been  run  over  the  Epsom 

ing  or  wager-  ,  ^  * 

ing  shall  be  noU  race-coursc,  to  wit,  at  Epsom,  and  a  certain  horse  called 
that  no  suit  Running  Kein,  and  a  certain  other  horse  called  Orlando, 
shall  be  brought  ^^^  ^jg^  certain  other  horses,  had  then  run  the  said  race, 
in  any  conrt  of  ovcr  the  Said  racc-course,  for  the  said  stakes ;  and  the  said 
for  recovering  horsc  Called  Running  Kein  had  then  reached  the  winning- 
moneyor^^va-  P^^^  before  the  other  horses  so  running  as  aforesaid,  and 
loable  thing  al-  ]^  beaten  them,  the  said  other  horses,  by  speed;  and  after 

legedtobewon  ^  ,  . 

nponanywager,  the  running  of  the  said  race,  and  before  and  at  the  time  of 
have  been  de-  the  making  of  the  agreement  and  the  promise  of  the  de- 
£^(b1>fa^    fendant,  a  certain  question  and  dispute  then  arose  as  to 

person  to  abide 

the  event  upon 

which  any  wager  shall  have  been  made:"  —  Held,  per  Parke,  B.,  Alderson,  B.,  and  Ro(fe,  B., 

{Plaii,  B.,  dissentiente),  Uiat  the  statute  had  not  a  retrospective  operation,  so  as  to  defeat  an 

action  for  a  wager,  commenced  before  the  statute  passed. 

Qtkere,  whe^er,  by  the  first  part  of  the  section,  the  legislature  intended  to  put  at  once  an 
end  to  the  legal  obligation  both  of  existing  and  future  wagering  contracts,  leaving  the  parties  to 
aU  such  wagers  to  act  thereafter  on  them  as  honourable  engagements  alone. 

The  general  rule  in  construing  recent  statutes  is,  **  Nova  constitutio  futuris  formam  im. 
ponere  debet,  non  pneteritis ; ''  but  that  rule,  which  is  one  of  construction  only,  will  yield  to  a 
sttfficienUy  expressed  intention  of  the  legislature  that  the  enactment  should  have  a  retrospective 
operation. 
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whether  the  said  Running  Rein  was  duly  qualified  or  not  ^  ^848. 
for  the  running  and  for  being  entered  to  run  the  race,  and 
as  to  whether  the  said  Running  Rein  was  or  was  not  duly 
entitled  to  the  said  stakes,  and  duly  qualified  to  be  the 
winner  thereof,  and  as  to  whether  the  said  Running  Rein 
would  or  would  not  obtain  the  said  stakes;  and  thereupon 
heretofore,  to  wit,  on  the  22nd  of  May,  a.d.  1844,  it  was 
agreed  by  and  between  the  plaintiff  and  the  defendant, 
that  if  the  said  horse  called  Running  Rein  should  obtain 
the  sfdd  stakes,  on  account  of  having  run  the  said  race,  the 
plaintifiT  should  pay  to  the  defendant  the  sum  of  5/. ;  but 
that  if  the  said  horse  called  Runnincr  Rein',  should  not 
obtain  the  sdd  stakes  for  having  run  the  said  race,  he  (the 
defendant)  should  pay  to  the  plaintiff  the  sum  of  50/."  The 
declaration  then  alleged  mutual  promises,  and  averred  that 
^the  said  Running  Rein  never  did  nor  has  obtained  the 
said  stakes  for  having  run  the  said  race,  but  that,  on  the 
contrary  thereof,  the  said  stakes  were  obtained  by  and 
given  to  the  owner  of  the  said  other  horse  called  Orlando." 
— Breach,  non-payment  of  the  said  sum  of  50/. 
Demurrer,  and  joinder. 

Lush  argued  in  support  of  the  demurrer  in  last  Michael- 
mas Vacation,  (Dec.  8). — The  8  &  9  Vict,  c  109,  s.  18,enacts, 
"  That  all  contracts  or  agreements,  whether  by  parol  or  in 
writing,  by  way  of  gaming  or  wagering,  shall  be  null  and 
void ;  and  that  no  suit  shall  be  brought  or  maintained  in  any 
court  of  law  or  equity  for  recovering  any  sum  of  money  or 
valuable  thing  alleged  to  be  won  upon  any  wager,  or  which 
shall  have  been  deposited  in  the  hands  of  any  person  to  abide 
the  event  on  which  any  wager  shall  have  been  made."  The 
first  branch  of  the  section  is,  no  doubt,  prospective  only; 
but  the  second  is  retrospective.  If  the  legislature  had  only 
intended  to  prohibit  future  wagering  contracts,  it  would 
have  been  suflicient  to  have  declared  them  "null and  void;" 
but  the  second  branch  of  the  clause,  which  says  that  "  no 
suit  shall  be  brought  or  mainiained,'^  clearly  shews  that  the 
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1848.        enactment  was  intended  to  have  a  retrospective  operation. 
The  word  "raaintwned,"  when  used  with  reference  to  actions, 
means  "continued"  after  they  have  been  brought.    [Parke, 
B. — Is  not  the  true  construction  this — "no  action  shall 
hereafter  be  brought,  or,  if  brought,  shall  be  maintained  ?^ 
In  that  view,  no  effect  would  be  ^ven  to  the  latter  part 
of  the  section,  and  the  legislature  must  have  intended 
something  more ;  for  it  would  be  useless  to  enact  that  no 
action  should  be  "brought"  or  "midntained"  upon  a  con- 
tract already  declared  null  and  void.     Besides,  the  subse- 
quent words  are,  "  for  recovering  money  or  other  valuable 
thing  which  shall  have  been  deposited.^    If  intended  to 
apply  to  ftiture  transactions  only,  the  words  would  have 
been,   "which  shall  be  depodted.''    Notwithstanding  the 
general  rule  as  to  the  prospective  effect  of  recent  statutes, 
there  are  cases  in  which  new  enactments  have  been  held 
to  apply  to  past  transactions.     Where  a  plaintiff  sued,  in 
Hilary  Term,  1829,  on  a  debt  which  accrued  more  than 
six  years  before,  the  Court  of  Conmion  Pleas  held  that  the 
9  Grea  4,  c.  14,  which  came  into  operation  on  the  1st  of 
January,  1829,  precluded  him  finom  recovering  on  an  oral 
promise  to  pay  the  debt  made  by  the  4^<^i^dant  in  Febru- 
ary, 1828 :   Jhwler  v.  ChaUerton  (a).     In  the  judgment  in 
that  case,  reference  is  made  to  two  Nisi  Prius  dedsions, 
one  before  HwHoeky  B.,  and  the  other  before  Lord  Tenter- 
deny  in  which  those  learned  judges  ruled  that  the  statute 
iqpplied  to  the  case  of  actions  brought  brf<Mne  the  1st  of 
January,  1829,  but  in  which  the  trials  did  not  take  jJace 
until  after  that  time;  ahhoogh  the  eSkct  of  such  a  con- 
etractioQ  was  to  deprive  the  parties  of  their  vested  right  to 
recover  the  debt&     The  case  of  JScfamMbv.  Z4nr4r)r(&),  in 
which  it  was  hdd  that  the  2  &  3  Vict  c  29,  &  2,  was  not 
retrospectiTe,  is  distii^oishahle,  because  die  wtHnds  of  that 
statute  arc  general,  and  capable  of  an  inteipretatioQ  other 
way.    Here  the  word  **  maintained'^  has  been  advisedly 
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used  by  the  l^ialatuie  for  the  purpose  of  stopping  wager-  ^  1848. 
iiig  suits  already  cominenced.  Any  other  mterpretation 
would  be  equivalent  to  striking  that  word  out  of  the  section. 
[Parke,  B. — The  case  of  Edmonds  v.  Lawky  is  decisive 
in  principle.  The  Court  there  held,  that  if  a  fiat  had  issued, 
and  asmgnees  had  been  appointed  before  the  passing  of  the 
2  &  3  Vict.  c.  29,  8. 2,  they  would  have  had  a  vested  right 
to  the  property  of  the  bankrupt  from  the  time  of  the 
seizure ;  and  it  would  be  unjust  to  construe  the  act  so  as 
to  defeat  that  right.  In  Nelstrop  v.  ScarUbrich  (a)  we  also 
held  that  the  statute  ought  to  be  construed  so  as  to  ^ve 
effect  to  vested  rights ;  and  that  decision  was  confirmed  by 
Moore  v.  Pkaiipi{b).'\  The  object  of  the  8  &  9  Vict.  c.  109, 
was  to  prevent  parties  from  making  courts  of  law  instru- 
mental in  recovering  wagers;  and  that  can  only  be  done  by 
giving  the  statute  a  retrospective  effect. 

BramweU,  contra. — The  enactment  is  prospective  only. 
If  the  latter  part  of  the  section  be  read  as  appljdng  to  those 
contracts  which  are  annulled  in  the  former  part,  the  whole 
is  consistent.  The  construction  will  then  be  that  all  wager- 
bg  contracts  shall  be  null  and  void,  and  no  action  shall  be 
brought  or  maintained  in  respect  of  them.  To  hold  that 
the  word  "  maintained"  does  not  apply  to  all  actions  to 
which  the  word  "  brought"  applies,  would  be  to  hold  that 
the  le^lature  has  prohibited  the  **  bringing  "  of  an  action 
independently  of  the  "  maintaining  "  of  it.  But  no  statute 
can  prevent  the  "  bringing,"  though  it  may  the  "  maintain- 
ing" of  an  action.  The  true  construction,  therefore  is,  "no 
acdon  shall  be  broughty  or  being  brought,  maintained^*  The 
first  part  of  the  section  puts  an  end  to  suits  between  the 
parties  to  wagers ;  the  second  part  relates  to  stakeholders, 
who  would  otherwise  be  liable  to  actions  for  the  recovery  of 
a  thing,  in  specie  or  money,  deposited  with  them  to  abide  the 
event  of  wagers.  If,  in  this  case,  the  statute  had  passed  after 
verdict,  and  before  judgment,  according  to  the  argument  on 

(a)  6  M.  &  W.  684.  {b)  7  M.  &  W.  636. 


26  EXCHEQUER   REPORTS. 

1848.  the  other  side,  it  would  have  been  illegal  to  enter  up  judg- 
ment. The  15  th  section  repeals  certain  statutes  relating  to 
gaming,  except  as  to  penalties  incurred  before  a  certain  day. 
Then  the  16th  section  enables  persons,  sued  for  penalties,  to 
obtain  an  order  to  discontinue,  on  payment  of  costs.  But 
the  statute  contains  no  provision  for  discontinuing  actions 
for  wagers  already  commenced,  which  shows  that  the  legis- 
lature did  not  intend  to  defeat  existing  rights  in  that  respect. 
Where  the  law  is  altered  by  statute,  pending  an  action,  the 
law  as  it  existed  when  the  action  was  commenced  must  de- 
cide the  rights  of  the  parties,  unless  the  legislature,  by  the 
language  used,  show  a  clear  intention  to  vary  the  mutual 
relation  of  such  parties :  Hitchcock  v.  Wray{a). 

Lush  replied. 

Cur.  adv.  vult 

The  Court  having  differed  in  opinion,  the  learned  judges 
now  delivered  their  judgments  seriatim, 

Platt,  B. — This  action  was  brought  on  the  12th  of 
June,  1845.  In  December,  1845,  the  plaintiff  declared 
upon  a  wager  alleged  to  have  been  won  on  a  horse-race. 
The  defendant  demurred  to  the  declaration.  The  ques- 
tion r^sed  by  this  demurrer  is,  whether  the  plaintiff  was 
barred,  by  the  18  th  section  of  the  8  &  9  Vict.  c.  109,  from 
maintaining  his  action.  The  statute  received  the  royal 
assent  on  the  8th  of  August,  1845 ;  and  the  18th  section 
enacts,  ^Hhat  all  contracts  or  agreements,  whether  by  parol 
or  in  writing,  by  way  of  gaming  or  wagering,  should  be 
null  and  void;  and  that  no  suit  should  be  brought  or 
maintained  in  any  court  of  law  or  equity,  for  recovering 
any  sum  of  money  or  valuable  thing,  alleged  to  be  won 
upon  any  wager,  or  which  should  have  been  deposited  in 
the  hands  of  any  person  to  abide  the  event  on  which  any 
wager  should  have  been  made." 

The  general  rule,  governing  the  construction  of  statutes, 

(«)  6  Ad.  &  EU.  9i3. 
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1848.  statute  be  had  covenanted  not  to  do,  or  which  forbids  his 
doing  an  act,  which  he  had  before  the  passing  of  the  statute 
covenanted  to  do,  repeals  the  covenant:  Brewster  v.  UStch" 
eU{a).  The  9  Greo.  4,  c.14,  s.  1,  enacts,  ^'that  in  actions 
grounded  on  any  simple  contract^  no  acknowledgment  or 
promise  shall  be  deemed  sufficient  evidence  of  a  new  or 
continuing  contract,  whereby  to  take  the  case  out  of  the 
operation  of  the  21  Jac  1,  c.  16,  unless  such  acknowledg- 
ment or  promise  shall  be  made  or  contained  by  or  in 
some  writing,  to  be  signed  by  the  party  chargeable."  That 
statute  was  to  take  effect  on  and  after  the  Ist  of  January^ 
1829,  and  has  been  construed  to  render  insufficient  all  proo^ 
adduced  after  the  31st  of  December,  1828,  of  an  unwritten 
acknowledgment  or  promise;  although,  by  such  a  construc- 
tion, the  statute  is  made  to  operate  retrospectively,  in 
avoidance  of  all  acknowledgments  and  promises  expressed 
before  the  1st  of  January,  1829:  Towler  v.  ChaMert(m{b\ 
AnseU  v.  AnselKc)^  Cunner  v.  Cattle  (d).  By  the  3  &  4 
Will.  4,  c.  42,  s.  31,  personal  representatives  failing  in  their 
suits  are  subject  to  costs.  This  statute  has  been  held,  by 
the  Courts  of  Queen's  Bench  and  Exchequer,  to  operate  re- 
trospectively, and  to  render  executors  and  administrators  who 
had  brought  their  actions  before  it  passed,  liable:  Freeman  v. 
Moyes  (e ),  Pickup  v.  Wharton  (/),  Grant  v.  Kemp  {g).  The 
former  of  these  two  statutes  intended  to  abolish  an  unsatis- 
factory means  of  proof;  and  the  latter,  the  anomaly  of  allow- 
ing a  phdntiff,  because  he  sued  in  a  representative  character, 
to  escape  the  just  penalty  of  paying  the  costs  occasioned  by 
his  having  brought  a  desperate  and  ill-founded  action. 

The  8  &  9  Vict.  c.  109,  intended  to  prevent  for  the  future 
her  Majesty's  courts  of  justice  from  being  required  to  exe- 
cute the  unworthy  office  of  deciding  a  gambling  controversy, 
or  of  compelling,  by  their  process,  the  payment  of  a  wager. 

(a)  1  Salk.  198.  («)  1  Ad.  &  EU.  338. 

{h)  3  M.  &  P.  619.  (/)  2  C.  &  M.  405. 

(c)  3  C.  &  P.  563.  (g)  Id.  636. 

(i)  2  M.  &  P.  367;  9  Bing.  258. 
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By  adhering  to  the  express  provisions  of  the  9  Geo.  4,        1848. 
c.  14,  8. 1,  and  the  3  &  4  Will  4,  c.  42,  s.  31,  the  Courts 
have  applied  the  remedies  intended. 

By  a  like  course  alone  will  this  Court  accomplish  the 
object  of  the  legislature  in  penning  the  18th  section  of  the 
8  &  9  Vict,  c  109.  In  that  section  the  legislature  appears 
to  me  to  have  intended  to  deal  with  subsisting,  as  well  as 
with  future,  contracts  by  way  of  gaming  or  wagering.  After 
annulling  future  contracts  of  that  description,  any  further 
provision  as  to  them,  or  as  to  any  proceediugs  upon  them, 
was  unnecessary.  The  enacting  part  of  the  section  might 
have  stopped  at  the  end  of  the  declaration  that  such  con- 
tracts should  be  null  and  void.  The  next  provision,  there- 
fore, must  be  taken  to  deal  with  money  or  other  valuable 
tfaingB  alleged  to  be  won  upon  such  wagering  contracts  as 
snbnsted  on  the  8th  of  August,  1845;  and  as  to  them,  to 
incapacitate  the  winner  from  bringing  or  maintaining  in  any 
court  of  law  or  equity  a  suit  for  their  recovery.  The  words 
are,  ''and  that  no  suit  shall  be  brought  or  maintained  in 
any  court  of  law  or  equity  for  recovering  any  sum  of  money 
or  valuable  thing  alleged  to  be  won  upon  any  wager,  or 
which  tluzll  have  been  deposited  in  the  hands  of  any  per- 
son to  abide  the  event  on  which  any  wager  shall  have  been 
made.''  In  any  way  of  reading  this  part  of  the  section,  it 
is  impossible  to  prevent  its  operating  to  defeat  the  rights 
vested  in  the  winners  to  recover,  if  they  shall  have  failed 
to  bring  their  actions  before  the  8th  of  August,  1845. 
But  upon  what  principle  can  it  be  urged,  that  one  of  two 
persons,  each  having  won  a  bet  on  the  same  day,  and  upon 
the  same  event,  shaU  be  entitled  to  recover,  because  he  shall 
have  brought  his  suit  the  day  next  before  the  act  received 
the  royal  assent;  and  the  other,  who  shall  have  brought 
his  suit  two  days  later,  shall  be  barred  altogether?  It 
seems  to  me  that  the  legislature,  contemplating  the  injus- 
tice of  alio  wing  such  a  distinction,  has  advisedly  introduced 
the  words  "or  maintained,"  in  order  to  extend  equally  to  both 
the  incapacity  to  recover.     The  legislature  has  used  the 
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1848.  word  " maintained '^  alternatively:  are  we  to  say  it  has  no 
distinct  meaning  ?  Dixit :  are  we  to  say  non  voluit  ?  The 
verb  "to  maintain/'  in  pleading,  has  a  distinct  technical 
signification.  It  signifies  to  support  what  has  already  been 
brought  into  existence.  Thus,  a  defendant,  who  admits 
the  right  of  a  plaintiff  to  bring,  or  to  bring  and  up  to 
the  last  pleading  maintain,  his  action,  but  relies  on  matter 
disabling  him  from  further  proceeding,  insists  that  the  plain- 
tiff ought  not,  by  reason  of  such  matter,  further  to  maintain 
his  action.  A  plea  in  bar  of  the  further  maintenance  of  the 
action  admits  the  plaintiff  to  have  properly  msdntained  it 
up  to  the  time  of  such  plea.  In  this  case,  however,  the  de- 
fendant, by  his  demurrer,  objects  to  the  declaration.  He 
says,  "Your  action  was  brought  properly;  but  you  have  no 
right  to  maintain  it  by  your  declaration,  or,  in  other  words, 
the  law  has  intervened  and  deprived  you  of  that  right."  The 
like  intervention  deprived  the  phintiS  in  Kirkhauffh  v.  Her^ 
bert,  and  the  anonymous  case  also  referred  to  in  6  Bing.  265, 
of  his  right  of  action,  and  in  Grant  v.  Kemp  (a)  and  Free* 
man  v.  Moyes  (6)  of  his  immunity  from  the  defendant's  costs. 
In  confirmation  of  the  view  which  I  have  taken  of  the 
18th  section,  it  should  be  observed,  that  the  expressions 
"  shall  have  been  deposited"  and  "shall  have  been  made"  ap- 
pear to  have  been  selected  in  contradistinction  to  the  words 
**  shall  be."  If  the  section  was  intended  to  operate  prospec- 
tively only,  the  words  "shall  be"  would  have  been  appro- 
priate to  its  object ;  but  if  retrospectively,  the  words  "  shall 
have  been"  would  be  not  only  appropriate,  but  necessary. 

The  15  th  section  repealed  various  legislative  provisions 
against  gaming,  except  as  to  any  penalties  incurred  on  or 
before  the  5th  of  March,  1844,  and  for  recovering  which 
any  suit  should  have  been  conmienced  before  the  5th  of 
March  in  that  year.  By  the  16th  section,  it  is  made  lawful 
for  any  person  sued  for  recovery  of  any  pecuniary  penalty 
incurred  on  or  before  the  8th  of  August,  1845,  imder  the 

(a)  2  C.  &  M.  036.  (h)  1  Ad.  &  Ell.  338. 
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provisions  of  any  act  amended  or  repealed  by  former  8ec5-  1848. 
tions,  to  apply  to  the  Court  or  a  judge  for  an  order  that 
such  action  shall  be  discontinued  upon  payment  of  the 
costs  incurred  on  or  before  the  5th  of  March,  1844 ;  and 
every  such  Court  or  judge  is  required  to  make  such  order, 
and,  upon  the  making  such  order,  and  payment  or  tender 
of  such  costs,  the  action  is  to  be  discontinued.  The  effect 
of  these  two  sections  is  to  deprive  the  informer  of  the  penalty 
in  every  case  altogether,  and  to  impose  upon  him  the  pay- 
ment of  the  whole  of  his  own  costs,  if  he  shall  not  have 
brought  his  action  for  its  recovery  on  or  before  the  5th  of 
March,  1844 ;  and  of  so  much  of  them  as  he  shall  have  in- 
curred during  the  fifteen  months  next  before  the  passing  of 
the  act,  if  he  shall  have  brought  his  action  on  or  before  that 
day. 

The  relief  extended  by  these  sections  was  to  the  guilty. 
Those  who  had  not  incurred  penalties  did  not  require  it.  I 
cannot  suppose  that  the  legislature  proposed  to  extend  to 
the  gambler  suing  for  money  won,  protection  which  it 
denied  to  the  informer  suing  for  penalties  incurred,  and 
which  had  been  imposed  on  persons  guilty  of  deceitful 
gaining,  and  to  which  the  law  had  given  him  a  distinct  title. 
Yet,  if  the  word  "  maintain "  in  the  18th  section  is  to  be 
treated  as  redundant,  and  is  not  to  be  understood  to  apply 
to  actions  pending,  the  gambler  may  recover  in  his  action 
on  a  wager,  while  the  informer  would  be  barred  from  main- 
taining his  action,  and  would  be  entitled  to  a  portion  only 
of  his  costs,  should  he  have  been  so  fortunate  as  to  have 
done  what  probably  no  informer,  suing  for  penalties  on  the 
8th  of  August,  1845,  had  done,  namely,  brought  his  action 
on  or  before  the  5th  of  March,  1844.  Practically,  the 
15th  section  stripped  the  informer  of  the  right  with  which 
the  law  had  deliberately  clothed  him,  without  giving  him 
any  compensation  for  the  loss  of  the  penalty  or  of  his  costs. 
And,  although  it  is  impossible  to  escape  from  giving  to  the 
15th  and  16  th  sections  a  retrospective  operation,  the  Court 
is  called  upon  to  conclude  that  the  18th  section  was  not 
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1848.  ^  intended  to  operate  as  extensively  against  the  gambler,  and 
in  order  to  arrive  at  that  conclusion,  to  treat  as  surplusage, 
or,  in  other  words,  to  annul,  the  plainly  additional  enactment 
contained  in  that  section. 

Upon  the  whole,  taking  into  consideration  the  general 
spirit  of  the  act,  and  the  nuisance  the  legislature  sought,  by 
the  18th  section,  to  abate,  I  think  they  intended  that,  from 
the  8th  of  August,  1845,  when  the  act  received  the  royal 
assent,  her  Majesty's  courts  of  law  and  equity  should  not 
be  made  instrumental  in  enforcing  the  payment  of  a  wager; 
that  the  supposed  vested  rights  of  winners  to  recover  were 
not  contemplated  as  subjects  of  legislative  protection,  but, 
on  the  contrary,  were  absolutely  annulled ;  that,  from  and 
after  the  8th  of  August,  the  winners  were  barred  from 
bringing,  or,  if  they  had  then  brought  them,  from  main- 
taining, suits  either  at  law  or  in  equity,  to  recover  the  mo- 
ney or  valuable  thing  alleged  to  be  won;  and,  consequently, 
that  the  defendant  is  entitled  to  judgment 

RoLFE,  B. — This  was  an  action  on  a  wager.  It  was  com- 
menced on  the  12th  of  June,  1845 ;  and  the  m^n  question 
in  the  case  is,  whether  the  effect  of  the  stat.  8  &  9  Vict 
c  109,  s.  18,  is  to  disable  the  plaintiff  from  maintaining  the 
action.  That  statute  did  not  receive  the  royal  assent  until 
August,  1845,  afler  this  action  had  been  commenced. 

The  language  of  the  18th  section  is  as  follows : — *^  And 
be  it  enacted,  that  all  contracts  or  agreements,  whether  by 
parol  or  in  writing,  byway  of  gaming  or  wagering,  shall  be 
null  and  void ;  and  that  no  suit  shall  be  brought  or  main- 
tained in  any  court  of  law  or  equity  for  recovering  any  sum 
of  money  or  valuable  thing  alleged  to  be  won  upon  any 
wager,  or  which  shall  have  been  deposited  in  the  hands  of 
any  person  to  decide  the  event  on  which  any  wager  shall 
have  been  made." 

The  effect  of  this  clause  is  to  make  void  all  wagers,  and 
to  prevent  the  bringing  or  maintaining  any  action  for  the  re- 
covery of  money  won  on  any  wager ;  and  the  only  questicm 
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»,  whether  its  operation  is  retroactive,  so  as  to  effect  past         1B48. 
transactions  and  .existing  suits.  I^o^^ 

The  general  rule  on  this  subject  is  stated  by  Lord  Coke, 
in  the  second  Institute,  292,  in  his  Commentary  on  the 
Statute  of  Gloucester,  ^^Nova  constitutio  futuris  formam 
imponere  debet,  non  pneteritis ;"  and  the  principle  is  one  of 
such  obvious  convenience  and  justice,  that  it  must  always 
be  adhered  to  in  the  construction  of  statutes,  unless  in  cases 
where  there  is  something  on  the  face  of  the  enactment 
patting  it  beyond  doubt  that  the  legislature  meant  it  to 
operate  retrospectively* 

On  the  part  of  the  defendant  it  was  argued,  that  in  this 
statute  the  clause  must  have  been  intended  to  affect  past 
transactions;  because  it  not  only  enacts  that  wagers  shall 
be  null  and  void,  but  further,  that  no  suit  shall  be  brought 
or  maintained  for  the  recovery  of  money  won  on  a  wager. 
The  latter  branch  of  the  clause,  it  was  contended,  would 
have  no  operation  if  the  enactment  were  restricted  to  future 
wagers;  for  it  would  be  useless  to  enact  that  no  action 
should  be  brought,  and  still  more  so  that  no  action  should 
be  mahUainedy  in  respect  of  a  contract  ^ready  declared  to 
be  null  and  void ;  and  particularly  the  enactment,  that  no 
action  should  be  maintained^  must,  it  was  said,  apply  not 
only  to  wagers  already  won,  but  even  to  suits  already  pend- 
ing for  their  recovery. 

It  must  be  observed  that  this  latter  part  of  the  enactment 
— that,  I  mean,  which  prohibits  the  bringing  or  maintain* 
ing  of  actions — is  in  no  respect  inconsistent  with  the  con- 
struction which  gives  to  the  enactment  an  operation  merely 
prospective.  The  most  that  can  be  contended  is,  that  the 
words  in  question  are  imnecessary;  and  therefore,  inde- 
pendent of  authority,  if  the  argument  rested  here,  what 
we  should  have  to  decide  would  be,  whether  the  improba- 
bility that  the  legislature  should  imnecessarily  prohibit  the 
bringing  or  maintaining  an  action  on  a  contract  already 
made  void  in  a  prior  part  of  the  same  clause,  is  so  great  as 
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1848.^  to  warrant  as  in  sajing  that  it  must  have  been  intended 
retrospectively  to  affect  rights  already  vested.  I  think  this 
would  be  a  very  unreasonable  and  strained  inference,  and 
which,  considering  the  ordinary  frame  and  language  of  acts 
of  Parliament,  would  be  by  no  means  fairly  deducible  from 
the  clause  in  question.  But  the  argument  of  the  defend- 
ant did  not  rest  on  general  reasoning  only ;  he  relied  on 
some  authorities,  in  which  he  contended  that  the  Courts  had, 
notwithstanding  the  general  rule  as  to  the  prospective  na- 
ture of  new  enactments,  held  them  to  apply  to  past  trans- 
actions as  well  as  future.  The  first  of  these  authorities 
was  Towler  v.  Chatterton  (a).  That  was  on  action  of  in- 
debitatus assumpsit,  to  which  there  was  a  plea  of  the 
Statute  of  Limitations.  The  plaintiff  proved  a  verbal  pro- 
mise to  pay,  made  by  the  defendant  in  February  1828. 
The  action  was  commenced  in  January  1829,  and  was  tried 
in  the  spring  of  that  year;  and  the  question  was,  whether 
the  verbal  promise,  in  February  1828,  was  sufficient  to  take 
the  case  out  of  the  statute,  Lord  Tenterden's  Act  (9  Gteo.  4, 
c  14)  having  received  the  royal  assent  on  the  9th  of  May, 
1828.  By  the  first  section  of  that  statute  it  was  enacted, 
that,  in  actions  of  debt  or  upon  the  case  grounded  on  any 
simple  contract,  no  promise  by  words  only  should  be  suffi- 
cient to  take  any  case  out  of  the  operation  of  the  Statute 
of  Limitations,  unless  the  same  should  be  contained  in  some 
writing  to  be  signed  by  the  party.  The  10th  section  en- 
acted that  the  act  should  commence  and  take  effect  on  the 
1st  of  January,  1829.  At  the  trial,  before  Best,  C.  J.,  the 
pldntiff  was  nonsuited,  on  the  ground,  that  the  verbal  pro- 
mise, made  in  February  1828,  was  of  no  avail,  for  that 
Lord  Tenterden's  Act  applied  to  past,  as  well  as  future, 
transactions ;  and  this  ruling  of  the  Chief  Justice  was  after- 
wards supported  by  the  Court  of  Common  Pleas.  On  re- 
ferring to  the  judgment  of  the  three  learned  judges  by 

(a)  6  Bing.  258. 
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whom  that  case  was  decided,  it  would  seem  that  it  was        184& 
founded  mainly  on  the  10th  section,  which  enacted  that  the 
act  should  commence  and  take  effect  from  the  Ist  of  Janu- 
ary, 1829 ;  and  firom  this  they  inferred  that,  when  that 
day  arriyed,  the  act  was  in  full  operation  as  to  all  contracts, 
past  as  well  as  future.    Parties,  they  observed,  in  possession 
€€  pand  promises,  had  seven  months  and  upwards,  namely, 
from  May  1828,  to  January  1829,  during  which  to  bring 
their  actions;  and  the  inference  they  seem  to  draw  was,  that 
there  would,  therefore,  be  no  injustice  in  giving  to  the 
statute,  at  the  end  of  that  time,  a  full  operation,  retro- 
Bpecdve  as  well  as  prospective ;  and  this,  they  considered, 
made  the  case  of  Gilmore  v.  Shutevy  to  which  I  shall  pre- 
sently refer,  inapplicable  as  an  authority,  inasmuch  as  in 
that  case  there  was  no  clause  similar  to  the  10th  section  in 
Lord  Tenterden's  Act.     Now,  if  the  meaning  of  this  10th 
section  be,  as  the  judges  of  the  Court  of  Common  Pleas, 
in  the  earlier  part  of  their  judgment,  would  seem  to  have 
supposed,  namely,  that  it  was  meant  to  exclude  from  the 
operation  of  the  statute  all  actions  brought  before  the  1st 
of  January,  1829,  then  the  statute  would  work  no  real  in- 
justice to  any  one; — a  salutary  change  was  to  be  made  in 
the  law,  and  reasonable  time,  or  what  was  supposed  a  rea- 
sonable time,  was  given  to  all  parties  affected  by  the  change 
to  protect  themselves  from  any  ill  consequence  in  respect 
of  vested  rights.     But  the  Court  of  Common  Pleas,  in  sup- 
port of  their  judgment,  refer  to  two  Nisi  Prius  cases,  one 
before  Mr.  Baron  HuUocky  and  the  other  before  Lord  Ten- 
terdeH,  in  which  those  learned  judges  held  the  statute  to 
apply  to  the  case  of  actions  brought  before  the  1st  of 
January,  1829,  but  in  which  the  trials  did  not  occur  till 
after  that  date,  on  the  ground,  apparently,  that  the  judge 
at  Nisi  Prius  was  to  treat  the  statute  as  being  in  force  at 
the  time  of  the  trial,  and  as  conclusively  binding  him  with 
respect  to  what  evidence  he  was  to  receive.     If  this  narrow 
construction  is  to  be  put  on  the  statute,  it  is  obvious  that 
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1R48.^  the  10th  section  must,  in  many  cases,  be  a  mere  illusory 
protection,  and  would  very  often  afford  no  protection  at  all. 
It  might,  perhaps,  fairly  be  assumed  that  every  creditor 
could  commence  his  action  before  the  1st  of  January,  1829 ; 
it  would  be  contrary  to  truth  to  assume  it  as  certain,  or,  in 
many  cases,  even  as  probable,  that  he  could,  before  that 
day,  bring  his  cause  to  trial.  Lapse  of  years  has  made  it 
impossible  that  this  question  should  ever  again  arise  on 
Lord  Tenterden's  Act;  and  it  may,  perhaps,  therefore 
seem  to  be  an  idle  thing  to  discuss  the  doctrine  involved  in 
the  cases  to  which  we  have  referred.  But  the  principle  is 
one  of  general  application,  and  may  apply  to  future  statutes, 
as  indeed  it  does  to  that  now  before  us;  and  I  therefore 
feel  bound  to  say  that  I  cannot  think  those  Nisi  Prius  cases 
rightly  decided.  Whether  the  decision  in  Towler  v.  Chat-- 
terton  was  correct,  would  depend  on  whether  the  true 
meaning  of  the  10th  section  was  to  fix  a  date  before  which 
all  actions  must  be  broughty  or  a  date  beyond  which  no 
parol  promise  should  be  sufficient  to  take  a  case  out  of  the 
operation  of  tlie  Statute  of  Limitations.  The  Court  of  Com- 
mon Pleas  adopted  the  former  construction.  Neither  con- 
struction would  do  injustice  by  infringing  the  rule  which  in 
gener^  makes  all  statutes  prospective  in  their  operation, 
and  the  Court  of  Conmion  Pleas  may  have  been  right  in 
their  view  of  the  statute ;  at  all  events,  it  is  inmiaterial,  in 
the  present  case,  to  discuss  that  point.  It  is,  however, 
worthy  of  remark,  that  Lord  Tenterden's  Act  points  to  a 
writing  to  be  signed  by  the  parties — that  is,  to  future  acts 
only ;  and  consequently,  the  decision,  giving  to  that  section 
a  retrospective  operation,  was  not  a  just  one,  even  in  con- 
formity with  the  most  narrow  construction  of  its  language. 
The  only  other  authority  referred  to  by  the  defendant, 
besides  that  of  Towler  v.  Chatterton  and  the  Nisi  Prius 
decisions  there  cited,  was  a  case  of  Edmonds  v.  Lavoley^  in 
this  court,  reported  in  6  M.  &  W.  285.  The  case  there 
turned  on  the  construction  to  be  put  on  the  2  <$;  3  Vict. 
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c  29,  which  enacts,  among  other  things,  that  all  executions        1848. 
executed  before  the  issuing  of  a  fiat  should  be  valid,  not- 
withstanding any  prior  act  of  bankruptcy,  provided  the 
execution  creditor  had  no  notice  of  any  such  prior  act  of 
bankruptcy.     The  defendant,  who  was  sheriflF  of  Warwick- 
shire, had  seized  the  goods  of  a  debtor  under  a  fi.  fa.,  and  a 
fiat  aflerwards  issued  against  the  debtor,  on  an  act  of  bank- 
ruptcy conunitted  before  the  seizure,  but  of  which  the  cre- 
ditor had  no  notice ;  the  seizure  there  took  place  before, 
but  the  fiat  did  not  issue  till  after,  the  passing  of  the  statute 
2  &  3  Vict  c  29.     This  Court  held  that  the  statute  pro- 
tected the  execution  against  the  subsequent  fiat.     But 
there  it  will  be  observed  that  no  vested  right  was  defeated 
— the  right  of  the  execution  creditor  was  complete,  unless 
a  fiat  should  afterwards  issue :  the  object  of  the  statute  was 
to  prevent  the  retrospective  operation  of  a  fiat  in  aU  cases 
where  the  creditor  had  had  no  notice ;  and  we  considered 
the  prohibition  to  apply  to  every  fiat  to  be  issued  after  the 
passing  of  the  act.     This  we  considered  as  an  operation 
merely  prospective,  interfering  with  no  vested  rights.     The 
statute  merely  provided  that  future  fiats  should  not,  by 
means  of  the  doctrine  of  relation,  have  the  efiect  of  dis- 
turbing prior  vested  rights.     And,  in  a  subsequent  case  of 
Moore  y.I^UUps  (a),  we  held  that  the  statute  did  not  apply 
to  a  case  where  the  fiat  had  issued  and  assignees  had  been 
appointed  before  the  passing  of  the  act ;  for  this,  though  the 
language  of  the  statute  might  have  warranted  such  a  con- 
struction, would  have  been  an  interference  with  the  vested 
rights  of  the  assignees,  and  could  not,  therefore,  be  assumed 
to  have  been  intended  by  the  legislature. 

It  remains  only  to  show  that  the  doctrine  propounded  by 
Lord  Coke  does  not  rest  merely  on  his  authority,  or  on  its 
obvious  consonance  with  natural  justice,  but  has  been  recog- 
nised and  acted  on  in  some  important  and  well-considered 

(a)  7  M.  &  W.  536. 
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1848.^  cases,  yerjr  analogous  to  that  now  before  us.  In  Gilmore  v. 
Shuter,  to  which  I  have  abready  alluded,  reported  in  several 
books,  amongst  others  in  T.  Jones,  108,  2  Mod.  310,  and 
2  Show.  16,  the  action  was  brought  on  a  marriage  con- 
tract, made  by  parol^  without  writing,  before  the  24th  of 
June,  1677 ;  and  the  question  was,  whether  it  could  be  en- 
forced after  the  passing  of  the  Statute  of  Frauds.  The 
language  of  that  statute  is  very  strong.  The  object  of  the 
statute,  which  became  law  in  April,  1677,  is  declared,  in 
the  preamble,  to  be  '*  for  the  preyention  of  many  fraudulent 
practioes  which  are  commonly  endeavoured  to  be  upheld  by 
peijury  and  subornation  of  perjury ;"  and  it  enacts,  among 
other  things,  that,  after  the  24th  of  June,  1677,  ^*  no  action 
shall  be  brought  on  any  agreement,  made  in  consideration 
of  marriage,  unless  the  agreement  on  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof^ 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorised."  The  Court  held  that,  however  general  the 
language  of  the  statute,  it  could  not  have  been  intended  to 
affect  past  promises,  valid  when  the  act  came  into  opera- 
tion ;  and  that  it  must,  therefore,  be  construed  as  referring 
to  future  contracts  only ;  and,  according  to  all  the  reports 
of  the  case,  the  Court  seems  to  have  decided  solely  on  the 
ground  that  it  would  be  a  flagrant  violation  of  natural  jus- 
tice to  make  the  enactment  applicable  to  existing  contracts 
-^-even  in  the  case  of  a  statute  declared  to  be  necessaiy  for 
the  prevention  of  fraudulent  practices  commonly  endear 
voured  to  be  upheld  by  peijury.  In  conformity  with  this 
decision,  it  is  stated,  in  some  of  the  reports  of  the  case,  that 
the  judges  had  said  that  an  unattested  will,  made  before  the 
passing  of  the  act,  would  be  good,  even  though  the  testator 
should  not  die  till  after  it  had  come  into  operation.  This 
case  seems  to  me  to  go  much  further  than  that  now  under 
consideration. 

On  the  same  principle  the  Courts  acted  in  cases  under 
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the  Mortmain  Act,  9  Grea  2,  c  36.  That  statute  enacted  1848. 
that,  afler  the  24th  of  June,  1736,  no  lands  should  be  given 
or  settled  to  charitable  uses,  except  by  deed  indented  and 
inrolled  in  manner  therein  mentioned.  Soon  afler  the 
paamng  of  the  act,  a  question  arose  whether  it  affected  wills 
made  before  the  act,  where  the  testator  died  after  it  had 
come  into  operation ;  and,  on  a  reference  to  the  judges,  they 
all  held  that  it  (Ud  not,  and  Lord  Hardwicke  acted  on  their 
certificate:  Ashbumham  v.  Bradahaw  (a). 

These  cases  seem  to  me  abundantly  to  confirm  the  accuracy 
of  the  doctrine  as  laid  down  by  Lord  Coke.  I  do  not  mean, 
of  course,  to  say  that  an  enactment  may  not  be  so  made  as  to 
haTC  a  retrospective  operation.  Li  some  cases  the  legisla- 
ture baa  thought  it  just  to  make  enactments  retrospective, 
eren  at  some  sacrificeof  general  principle.  But  then  it  does  so 
in  express  terms ;  and  generally,  I  believe  invariably,  couples 
the  retrospective  enactment  with  the  best  indemnity  in 
fiiTOur«of  vested  rights  which  the  nature  of  the  case  admits. 
Hub  very  statute  (sect.  16)  illustrates  what  I  mean.  By 
previous  statutes,  persons  guilty  of  certain  offences  con- 
nected with  wagering  had  been  subjected  to  pecuniary 
penalties,  to  be  recovered  by  common  informers.  The 
statutes  imposing  those  penalties  are  repealed  by  the  statute 
now  under  consideration ;  and  the  legislature,  deeming  it 
improper  that  any  future  penalties  should  be  recovered  un- 
der the  repealed  laws,  enables  any  party  sued  for  penalties 
to  obtun  an  orAer  of  the  Court  or  a  judge  for  discontinuing 
the  action ;  but  this  is  to  be  done  only  on  payment  of  the 
costs  incurred  prior  to  the  5th  of  March,  1844.  Why  that 
day  was  fixed  on,  does  not  appear  on  the  face  of  the  statute; 
but  it  probably  was  the  day  when  the  subject  was  first  in- 
troduced into  Parliament,  and  when,  therefore,  notice  may 
be  considered  as  having  been  ^ven  to  every  one  that  he 
would  institute  any  action  at  his  peril.     The  same  course 

(a)  2Atk.36. 
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1848^  was  adopted  by  the  54  Geo.  3,  c.  54,  ss.  6, 7,  in  respect  to 
actions  for  penalties  under  the  Clergy  Residence  Act,  and 
by  the  2  Vict.  c.  12,  s.  5,  in  actions  under  the  Printers'  Act; 
and  no  doubt  there  are  other  similar  cases.  The  absence 
of  any  such  provision  in  this  act,  as  to  rights  existing  when 
the  act  became  law^  seems  to  me  strongly  confirmatory  of 
the  view  I  have  taken ;  and,  for  the  reasons  I  have  already 
stated,  I  think  that  the  statute  8  &  9  Vict  c.  109,  s.  18,  was 
not  meant  to  affect  rights  already  acquired  under  wagers 
made  before  the  passing  of  the  act ;  aud  so  that  the  plain- 
tiff is  entitled  to  our  judgment. 

Alderson,  R-r-I  think  also  that  the  plaintiff  is  entitled 
to  our  judgment  in  this  case.  In  construing  statutes,  the 
general  rule,  as  it  seems  to  me,  which  ought  to  guide  us  in 
their  construction,  is  that  which  has  been  stated.  They 
are  not  to  be  supposed  to  apply  to  a  past,  but  to  a  future, 
state  of  circumstauces.  Various  instances  might  be  adduced 
to  shew  what  extenuve  consequences  might  follow  if  we 
did  not  abide  by  these  general  principles.  For  instance, 
to  take  one  ouij: — The  3  &  4  Vict  c.  113,  s.  42,  enacts, 
"  That  it  shall  not  be  lawful  for  any  spiritual  person  to  sell 
or  assign  any  patronage  or  presentation  belonging  to  him, 
by  virtue  of  any  dignity  or  spiritual  office  held  by  him ; 
and  that  every  such  sale  or  assignment  shall  be  null  and 
void  to  all  intents  and  purposes."  Now  the  words  '*  every 
such  sale  or  assignmeiiit  shall  be  null  and  void  to  all  intents 
and  purposes,"  might  literally  apply  to  the  options  granted, 
before  the  act,  to  the  Archbishop  of  Canterbury,  by  the  re- 
spective bishops,  on  their  consecration, — a  species  of  pro-^ 
perty  which  hitherto  has  gone,  according  to  the  Arch- 
bishop's will,  to  bis  e2;ecutors(a).  Could  it  be  supposed 
that  the  legislature  intended  this  without  express  words? 
{^yen  the  applioation  of  this  section  to  future  options,  which 

(a)  Sec  1  Burn's  Ecclcs.  Law,  239. 
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no  doubt  was  the  effect  of  the  clause,  was,  probably^  1848. 
beyond  their  view.  But,  in  truth,  the  latter  words  of  the 
dauae  are  redundant  only,  not  retrospective.  Here,  no 
doubt,  the  legislature  were  desirous  of  putting  an  end  to 
gaming  and  wagers;  but,  unless  the  words  imperatively 
require  it,  we  ought  not  to  make  their  prohibition  retro^ 
spective ;  for  it  is  contrary  to  the  first  principles  of  justice 
to  punish  those  who  have  offended  against  no  law;  and 
surely  to  take  away  existing  rights  without  compensation, 
is  in  the  nature  of  punishment  The  words  of  the  statute 
do  not,  as  it  seems  to  me,  require  this  construction.  The 
first  clause  of  the  section  is  probably  prospective.  All 
contracts,  by  way  of  gaming  or  wagering,  are  made  void. 
It  seems  to  me,  at  present,  that  this  applies  to  the  future ; 
and  indeed  it  was,  as  I  understood,  so  admitted  by  Mr.  liUsh 
in  hb  alignment.  But  it  was  said  that  the  next  clause 
was  not  so;  for  that  it  not  merely  prohibited  the  future 
bringing  of  suits  to  enforce  wagers,  but  also  the  future 
maintenance  of  such  suits  when  previously  brought.  But 
I  cannot  give  such  a  construction  to  what  appear  to  me 
only  redundant  words  in  this  section.  If  it  had  been  stated 
^that  no  action  shall  be  brought,"  or  only  '^that  no  action 
shall  be  maintained,"  it  seems  to  mc  clear  that  we  should 
have  considered  the  words  '*  brought'^  and  ^*  maintained"  as 
synonjrmous,  and  as  prohibiting  the  success  of  future  suits 
alone.  And  although  the  use  of  both  in  one  sentence 
makes  this  less  obvious,  yet,  when  we  consider  that  to  give 
the  more  strict  interpretation  to  the  word  "maintained" 
win  compel  us  to  suppose,  without  further  evidence,  that 
the  l^islature  contemplated  so  gross  an  act  of  injustice  as, 
without  compensation,  to  take  away  an  existing  right  of 
action  already  pending,  and  that,  too,  with  no  provision 
even  for  the  costs  incurred  in  the  enforcing  of  what  was, 
before  the  act,  a  legal  right,  I  am  not  disposed  to  put 
such  a  construction  on  the  word,  but  to  treat  it,  as  I  think 
the  legislature  intended  it,  as  a  redundant  expression  only. 
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1848.  In  the  16th  section^  where  they  do  speak  of  existing  actions 
of  another  sort,  they  do  provide  for  the  staying  them,  by 
application  to  the  Court  and  on  payment  of  costs ;  and  I 
think,  if  they  had  intended  to  put  an  end  to  pending  actions 
of  this  description,  they  would  have  shewn  it  by  introdudng 
a  similar  provision  in  the  18th  section. 

It  is  not  necessary  to  determine  whether,  by  the  first  part 
of  the  18  th  section,  the  legislature  may  not  have  intended 
to  put  at  once  an  end  to  the  legal  obligation  both  of  exist- 
ing and  future  contracts,  leaving  the  parties  to  all  such 
wagers  to  act  thereafter  on  them  as  honourable  engage- 
ments alone.  If  any  suit  shall  be  hereafter  instituted  upon 
any  such  previous  contract,  that  question  may,  perhaps,  be 
open  to  ftirther  argument.  But  in  this  case,  where  the 
contract  existed  and  the  suit  was  instituted  before  the  act, 
it  seems  to  me  that  the  act  does  not  affect  it.  I  think, 
therefore,  that  the  plaintiff  is  entitled  to  judgment. 

Parke,  B. — The  only  question  in  this  case  is,  whether 
the  act  (8  &  9  Vict.  c.  109,  s.  18)  affects  existing  suits  for 
the  recovery  of  wagers  or  not.  The  clause  in  question 
having  been  read,  it  is  unnecessary  for  me  to  repeat  it. 

I  have  felt  a  good  deal  of  difficulty  in  deciding  upon  the 
true  construction  of  this  clause ;  but,  after  much  considera- 
tion, I  agree  in  opinion  with  my  Brothers  Aldersan  and 
jRolfe^  that  it  applies  to  future  actions  only. 

The  language  of  the  clause,  if  taken  in  its  ordinary  sense, 
as  in  the  first  instance  we  ought  to  do,  applies  to  all  con- 
tracts, both  past  and  future,  and  to  all  actions,  both  present 
and  future,  on  any  wager,  whether  past  or  future.  But  it 
is,  as  Lord  Coke  says,  ''  a  rule  and  law  of  Parliament  that 
regularly,  nova  constitutio  futuris  formam  imponere  debef^ 
non  pr8Bteritis(a).''  This  rule,  which  is  in  effect,  that  enact- 
ments in  a  statute  are  generally  to  be  construed  to  be  pro- 

(a)  2  Inst.  292. 
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1848.  it  b  not  a  matter  of  Burprise,  that  the  legislature  took  an 
early  opportunity  of  putting  a  stop  to  them ;  and  also  it 
is  to  be  borne  in  mind,  that  the  parties  who  would  suffer 
by  a  strict  construction  of  the  clause^  are  often  successful 
gamesters  or  speculators,  not  much  the  objects  of  favour 
with  the  legislature ;  and  one  considers  the  clause,  there- 
fore, not  quite  in  the  same  spirit,  as  if  the  enactment  related 
to  ordinary  contracts. 

The  enactment,  "that  all  contracts  or  agreements,  by  way 
of  gaming  or  wagering,  shall  be  null  and  void,"  if  it  stood 
by  itself,  ought  most  clearly  to  be  construed  s»  applicable  to 
future  contracts  and  agreements  only,  by  virtue  of  the  rule 
of  construction  to  which  I  have  adverted,  and  the  apparent 
injustice  of  putting  an  end  to  a  vested  right.  So,  if  the  next 
part  stood  alone,  it  would,  I  think,  though  not  so  clearly, 
be  construed,  for  the  same  reason,  to  apply  to  future  actions 
only ;  and  the  clause,  to  avoid  the  injustice  which  would 
otherwise  be  inflicted  on  a  plaintiff,  should  be  construed  to 
mean,  not  that  an  action  already  brought  should  not  be 
maintained,  but  that  no  action  should  afterwards  be  brought, 
or,  if  brought,  maintidned ;  and  the  absence  of  any  provisicm 
that  the  costs  of  an  existing  action  should  be  paid  by  a  de- 
fendant, in  my  mind,  strongly  favours  that  construction.  The 
union  of  the  two  clauses  together  does  not  appear  to  me  to 
make  any  difference.  The  latter  clause  is  surplusage,  so 
far  as  it  relates  to  brin^g  actions,  whether  we  construe 
the  former  to  apply  to  future  or  existing  contracts;  and  the 
only  observation  that  can  be  made  is,  that  in  one  mode  of 
construing  the  enactment  the  word  "maintained  "  is  inopera- 
tive, in  the  other  it  is  not.  It  is  redundant,  unless  it  applies 
to  the  maintenance  of  an  existing  action ;  but  this  oircum* 
stance  of  mere  redundancy  does  not  appear  to  me  to  be  suf-* 
fident  to  shew,  that  the  legislature  meant  to  do  so  unjust 
a  thing  s»  to  prevent  the  maintenance  of  an  existing  well- 
foimded  action.  I  think  it  best  to  abide  by  the  sound  rule 
of  construction  above  referred  to,  notwithstanding  the  con- 
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jectares  as  to  the  real  intention  of  the  legislature,  which  the      ^1848. 
nature  of  the  subject  occasions.    I  therefore  hold  that,  at  all 
events,  this  action  is  maintainable,  and  am  disposed  to  say 
that  the  clause  affects  none  but  future  wagers ;  and,  conse- 

quent]7>  that  the  plaintiff  is  entitled  to  our  judgment. 

* 
Judgment  for  the  plaintiff. 


Manning  v.  Bailey.  Feb.  7. 

Assumpsit. — The  declaration  stated,  that  the  defend-  A  declaration, 
ant,  at  the  time  of  the  making  of  the  agreement  thereinafter  tha/deifendMit 
next  mentioned,  was  lawfully  possessed,  for  the  then  residue  J^voneued, 
of  a  certain  term  of  years,  to  wit,  a  term  of  fourteen  years  of  a  term  of 
computed  from  the  12th  day  of  May,  1846,  of  a  certain  tainmeuuage 
messuage  and  premises, called  Ac,  with  the  appurtenances;  ^^ SsoofTeV- 
that   the   defendant  was   so  then  possessed  as  aforesaid,  tain  fixtures  an- 

,     .  nexed  to  the 

under  and  by  virtue  of  a  certam  indenture  of  lease,  bear-  premisei.aTer- 
ing  date  the  12th  day  of  May,  1846,  made  between  J.  P.  of  agreed  with'de. 
the  one  part,  and  the  defendant  of  the  other  part;  by  which  ^^^^^Jf^; 
indenture  the  said  messuage  and  premises,  with  the  ap*  residue  of  the 

...  .  .  termof  thesaid 

purtenances,  were,  for  the  consideration  therein  mentioned,  messuage  and 
leased,  &c,  unto  the  defendant,  for  the  said  term  of  four-  fh!^  appurtel 
teen  years,  at  the  yearly  rent  of  £37,  payable  quarterly :  ^^^^ 
that  in  the  sdd  lease  there  were  and  are  contained  cove-  tures,  and 
nants,  on  the  part  of  the  defendant,  for  himself,  his  execu-  amongst  other 
tors,  &c.,  to  pay  the  rent  &c  :  that  the  defendant,  at  the  |J^?'^  "^^s- 
time  of  the  making  of  the  said  agreement,  represented  to  session  of  the 

,     .      messuage,  with 

the  plaintiff  that  he  the  defendant  was,  and  the  plaintiff  the  appurte- 
nances and  the 
said  fixtures,  on  a  certain  day.  The  declaration  then  averred  that  plaintiff  tendered  to  defend- 
ant, for  execution,  an  instrument  which,  amongst  other  things,  contained  a  recital  that  plaintiff 
had  lately  contracted  with  defendant  for  the  sale  to  him  of  the  residue  of  the  term  granted  to 
him  by  one  J.  P.,  in  the  messuage  or  tenements  and  hereditaments,  &c.,  with  their  appurte- 
nances, and  ahio  aU  and  nngular  the  fixtures  belonging  to  the  said  messuage  or  tenements  and 
hereditaments,  for  a  certain  sum,  the  receipt  of  which  was  thereby  acknowledged  i-^Held,  on 
motion  in  arrest  of  judgment,  that,  as  the  agreement  between  the  parties  was  for  the  assignment 
of  the  fixtures  only,  which  belonged  to  defendant,  the  recital  in  the  instrument  tendered  was 
too  large,  and  therefore  that  it  was  not  such  a  one  as  defendant  was  bound  to  execute ;  and 
the  jui%ment  was  arrested. 
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1848.        avers  that  he  the  defendant  in  fact  then  was,  lawfully 
Manning     possessed  of  certain  fixtures  then  annexed  to  the  said  mes- 
^'  suage  and  premises,  and  then  also  was  lawfnlly  entitled  to 

disannex  and  remove  the  same  fixtures  from  the  sidd  mes- 
suage and  premises,  and  convert  and  dispose  thereof  to  his, 
the  defendant's,  own  use,  but  did  not  represent  to  the  plain- 
tiff what  the  said  fixtures  were,  nor  did,  nor  does  the  plain- 
tiff know  what  they  were:  that  thereupon  theretofore, 
to  wit,  on  the  16th  February,  1847,  by  a  certsun  agreement 
then  made  by  and  between  the  plaintiff  and  defendant,  of 
and  concerning  the  s^d  messuage  and  premises,  with  the 
appurtenances,  and  of  and  concerning  the  said  residue  of  the 
sidd  term,  and  of  and  concerning  the  said  fixtures,  and  of  and 
concerning  the  plaintiff,  and  of  and  concerning  the  defend- 
ant, it  was  agreed  by  and  between  the  plaintiff  and  defendant 
as  follows,  that  is  to  say:  —  ^^  Memorandum:  Mr.  Bidley, 
(meaning  the  defendant),  of  23,  East-place,  &c.,  (meaning 
the  said  messuage  and  premises),  has  this  day  agreed  to  sell, 
and  J.  Manning  (meaning  the  plaintiff)  has  agreed  to  pur- 
chase, the  unexpired  term  or  lease  (meaning  the  said  re- 
sidue of  the  said  term)  of  the  house  No.  23,  (meaning  the 
said  messuage  and  premises),  with  the  appurtenances,  as 
above,  and  also  the  fixtures,  &c.  (meaning  the  said  fixtures) 
belonging  to  the  said  C.  Bailey,  (meaning  the  defendant), 
to  pay  the  rent,  and  all  rates  and  taxes,  due  to  the  25th  of 
March  next;  and  do  also  agree  (meaning  the  defendant 
agreed)  to  give  up  possession  of  the  said  house  and  pre- 
mises, (meaning  the  said  messuage  and  premises),  with  the 
appurtenances  and  fixtures,  (meaning  the  said  fixtures),  on 
or  before  the  12th  of  March  next.  The  said  J.  Manning 
(meaning  the  plaintiff)  has  this  day  paid  the  sum  of  £10 
as  a  deposit,  and  agrees  to  pay  the  remainder  on  taking  pos- 
session of  the  said  premises  (meaning  &c)  and  the  said 
fixtures  (meaning  &c.)  Witness  our  hands"  &c. — The  de- 
claration then  contained  an  averment,  that  the  plaintiff  paid 
the  £10  to  the  defendant,  &c. ;  it  also  contained  an  aver- 
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ment  of  matiial  promises ;  and  then  proceeded  to  state,  that 
although  the  sud  12th  day  of  March,  1847,  had  expired  be- 
fore tlie  commencement  of  the  suit,  and  although  the  plain- 
tiff, on  that  day,  was  ready  and  willing  and  offered  to  the 
defendant  to  purchase  the  said  residue  of  the  said  term  and 
the  said  fixtures  of  and  from  the  defendant,  at  the  price  of 
£40,  according  to  the  terms  of  the  said  agreement,  and  to 
accept  possession  of  the  said  messuage  and  premises,  with 
the  appurtenances  and  fixtures,  and  to  pay  the  defendant 
the  amn  of  £30,  being  the  difference  between  the  said  sum 
of  £10,  80  paid  as  aforesaid,  and  the  sud  sum  of  £40,  and 
then  tendered  to  him,  the  defendant,  to  execute  a  certain  • 
psrchm^it  writing  sufficient,  when  signed  and  sealed  by  the 
defendant,  and  delivered  by  the  defendant  as  his  act  and 
deed,  to  assign  to  the  plaintiff  the  residue  of  the  said  term, 
which  said  writing  then  was  in  the  words,  letters,  and 
figures  following,  that  is  to  say,  ^^  This  indenture,  made  the 
]2th  day  of  March,  1847,  between  Charles  Bailey,  of  &c.,  of 
the  one  part,  and  Joseph  Manning,  of  &c.,  of  the  other  part, 
which,  after  reciting  that  by  a  certain  indenture  made 
by  and  between  Charles  Bailey  and  one  J.  P.,  all  that 
the  messuage  or  tenements  and  hereditaments  therein 
and  hereinafter  particularly  described,  with  the  appur- 
tenances, were,  for  the  considerations  therein  mentioned, 
demised,  leased,  set,  and  to  farm  let  unto  the  said  Charles 
Bailey,  for  the  term  of  fourteen  years  thence  next  ensuing, 
and  fully  to  be  complete  and  ended,  on  payment  yearly 
and  every  year,  during  the  said  term  thereby  demised, 
imto  the  said  J.  P.,  his  executors,  administrators,  or 
assigns,  of  the  rent  or  sum  of  £37  of  lawful  money,  free 
and  dear  of  and  from  the  land-tax,  and  all  other  taxes, 
rates,  charges,  assessments,  and  deductions  whatsoever,  the 
said  rent  to  be  payable  quarterly,  namely,  on  &c. ;  and  in 
the  said  lease  are  contained  covenants,  on  the  part  of  the 
taid  Charles  Bailey,  for  himself,  &c«,  for  the  payment  of 
the  rent,  land-tax,  &c.  And  also  that  the  said  Joseph 
Mfliinifig  has  lately  contracted  with  the  said  Charles  Bailey 
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1848.        for  the  sale  to  him  of  the  residue  of  the  said  term  of  four-^ 
Manning     teen  years,  so  granted  to  the  said  Charles  Bailey  by  the 
said  J.  P.,  in  the  said  messuage  or  tenements  and  heredita^ 
ments  therein  and  hereinafter  described  and  assigned,  or 
intended  so  to  be,  with  their  appurtenances,  and  also  all 
and  singular  the  fixtures  belonging  to  the  said  messuage  or 
tenement  and  hereditaments,  at  or  for  the  price  or  sum  of 
£40:   Now  this  indenture  witnesseth,  that,  in  pursuance 
of  the  said  agreement,  and  in  consideration  of  the  sum  of 
£40,  of  lawful  British  money,  to  him  the  said  Charles 
Bailey  in   hand  well  and  truly  paid  by  the  said  Joseph 
Mannings  at  or  immediately  before  the  sealing  and  deliyer^ 
ing  of  these  presents,  the  receipt  whereof,  and  that  the 
same  is  in  full  for  the  purchase  of  the  residue  now  to 
come  and  unexpired  of  the  said  term  of  fourteen  years  in 
the  said  messuage  or  tenements  and  hereditaments  herein- 
afler  described,  and  hereby  assigned,  or  intended  so  to  be, 
he  the  said  Charles  Bailey  doth  hereby  confess  and  ac-^ 
knowledge,  and  of  and  from  the  same  and  every  part  thereof 
doth  fully  and  absolutely  acquit,  release,  and  discharge  the 
said  Joseph  Manning,  his  executors,  &c.,    he,   the  said 
Charles  Bailey,  hath  assigned,  transferred,  and  set  over, 
and  by  these  presents  doth  assign,  transfer,  and  set  over^ 
unto  the  said  Joseph  Manning,  his  executors,  &c.,  all  that 
messuage  or  tenement,  being,  &c,  and  their  appurtenances; 
and  also  all  and  singular  the  fixtures  belonging  to  the  said 
messuage  or  tenement,  &c.,  and  hereditaments  hereinbefore 
described  and  intended  to  be  hereby  assigned,  and  also  the 
hereinbefore  recited  indenture  of  lease  of  the  12th  day  of 
May,  1846:   To  have  and  to  hold  the  said  messuage  or 
tenement,  and  all  and  singular  the  said  premises  hereby  as- 
signed or  intended  so  to  be,  with  their  appurtenances,  unto 
the  said  Joseph  Manning,  his  executors,  &c,  for  and  during 
all  the  residue  and  remainder  now  to  come  and  unexpired 
of  and  in  the  term  of  fourteen  years,  so  granted  by  the  said 
hereinbefore  recited  indenture  of  lease  of  the  12th  of  May, 
1846,"  &c.     (The  instrument  contained  several  covenants 
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which  are  not  material  to  the  present  question).     The  de-         1848. 

daration  then  stated,  that  the  plaintiff  did  then  request  the      Manning 

defendant  to  accept  the  said  sum  of  £30  so  tendered,  and 

to  execute  the  last-mentioned  writing,  to  wit,  by  signing 

the  same,  and  sealing  the  same,  and  ddivering  the  same  as 

Us,  the  defendant's,  act  and  deed,  and  to  give  up  possession 

to  the  jdaintiff  of  the  said  messuage  and  premises,  with  the 

appurtenances  and  fixtures,  yet  the  defendant  disregarded 

his  said  promise,  and  did  not  nor  would,  on  or  before  the 

6ud  12th  day  of  March,  or  at  any  other  time,  give  the 

plaintifT  possession  of  the  said  messuage  and  premises,  and 

fibrtures,  or  any  or  dther  of  them,  or  sell  or  assign  to  the 

add  jdaintiff  the  said  residue  of  the  said  term,  &c.      To 

this  declaration  the  defendant  pleaded  several  traverses, 

upon  each  of  which  issue  was  joined. 

At  the  trial,  before  Parke,  B.,  at  the  Middlesex  Sit^ 
tings  in  Trimty  Term  last,  the  plaintiff  had  a  verdict, 
wiUi  £30  damages. 

MmUoffu  Chambers,  in  the  same  term,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  judgment 
should  not  be  arrested. 

Watson  now  shewed  cause. — The  objection  which  has 
been  raised  to  this  declaration  is,  that,  inasmuch  as  the  de- 
fendant agreed  to  sell  his  own  fixtures  only,  he  was  not 
bound  to  execute  the  instrument  tendered  to  him  for  execu- 
tion, as  it  would  have  passed  all  the  fixtures,  whether 
belonging  to  him  or  not.  The  defendant  was  called  upon 
to  assign  the  term  merely,  and  the  fixtures  for  the  term. 
This  habendum  would  pass  the  term  and  the  fixtures  be- 
longing to  the  buildings.  All  that  the  plaintiff  required 
was  a  sufiELcient  assignment  of  the  term. — He  referred  to 
CoUgrave  v.  Dias  Santos  (a). 

Chambers,  in  support  of  the  rule. — The  judgment  ought 

(a)2B.&  C.  76. 

VOL.  n.  E  EXCH. 
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1848.        to  be  arre^d.     The  recital  is  Incorrect.     It  distinctly 
Manning     *^*^8  an  agreement  to  assign  the  defendant's  term  in  the 
^-  premises^  and  also  a  sale  of  all  the  fixtores,  not  only  the 

fixtures  to  which  the  defendant  was  entitled;  so  that  by 
this  deed,  if  it  had  been  executed,  not  only  landlords'  or 
tenants'  fixtures,  but  the  fixtures  belonging  to  a  previous 
tenant,  would  pass.  The  defendant  has  only  agreed  to 
transfer  his  own.  The  habendum  excludes  the  fixtures, 
and  only  goes  to  the  term. 

Parke,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
made  absolute.  In  the  case  of  Vonhollen  y.  Knowles  (a), 
where  there  was  an  agreement  that  the  plaintiff  should 
purchase  of  the  defendant  a  certain  house  and  shop-fixtures 
for  £150,  whereof  £125  was  to  be  paid  upcm  taking  jioar 
session,  and  the  remainder  by  Ulls  at  certain  dates,  and 
that  the  defendant  should  grants  and  the  plaintiff  should 
take,  a  lease  of  the  messuage  for  twenty-one  years,  at  the 
rent  of  £60,  the  plaintiff  tendered  an  instrument  to  the 
defendant  for  his  execution,  which  stated  that,  as  well  id 
consideration  of  the  sum  of  £150  paid  by  the  plaintiff  to 
the  defendant,  as  also  of  the  yearly  rent,  covenants,  &c, 
tiie  defendant  had  demised  and  leased  all  that  messuage, 
&C. :  and  this  Court  held  that  it  was  not  such  an  instrument 
as  the  defendant  had  bound  himself  by  his  agreement  to 
execute.  My  Brother  Aldersan  there  said,  ^^  Although  the 
objection  taken  by  the  defendant  is  one  that  deserves 
but  little  favour,  it  seems  to  me  that  it  must  necessarily 
prevail.  The  plaintiff  being  bound  to  tender  a  lease  in 
conformity  with  a  certain  agreement,  has  tendered  one, 
which  states  that  the  sum  of  £150,  which  by  the  agree- 
ment was  to  be  paid  for  fixtures,  was  to  be  paid  as  a  con- 
sideration for  the  lease  itself.  Now,  supposing  this  recital 
not  to  operate  as  an  estoppel  upon  the  defendant,  in  case 

(a)  12  M.  &  W.  602. 
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an  action  was  brought  against  him  by  the  present  plaintiff,  1848. 
still  it  would  place  him  in  a  different  situation  from  that  Manning 
in  which  he  now  stands,  as  it  would  afford  primd  facie  ^  ^' 
evidence  against  him,  which  he  would  have  to  rebut  bj 
means  of  witnesses,  or  by  the  production  of  the  agreement; 
the  lease  would  therefore  be  evidence  against  him,  although, 
perhaps,  not  conclusive."  Now  here,  this  recital,  which 
Btates  that  the  defendant  had  lately  contracted  with  the 
plaintiff  for  the  sale  to  him  of  all  and  singular  the  fix- 
tures belonging  to  the  sidd  messuage  or  tenement  and  he- 
reditaments for  the  price  of  £40,  and  the  receipt  of  that 
sum,  is  not  correct.  K  the  defendant  had  executed  this 
instrument,  it  would  have  been  strong  evidence  against 
luoL  As  this  is  upon  the  record,  we  can  say  that  it  is 
not  such  an  instrument  as  the  defendant  was,  in  conformity 
with  his  agreement,  bound  to  execute.  It  is  certainly  an 
unfortunate  recital;  but  if  the  defendant  had  executed  the 
lease,  he  would  have  placed  himself  in  a  worse  situation 
than  that  in  which  he  is  at  present. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 


&2 
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1848. 

jTeb.  11.  Jones  v.  Harrison. 

In  an  action  bj  ASSUMPSIT  for  money  had  and  received,  for  monej 
railway  com.      psadf  and  on  an  account  stated.     Plea,  non  assumpsit. 
K^4'Shi«        At  the  trial,  before  Maule,  J.,  at  the  last  Denbigh- 
deposit,  (the      shire  Summer  Assizes,   it  appeared  that  the  action   was 

project  haTing     ,  •  , 

been  abandon-  brought  to  recover  3121  10^.,  being  the  amount  of  deposit 

that  the  ibires  P^^  ^^7  ^^^  plaintiff,  in  November,  1845,  on  fifteen  shares 

tottodto him  ^°  *  projected  railway  company,  called  " The  Wrexham, 

upon  the  terms  Nantwich,  and   Crewe  Junction  Railway  Company,"  of 

of  the  following       ».,,        t/.-i  n    %  .,• 

letter  of  allot,  which  the  defendant  was  one  of  the  managing  directors, 

directors  as.  ^^^  schcme  was  Set  on  foot  in  the  autumn  of  1845,  and 

■ume  the  right  prospectuses  were  issued,  which  announced  the  company  to 

their  intentions  be  provisionally  registered,  and  that  the  capital  was  to  be 

ofallsnchmea.  £^50,000,   to  cousist  of   22,500   shares  of   £20   each; 

I^y'd^re.  deposit,  21  2s.  6i  per  share.     On  the  6th  of  October, 

quisite  for  ob-  the  plaintiff  sent  the  following  letter  of  application  for 

taming  the  ne.  o  rr 

cessary  parlia-     shares : — 
mentary  powers 
to  form  a  com- 

SSira^^  of  **  ^^  *®  Provisional  Committee  of  the  Wrexham,  Nant- 
the  entire  rail.  wich,  and  Crewc  Junction  Railway. 

way,  or  any  '' 

part  of  it,  with 

sach  branches,        a  Gentlemen,— I  request  you  to  allot  me  100  shares,  of 

extennions,  or  .  . 

alterations  as      £20  each,  in  the  above  undertaking ;  and  I  hereby  engage 

they  may  find  ,  i  "     i  i  •  i 

expedient,  and  to  accept  the  same  or  any  less  number  which  may  be 
amoomt^paid  for  Plotted  to  me,  and  to  pay  the  deposit  thereon,  and  to  exe- 
depoMts  in  dis-  ^utc  the  parliamentary  contract  and  subscribers'  ascreement 

charge  of  any  i.  .      ,  „ 

liabilities  in.      wheu  required. 

cnrred  by  them 
under  the  gene* 

rai  powers  test-       In  answer  to  this  application,  the  plaintiff  received  the 

ed  in  them  for  ,  m.  r  ^  r 

the  prosecution  following  letter  of  allotment,  dated  the  25th  of  October : — 

of  the  under- 
taking.  A  sub- 

scribers'  agreement  and  parliamentary  contract,  in  such  form  and  with  such  proTisions  as  the 
committee  may  think  necessary,  will  be  prepared  and  lie  at  the  company's  oflBces  for  signature, 
from,  &c.,  both  inclusive :" — Heid,  that,  upon  the  true  construction  of  this  letter  of  allotment, 
the  directors  had  authority  to  lay  out  the  deposits  in  such  necessary  expenses  as  had  been  in- 
curred  by  them  in  the  prosecution  of  the  scheme,  and,  all  the  deposits  having  been  so  expended, 
that  the  plaintiff  was  not  entitled  to  recover. 
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^  Wrexham,  Nantwich,  and  Crewe  Junction  Railway. 

(Provisionally  roistered). 
"  Capital  £450,000,  in  22,500  shares  of  £20  each.  Hamwon. 

Deposit,  2L  2s.  6d.  per  share. 
Allotment,  No.  64.  Deposit,  3U.  17  s.  6d. 

**  Sir, — I  am  directed  to  inform  you,  that  the  committee 
of  management  have,  in  compliance  with  your  application, 
allotted  to  you  fifteen  shares  in  this  company,  on  the  terms 
and  conditions  annexed;  and  you  are  therefore  required  to 
pay  the  deposit  of  21.  2s.  6d.  per  share,  amounting  to 
31iL  17 s,  6d.,  to  one  of  the  under-mentioned  bankers,  on  or 
before  the  1st  of  November  next.  In  default  of  such 
payment  being  duly  made,  this  allotment  will  be  then  can- 
celled,  and  the  shares  appropriated  to  other  applicants. 

**  I  am,  &C., 

"  Secretary." 

(Here  followed  a  list  of  bankers.) 

**  On  payment  of  the  deposit  to  the  bankers,  this  letter 
will  be  exchanged  for  a  receipt.  Terms  and  conditions  on 
which  the  shares  in  the  company  are  allotted : — The  com- 
pany is  formed  for  the  purpose  of  constructing  a  railway 
from  Wrexham  to  Crewe,  (by  such  route,  and  with  such 
extensions,  as  the  directors  may  think  necessary  on  the  en- 
gineer's report).  The  directors  assume  the  right  to  carry 
out  their  intentions  by  the  adoption  of  all  such  measures  as 
they  may  deem  requisite  for  obtaining  the  necessary  parlia- 
mentary powers  to  form  a  company,  for  the  construction 
of  the  entire  r^lway,  or  any  part  of  it,  with  such  branches, 
extensions,  or  alterations  as  they  may  find  expedient,  and 
to  apply  the  amount  paid  for  deposits  in  discharge  of  any 
liabilities  incurred  by  them  under  the  general  powers  vested 
in  them  for  the  prosecution  of  the  undertaking.  Powers 
will  be  applied  for  to  allow  interest,  at  the  rate  of  £4  per 
cent  per  annum,  on  the  amount  of  calls  paid,  until  the  open- 
ing of  the  line.     A  subscribers'  agreement,  and  a  parlia- 
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1848.  mentary  contract,  in  such  form  and  with  such  provisions  as 
J0NB8  ^^^  committee  may  think  necessary,  will  be  prepared  and 
Haeri  on  ^^^  ^^  ^^^  company's  offices  for  signature,  from  &c.  to  &c., 
both  inclusive.  Arrangements  will  also  be  made  and  duly 
announced  for  the  execution  of  the  deeds  by  shareholders 
resident  in  or  near  the  provincial  towns  in  which  share- 
holders may  reside.  The  shares,  with  the  deposits  made 
thereon,  will  be  liable  to  forfeiture,  without  notice,  in  respect 
of  which  the  subscribers'  agreement  and  parliamentary  con« 
tract  are  not  signed  within  the  specified  time. 

"  By  order,  &c., 

**  Secretary. '^ 

The  plaintiff  accordingly  paid  3U.  17*.  6d.  on  the  1st  of 
November,  1845,  but  received  back  7*.  6d.y  as  it  was  con- 
sidered by  the  directors  that  more  than  21  2$,  per  share 
could  not  be  legally  received.  On  the  8th  of  December, 
the  plaintiff  executed  the  subscribers'  agreement,  and  re- 
ceived three  scrip  certificates  for  his  shares,  which  were  in 
the  following  form : — 

"Wrexham,  Nantwich,  and  Crewe  Junction  Railway. 
Capital  £450,000,  in  22,500  shares  of  £20  each,  on 
which  a  deposit  of  21.  2s.  per  share  has  been  paid. 

"  Scrip  certificate,  5  Shares. 

No.  —  to  —  inclusive. 

*'  The  holder  of  this  certificate,  having  signed  the  parlia- 
mentary contract  and  subscribers'  agreement,  and  having 
agreed  to  p.ay  all  future  calls,  is  the  proprietor  of  5  shares  in 
the  capital,  for  the  time  being,  of  the  above  undertaking." 

This  was  signed  by  two  of  the  directors.  The  shares 
had  been  all  allotted,  but  deposits  had  been  paid  upon  be- 
tween 3000  and  4000  ojily,  although  the  time  for  payment 
had  been  extended.  The  scheme  had  been  abandoned.  The 
plaintifiTs  deposit  had  been  expended  in  payments  for  sur- 
veys  and  plans  to  be  deposited  with  the  Board  of  Trade, 
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and  other  preliminaiy  expenses  attending  the  carrying  on  1848. 
of  the  scheme.  It  was  contended  for  the  defendant,  that 
the  phdntiff  was  not  entitled  to  recover  his  deposit,  which 
liad  been  so  expended  by  the  directors,  as  they  had  authority 
to  do  under  the  powers  reserved  by  them  by  the  letter  of 
allotment.  The  learned  judge,  in  summing  up,  after  telling 
the  jury  that  he  thought  there  was  evidence  of  fraud  an- 
tecedently to  the  execution  of  the  subscribers'  agreement, 
but  that  that  fraud,  being  after  the  payment  of  the  deposit, 
would  not,  in  his  opinion,  of  itself  give  the  plaintiff  a  right 
to  recoveryleft  it  to  the  jury  to  say  whether  the  scheme  had 
been  abandoned  before  the  conmiencement  of  the  action, 
and  the  jury  found  that  it  had.  His  Lordship  thereupon 
directed  a  verdict  to  be  entered  for  the  plaintiff,  reserving 
leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  construction  of  the  letter 
of  allotment,  for  which  the  defendant  contended,  was  correct 

Townsend  having  accordingly  obtained  a  rule  to  enter 
a  nonsuit, 

Martin  and  Webby  now  shewed  cause. — The  subscribers' 
agreement,  which  the  plaintiff  signed,  is  void ;  for,  at  the 
time  he  signed  it,  instead  of  the  deposits  upon  22,500  shares 
having  been  paid,  not  more  than  between  3000  and  4000 
had  been  paid ;  and  as  the  plaintiff  was  not  made  acquainted 
with  this  most  material  fact  by  the  company  at  that  time, 
upon  the  ground  that  a  material  fact  was  suppressed,  whidi 
was  equivalent  to  a  fraudulent  misrepresentation  on  the 
part  of  the  directors,  the  deed  is  void:  Wontnery.  Shairp  (a); 
and  the  deed  alone  gives  the  power  to  pay  the  expenses  out 
of  the  deposits.  [Parke,  B. — That  point  was  not  made  at 
the  triaL  The  only  question  before  us  is  as  to  the  true 
construction  of  the  letter  of  allotment.     It  appears,  from 

(a)  4  C.  B.  404. 
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1848.  the  note  of  the  learned  judge  at  the  trial,  that  there  was 
no  question  raised  as  to  any  fraud  antecedent  to  the  pay- 
ment of  the^deposit ;  and  if  there  had,  it  would  have  been  very 
difficult  to  maintain  such  an  objection.]  The  words  of  the 
letter  of  allotment  are,  that  the  directors  assume  the  right 
*^  to  apply  the  amount  paid  for  deposits  in  discharge  of  any 
liabilities  incurred  by  them  under  the  general  powers  vested 
in  them,  for  the  prosecution  of  the  undertaking.  ....  A 
subscribers'  agreement  and  a  parliamentary  contract^  in  such 
form  and  with  such  provisions  as  the  committee  may  think 
necessary,  will  be  prepared,"  &c.  The  power  surely  vests 
upon  a  deed  to  be  subsequently  executed,  and,  as  that  deed 
was  not  duly  executed,  the  directors  had  no  power  to  dis- 
pose of  the  deposits.  The  directors  could  have  no  reason 
to  suppose  that  the  scheme  could  be  effectually  carried  on* 
\Parkey  B. — If  that  was  so,  you  should  have  insisted  upon 
that  objection  at  the  trial,  and  not  have  consented  that 
leave  should  be  reserved  to  enter  a  nonsuit  upon  the  con- 
struction of  the  letter  of  allotment ;  that  is  the  only  ques- 
tion which  we  have  before  us  at  present.] 

Toumsend  and  Foulhei,  in  support  of  the  rale,  were  not 
heard. 

Parke,  B. — The  only  question  upon  which  we  have  now 
to  give  our  opinion,  and  which  was  reserved  by  the  learned 
judge  at  the  trial,  is,  whether,  upon  the  true  construction  of 
this  letter  of  allotment,  the  directors  of  the  Company  were 
empowered  to  apply  the  deposits  for  the  purposes  of  such 
preliminary  expenses  as  might  be  necessary  and  reasonable 
for  the  prosecution  of  the  undertaking.  We  are  all  of  opi- 
nion that  they  were  so  empowered,  and  consequently  this 
rale  must  be  made  absolute.  With  respect  to  the  sub- 
scribers' agreement,  which  the  plaintiff  executed,  it  was 
contended  by  his  learned  counsel  to  be  void,  inasmuch  as 
the  execution  of  it  was  obtained  by  fraud,  and  that,  upon 
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the  authoritjr  of  Wontner  v.  Shairp,  the  circumstances  were      ^^^^ 
such  as,  if  left  to  the  jury,  would  warrant  them  in  finding 
that  the  transaction  was  fraudulent,  and  therefore  that  the 
deed  ought  to  be  considered  out  of  the  case  altogether,  and 
that  the  whole  case  rested  upon  the  letter  of  allotment, 
which  did  not  give  the  power  contended  for.     It  appears 
that  at  the  trial  the  plaintiff's  counsel  did  not  ask  the 
learned  judge  to  put  the  question  of  fraud,  antecedent 
to  the  letter  of  allotment,  to  the  jury,  but  that  he  con- 
flented  to  leave  for  consideration  the  question  of  law  as  to 
the  true  construction  of  the  letter  of  allotment.     If  the 
pldbatiflTs  counsel  had  meant  to  insist  upon  the  invalidity 
of  the  letter  of  allotment,  as  well  as  of  the  deed,  on  the 
ground  of  fraud,  he  should  have  required  it  to  be  left  to  the 
jury;  but,  according  to  the  learned  judge's  note,  no  ob- 
jection was  raised  on  that  ground;  and  indeed,  if  it  had,  it 
seems  to  me  that  the  pl^ntiff  would  have  had  little  chance 
of  success.     In  Woniner  v.  Shairp^  there  were  matters  for 
the  consideration  of  the  jury,  such  as  to  justify  them  in 
finding  that  the  execution  of  the  subscribers'  deed  had  been 
obtidncd  by  firaud,  as  having  been  obtained  at  a  time  when 
sufficient  money  had  not  been  received,  by  the  payment  of 
an  adequate  number  of  deposits,  to  warrant  them  in  pro- 
ceeding with  the  undertaking.     But,  as  the  question  of 
fraud  was  for  the  jury,  and  as  no  point  was  made  upon 
that  part  of  the  case,  although  I  do  not  see  how  it  would 
have  been  of  any  assistance  to  the  plaintiff,  that  question 
must  be  dismissed  altogether  from  the  case,  and  it  remains 
to  be  considered  on  the  construction  of  the  letter  of  allot- 
ment alone.     That  letter  was  issued  upon  an  allotment  of 
shares  to  the  plaintiff,  which  was  contemporaneous  with 
allotments  of  the  remaining  shares  to  other  persons.     Now, 
it  appears  to  me  that  the  true  construction  to  be  put  upon 
the  terms  of  this  letter  of  allotment  is,  that  the  directors 
of  the  company  intend  to  say,  "We  shall  apply  the  money 
deposited  in  our  hands  in  the  manner  we  may  think  fit 
for  the  purposes  of  carrying  on  the  imdertaking,  and  of 


V, 

Harrison. 
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1848.  carrying  it  properly  into  effect,  and  in  discharge  of  those 
Jones  liabilities  which  we  may  incur  in  its  progress."  That  ap- 
pears to  me  to  be  the  true  meaning  of  the  document; 
the  words  of  which  are,  that  "the  directors  assume  the 
right  to  carry  out  their  intentions  by  the  adoption- of  all 
such  measures  as  they  may  deem  requisite  for  obtaining  the 
necessary  parliamentary  powers  to  form  a  company,  for  the 
construction  of  the  entire  railway,  or  any  part  of  it,  with 
such  branches,  extensions,  or  alterations  as  they  may  find 
expedient,  and  to  apply  the  'amount  paid  for  deposits  in 
discharge  of  any  liabilities  incurred  by  them  under  the  ge- 
neral powers  vested  in  them  for  the  prosecution  of  the  un- 
dertaking." The  expression  "general  powers"  means,  as 
I  take  it,  the  powers  already  vested  in  them,  and  which 
they  then  assume  for  the  purpose  of  carrying  the  under- 
taking into  effect,  and  it  does  not  mean  such  powers  as  may 
become  vested  in  the  directors  at  a  future  period.  This 
being  so,  they  are  empowered  to  apply  the  deposits  for  aU 
such  purposes :  as  for  advertisements,  surveys,  and  neces- 
sary plans  to  be  deposited  with  the  Board  of  Trade,  and  all 
other  necessary  and  reasonable  expenses  of  that  description. 
If  it  had  been  contended  that  the  expenses  had  been  un- 
reasonable, the  question  was  one  which  was  proper  to  be  left 
to  the  jury.  This  letter  of  allotment  contains  the  above 
provision,  which  was  not  in  that  in  the  case  of  Walstab  v. 
Spottiswoode  {a)y  and  for  this  reason  the  cases  are  distin- 
guishable. If  any  surplus  remained  after  the  payment  of 
such  expenses,  the  directors  would,  of  course,  be  bound  to 
refund  to  the  plaintiff  his  due  proportion ;  but,  if  all  the 
deposits  had  been  expended,  the  plaintiff  would  not  be  en- 
titled to  any  portion  of  his  deposit.  The  whole  question, 
as  I  have  before  said,  turns  upon  the  true  construction  of 
the  letter  of  allotment.  I  am  of  opinion  that,  according  to 
the  terms  of  that  instrument,  the  defendant  had  authority 
to  make  the  application  of  the  deposits  which  was  made. 

(a)  15  M.  &  W.  501. 
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Alderson,  B. — I  am  of  the  same  opinion.  It  appears  i848. 
to  me  that,  when  the  plaintiff  paid  his  money  by  way 
of  deposit,  it  was  upon  the  understanding  that  it  should  be 
laid  out  in  a  legitimate  manner ;  and  as  no  objection  was 
made  ss  to  the  manner  in  which  it  had  been  laid  out,  the 
plaintiff  has  no  right  to  succeed  in  this  action. 

EoLFE,  B. — I  am  of  the  same  opinion.  I  think  that  the 
words  **  general  powers"  mean  "  those  powers  which  arc  now 
vest^  in  us." 

Platt,  B.,  concurred. 

Bulc  absolute. 


Riley  t;.  Warden  and  Another.  Feb.  11. 

UEBT  for  work  and  labour,  for  money  paid,  and  on  an  j^  person  who 
account  stated.     The  defendants  pleaded,  secondly,  a  set-  t*kciacontrmct 

*  •'  ^  to  execute  a 

off  for  goods  sold  and  delivered,  for  money  lent,  money  paid,  certain  cutting 

money  had  and  received,  and  on  an  account  stated.  a  certain  sum' 

Replication  to  the  second  pica,  as  to  so  much  of  that  plea  JJa^pio^*^' 

as  relates  to  the  said  goods  therein  mentioned,  and  as  relates  ■©▼cralmcnun- 

^  .  der  him  to  aa- 

to  the  sum  of  16L  8«.,  parcel  &c.,  in  the  said  plea  men-  list  in  doing  the 
tioned,  being  the  said  price  and  value  of  the  said  goods,  and  toorkman  or^ 
also  as  relates  to  the  paid  causes  of  set-off  in  respect  of  the  ff^"'''^  ''*^*° 

^  the  true  mean- 

said  goods,  and  the  said  price  and  value  thereof,  that  the  ingofthei&2 

Will   4    c    %7 

said  sum  of  16/.  8*.,  parcel  &c.,  is  claimed  by  the  defend-  (the  Truck 
ants  to  be  due  and  payable  to  them  from  the  plaintiff,  for  he  docs  a  po? 
the  price  and  value  of  the  said  goods  in  the  said  plea  men-  tionofthework 
tioned,  before  the  commencement  of  this  suit  sold  and  de-      where  the 
livered  by  the  defendants  to  the  plaintiff,  as  in  the  said  ^  ciay^whic^ia 
plea  mentioned.     And  the  plsdntiff  further  says,  that,  before  ?^*!.^®''^^°*^ 
and  at  the  time  of  the  accruing  of  the  said  supposed  causes  whether  a  la. 
of  set-ofi^  in  the  said  plea  mentioned,  so  far  as  the  said  jq  the  rem^i 

of  such  earth  is 
a  person  "  em- 
ployed in  or  about  the  working  or  getting  of  clay/'  within  the  meaning  of  the  19th  section  of 
tbeact. 
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1848.  plea  relates  to  the  said  goods  and  the  md  sum  of  \6L  Ss., 
parcel  &c^  being  the  said  price  and  value  thereof,  and  before 
and  at  the  time  of  the  sale  and  delivery  hj  the  defend- 
ants to  the  plaintiff  of  the  siud  goods  in  the  siud  plea  men- 
tioned, as  therein  mentioned,  and  as  hereinafter  mentioned, 
for  the  price  and  value  of  which  the  said  sum  of  16L  Ss., 
parcel  &c.,  was  and  is  so  as  aforesaid  ckdmed  by  the  de- 
fendants to  be  due  to  them  from  the  plidntiff  as  aforesaid, 
to  wit,  on  &c,  and  from  thence  until,  to  wit,  &c,  the  pkdn- 
tiff  was  a  workman  and  labourer,  engaged  and  employed 
by  the  defendants  in  a  certain  occupation,  to  wit,  in  the  oc- 
cupation of  and  in  and  about  the  getting  of  clay,  within 
the  true  intent  and  meaning  of  a  certiun  act  of  Parliament 
made  and  passed  in  the  session  of  Parliament  holden  in  the 
first  and  second  years  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  intituled  "  An  Act  to  prohibit  the 
Payment  in  certain  Trades  of  Wages  in  Goods,  or  otherwise 
than  in  the  Current  Coin  of  the  Bealm/'  And  the  defend- 
ants, before  and  at  the  time  and  during  the  time  of  the 
smd  alleged  sale  and  delivery  of  the  said  goods  in  the 
said  plea  mentioned,  and  of  the  accruing  of  the  said  causes 
of  set-off  in  respect  of  the  said  sale  and  delivery,  to  wit, 
the  said  sum  of  162^  8s.,  parcel  &c.,  to  wit,  during  all  the 
time  aforesaid,  were  brickmakers  and  manufacturers  of 
bricks,  and  the  trade  of  brickmakers  and  manufactiurers  of 
bricks  carried  on,  exercbed,  and  followed,  and  still  do  carry 
on,  exercise,  and  follow,  within  the  meaning  of  the  sud 
statute ;  and  the  plaintiff  further  says,  that  heretofore  and 
after  tiie  passing  of  the  said  act  of  Parliament,  and  before 
and  at  and  during  the  time  of  the  said  sale  and  delivery 
of  the  said  goods  in  the  said  plea  mentioned,  the  price  and 
value  of  which,  to  wit,  the  said  sum  of  161  8i.,  parcel  &c, 
is  claimed  to  be  due  and  payable  by  the  pldntiff  to  the  de- 
fendants as  aforesaid,  and  during  all  the  time  aforcs^d,  to 
wit,  on  &c,  and  thence  until  and  upon,  to  wit,  &c,  he,  the 
plaintiff,  was  in  the  employ  of  the  defendants  as  a  work- 
man and  labourer,  in  the  said  occujuition  of  and  in  and 
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aboat  the  getting  of  day,  such  day  being  intended  to  be  ^  1B48. 
und  and  applied  by  the  defendants  for  the  purpose  of 
makiiig  and  preparing  therewith  of  bricks^  and  the  plain- 
tiff was  during  the  time  last  aforesidd  engaged  and  em- 
ployed by  tlie  defendants  in  the  sud  occupation  of  and  in 
and  aboat  the  getting  of  clay,  such  clay  being  intended  to 
be  used  and  applied  by  the  defendants  for  the  purpose 
aforesaid;  and  the  defendants,  during  the  time  last  aforesaid, 
employed  and  were  the  employers  of  the  plaintiff  in  the 
said  occapation  of  and  in  and  about  the  getting  of  day, 
such  day  bdng  intended  to  be  used  and  applied  by  the  de- 
fendants as  aforesaid.  And  the  plaintiff  further  says,  that 
this  action  was  brought  and  commenced  afler  the  passing  of 
the  said  act  of  Parliament,  and  was  so  brought  and  com- 
menoed  by  the  phdntiff,  as  such  workman  and  labourer  as 
aforesaid,  against  the  defendants,  his  employers  as  aforesaid, 
fin*  the  recovery  of  divers  siuns  of  money  due  to  the  plain- 
tiff as  such  workman  and  labourer  as  aforesaid,  as  the 
wages  of  his  labour  in  the  said  occupation  hereinbefore 
mentioned.  And  the  plaintiff  further  says,  that  the  scud 
goods  in  the  said  plea  mentioned,  for  the  price  and  value  of 
which  the  sdd  sum  of  162.  8i.,  parcel  &c.,  is  claimed  to  be 
due  and  payable  by  the  plaintiff  to  the  defendants,  and  for 
and  in  respect  of  which  price  and  value  the  defendants 
have  pleaded  the  said  set-off,  were  and  are  certain  goods 
which  the  defendants  sold  to  the  phuntiff,  and  delivered  and 
mpplied  to  him,  and  which  the  plaintiff  had  and  received, 
on  several  days  and  times  during  and  whilst  tiie  plaintiff 
was  in  the  employment  of  tiie  defendants  as  such  workman 
and  labourer,  and  engaged  and  employed  by  the  defendants 
as  such  workman  and  labourer,  in  the  said  occupation  of 
and  in  and  about  the  getting  of  clay  intended  to  be  used 
and  applied  as  aforesaid,  and  whilst  the  defendants  so  em- 
ployed and  were  the  employers  of  the  plaintiff  in  the  siud 
occapation  of  and  in  and  about  the  getting  of  day  in- 
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1848.        tended  to  be  used  and  applied  for  the  purposes  aforesaid  by 
RiLKY^       *^^  defendants,  to  wit,  on  &c.,  and  on  divers  other  days 
V.  and  times  between  that  day  and  the  said  &c,  and  before 

the  commencement  of  this  suit ;  and  the  plaintiff  says,  that 
the  said  goods  were  so  sold  to  the  plaintiff  as  aforesaid,  and 
delivered  and  supplied  to  the  plaintiff,  and  by  him  had  and 
received,  as  for  and  on  account  of  his  wages,  and  in  reward 
for  his  labour  as  such  workman  and  labourer  as  aforesaid, 
of  and  in  and  about  the  getting  of  clay,  as  aforesaid,  by 
him  done  and  performed  whilst  in  the  employ  of  the  defend- 
ants as  aforesaid,  and  not  otherwise,  contrary  to  the  form 
and  effect  of  the  said  statute  in  such  case  made  and  pro- 
vided    Verification. 

Rejoinder,  that  the  plaintiff  was  not,  at  the  time  of  the 
sale  and  delivery  by  the  defendants  to  the  plaintiff  of  the 
Sfud  goods  in  the  said  second  plea  mentioned,  or  of  any  of 
them,  or  of  any  part  thereof,  a  workman  or  labourer  en- 
gaged or  employed  by  the  defendants,  or  either  of  them,  in 
the  said  occupation  of,  in,  or  about  the  getting  of  day, 
modo  et  formal,  concluding  to  the  country;  upon  which 
rejoinder  issue  was  joined. 

At  the  trial  of  the  cause,  before  Coleridffe,  J.,  at  the  last 
Summer  Assizes  at  Gloucester,  it  appeared  that  the  plain- 
tiff had  done  the  work,  which  was  the  subject  of  the  action, 
as  a  sub-contractor  under  the  defendants,  who  had  contracted 
to  make  a  certain  portion  of  the  Oxford,  Worcester,  and 
Wolverhampton  Railway.  The  defendants  had  divided  the 
contract  they  had  taken  into  several  smaller  portions,  one 
of  which  the  plaintiff  had  taken  from  them,  at  a  certain 
sum  per  cubic  yard.  The  plaintiff  engaged  eight  or  nine 
men  to  work  with  him.  Tickets  for  goods  were  supplied 
by  the  defendants  to  the  plaintiff,  who  gave  them  to  his 
men  as  payment.  There  was  evidence  to  shew  that  the 
day  which  was  obtained  from  the  cuttings  was  applied  to 
the  purpose  of  making  bricks.     Coleridgey  J.,  told  the  jury. 
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Aat,  if  the  object  was  to  save  the  claj  for  the  purpose  of 
making  bricks,  he  was  of  opinion  that  that  part  of  the  case 
would  be  within  the  act ;  but  he  was  also  of  opinion,  that 
the  plaintiff  was  not  a  labourer  or  workman  within  the  act, 
which  he  thought  did  not  apply  as  between  contractor  and 
sub-contnictor,  and  that  the  mere  fact  of  the  plaintiff  join- 
ing in  the  work  did  not  make  any  difference.  He  there- 
fore directed  the  jury  to  find  a  verdict  for  the  defendants 
on  the  plea  of  set-off,  with  leave  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict  for  162^  8^. 

Accordingly,  in  Michaelmas  Term  last,  Greaves  having 
obtained  a  rule. 


18^8. 


RiLBT 
V. 

Wardkn. 


W.  JR.  Cooke  now  shewed  cause. — The  substantial  ques- 
tion is,  whether  the  defendants  are  entitled  to  the  benefit  of 
thdr  set-off,  or  whether  they  are  deprived  of  it  by  virtue 
of  this  act,  1  &  2  WilL  4,  c  37  (a).     Under  the  circum- 


(a)  Sect.  1,  after  reciting  that 
*  it  b  necessary  to  prohibit  pay- 
ment in  certain  trades,  of  wages 
in  goods,  or  otherwise  than  in  the 
current  coin  of  the  realm,''  enacts, 
^  that  in  all  contracts  hereafter  to 
be  made,  for  the  hiring  of  any 
artificer  in  any  of  the  trades  here- 
inafter enumerated,  or  for  the  per- 
formance by  any  artificer  of  any 
labour  in  any  of  the  said  trades, 
the  wages  of  snch  artificer  shall 
be  made  payable  in  the  current 
coin  of  this  realm  only,  and  not 
otherwise;  and  that,  if  in  any  such 
contract  the  whole  or  any  part  of 
sach  wages  shall  be  made  payable 
in  any  manner  other  than  in 
the  current  coin  aforesaid,  such 
contract  shall  be  and  is  here- 
by declared  illegal,  null,  and 
Toid.'* 

Sect.  3  enacts,  that  ^^  the  entire 
■mount  of  the  wages  earned  by  or 


payable  to  any  artificer  in  any  of 
the  trades  hereinafter  enumerat- 
ed, in  respect  of  any  labour  by 
him  done  in  any  such  trade,  shall 
be  actually  paid  to  such  artificer 
in  the  current  coin  of  this  realm, 
and  not  otherwise;  and  every 
payment,  made  to  any  such  arti- 
ficer  by  his  employer,  of  or  in  re- 
spect of  any  such  wages,  by  the 
delivering  to  him  of  goods,  or 
otherwise  than  in  the  current  coin 
aforesaid,  except  as  hereinafter 
mentioned,  shall  be  and  is  here- 
by declared  illegal,  null,  and 
void." 

By  sect.  4,  artificers  may  re- 
cover wages  if  not  paid  in  the 
current  coin. 

Sect.  5  enacts,  that,  *^  in  any 
action,  suit,  or  other  proceeding 
to  be  hereafter  brought  or  com- 
menced by  any  such  artificer  as 
aforesaid,  against  his  employer  for 
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stances  of  the  present  case,  the  pliuntiff  Is  clearly  not  a 
workman  or  labourer  within  the  true  meaning  of  that  act 


the  recoyery  of  any  sam  of  money 
due  to  any  such  artificer  as  the 
wages  of  his  labour,  in  any  of  the 
trades  hereinafter  enumerated, 
the  defendantshall  not  be  allowed 
to  make  any  set-off,  nor  to  claim 
any  redaction  of  the  plaintiff's  de- 
mand by  reason  or  in  respect  of 
any  goods,  wares,  or  merchandise 
had  or  received  by  the  plaintiff 
as  or  on  account  of  his  wages  or 
in  reward  for  his  labour,  or  by 
reason  or  in  respect  of  any  goods, 
wares,  or  merchandise,  sold,  de- 
livered, or  supplied  to  such  arti- 
ficer, at  any  shop  or  warehouse 
kept  by  or  belonging  to  such  em- 
ployer, or  in  the  profits  of  which 
such  employer  shall  have  any 
share  or  interest." 

Sect.  19  enacts,  <*  that  nothing 
herein  contained  shall  extend  to 
any  artificer,  workman,  or  la- 
bourer, or  any  person  engaged  or 
employed  in  any  manufiicture, 
trade,  or  occupation,  excepting 
only  artificers,  workmen,  la- 
bourers, and  other  persons  em- 
ployed in  the  several  manufac- 
tures, trades,  and  occupations 
following ;  (that  is  to  say),  in  or 
about  the  working,  casting,  con- 
verting, or  manufacturing  of  iron 
or  steel,  or  any  parts,  branches, 
or  processes  thereof;  or  in  or 
about  the  working  or  cutting  of 
any  mines  of  coal,  ironstone, 
limestone,  salt  rock ;  or  in  or 
about  the  working  or  getting  of 
stone,  slate,  or  clay,''  &c. 

Sect.  26  enacts,  that,  '^  in  the 
meaning  and  for  the  purposes  of 


this  act,  all  workmen,  labourers, 
and  other  persons  in  any  manner 
engaged  in  the  performance  of  any 
work,  employment,  or  operation, 
of  what  nature  soever,  in  or  about 
the  several  trades  and  occupations 
aforesaid,  shall  be  and  be  deemed 
'  artificers ;'  and  that,  within  the 
meaning  and  puqioses  aforesaid, 
all  masters,  bailifis,  foremen, 
managers,  clerks,  and  other  per- 
sons engaged  m  the  hiring,  em- 
ployment, or  superintendence  of 
the  labour  of  any  such  artificers, 
shall  be  deemed  to  be  *  employ- 
ers ;'  and  that,  within  the  mean- 
ing and  for  the  purposes  of  this 
act,  any  money  or  other  thing  had 
or  contracted  to  be  pud,  deliver- 
ed, or  given  as  a  recompense, 
reward,  or  remuneration  for  any 
labour  done  or  to  be  done, 
whether  within  a  certain  time  or 
to  a  certain  amount,  or  for  a  time 
or  an  amount  uncertidn,  shall 
be  deemed  and  taken  to  be  the 
*  wages '  of  such  labour ;  and  that, 
within  the  meaning  and  for  the 
purposes  aforesaid,  any  agree- 
ment, understanding,  device,  con- 
trivance, collusion,  or  arrange- 
ment whatsoever,  on  the  subject 
of  wages,  whether  written  or  oral, 
whether  direct  or  indirect,  to 
which  the  employer  and  artificer 
are  parties  or  are  assenting,  or  by 
which  they  are  mutually  bound 
to  each  other,  or  whereby  either 
of  them  shall  have  endeavoured 
to  impose  an  obligation  on  the 
other  of  them,  shall  be  and  be 
deemed  a  *  contract.' " 
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The  mere  fact  of  his  joining  in  the  work  does  not  bring        jg^g^ 
him  within  it.    (He  was  then  stopped  by  the  Court) 

Greantz  and  Keating^  in  support  of  the  rule. — This  act  is 
couched  in  very  comprehensive  language^  and  is  in  its  na- 
ture remediaL  It  is  therefore  right  that  it  should  receive 
a  liberal  construction.  The  replication  is  framed  under 
the  5th  section.  The  question  is,  whether  the  plaintiff  is 
a  workman  or  labourer  within  the  true  meaning  of  the  act. 
Now  the  language  of  the  25th  section  is  as  large  and  com- 
prehensive as  possible ;  the  words  are,  '^  all  workmen,  la- 
bourers, and  other  persons  in  any  manner  engaged  in  the 
performaiice  of  any  work,  employment  or  operation,  of  what 
nature  soever,  in  or  about  the  several  trades  and  occupations 
afoieaaid,  shall  be,  and  be  deemed  ^artificers.' "  Any  work- 
man engaged  in  any  work  named  in  the  act  is  within  its 
provisions,  and  the  plaintiff  is  not  to  be  deprived  of  the 
benefit  of  it,  because  he  has  employed  other  labourers  to 
join  him,  and  assist  him  in  doing  tiie  work.  The  only 
case  which  has  much  bearing  upon  this  subject  is  that  of 
Lowther  v.  Lord  Radnor  {a),  which  arose  under  the  statute 
20  Geo.  2,  c.  19,  by  which  magistrates  had  jurisdiction  to 
determine  differences  between  masters  and  servants  in  hus- 
bandry, artificers,  &c.,  "and  other  labourers"  employed  for 
any  certain  time,  or  in  any  other  manner  respecting  wages 
within  certfdn  sums.  It  was  there  said  by  Dampier  in  argu- 
ment, that  "  It  is  not  inconsistent  vnth  the  condition  of  a 
labourer  that  he  should  contract  to  do  the  work  by  the 
inece,  or  great,  and  therefore  should  employ  another 
labourer  under  him;  many  important  operations  in  hus- 
bandry are  performed  in  this  manner;"  and  Lord  Ellen'- 
horoughy  in  delivering  the  judgment  of  the  Court,  says, 
^  This  complaint  must  be  taken  to  be  true  in  the  terms  of 

(a)  8  East,  113. 

VOU  n.  P  EXCH. 
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1848.^  it,  no  evidence  appearing  to  have  been  laid  before  the 
magistrates  to  contradict  or  vary  it,  and  they  have  ad- 
judged the  same  to  be  true.  By  this  it  appears  that  Sop 
was  a  labourer,  for  he  is  described  as  J.  Sop,  of  Shrewton, 
labourer,  and  that  his  demand  was  for  wages  due  to  him, 
for  work  and  labour  done  by  himself  and  another  person, 
T.  Franklin,  by  which  it  must  be  understood  that  Sop  was 
employed  to  do  the  work,  either  by  the  day,  or  the  piece, 
and  that  Franklin  assisted  Sop  in  the  work,  under  the 
retainer  of  Sop,  and  not  of  Mr.  Lowther;  a  common 
practice  with  labourers  as  well  in  husbandry  as  in  other 
business."  The  principle  seems  to  be  this ; — ^if  the  person 
fills  a  situation  mentioned  in  the  act,  he  comes  within  the 
terms  of  it,  and  his  position  in  that  respect  is  not  altered  by 
the  fact  of  his  employing  others  to  work  with  him.  The 
judgment  of  the  Court,  in  the  preceding  case>  proceeds 
thus: — *'  The  act  now  under  our  consideration  appears  to 
have  had  for  its  object  the  affording  to  certain  servants  and 
workmen,  and  to  labourers  in  general,  a  speedy,  easy,  and 
cheap  mode  of  recovering  their  wages  when  they  amount 

to  a  small  sum These  benefits  are,  by  the  words 

of  the  act,  extended  to  servants  in  husbandry,  to  workmen 
in  different  branches  of  trade,  and  to  other  labourers  em- 
ployed for  any  certain  time,  or  in  any  other  manner.  The 
latter  words  are  as  general  as  may  be."  The  words  of  the 
Stat.  5  Eliz.  c.  4,  s.  13,  "  that  every  artificer  and  la- 
bourer that  shall  be  lawfully  retained  in  and  for  the  build- 
ing or  repairing  of  any  church,  &c,  or  of  every  other  piece 
of  work  taken  in  great,  in  task  or  in  gross,  or  that  shall 
hereafter  take  upon  him  to  make  or  finish  any  such  thing 
or  work,"  &c.,  shew  that  the  legislature,  at  the  time  of 
the  passing  of  that  statute,  contemplated  the  taking  con- 
tracts in  gross  by  labourers  and  artificers.  The  20  Geo.  2, 
c.  19,  has  similar  words.     Lancaster  v.  Greaves  {a)  was 

(a)  9  B.  &  C.  628. 
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a  decision  under  the  stat.  4  Geo.  4,  c.  34^  s.  3,  which  re-         1848. 
quires  the  relation  of  master  and  servant  to  exist,  in  order 
to  bring  a  case  within  it.     [Alderson,  B. — ^Would  not  the 
plaintiff  have  equally  performed  his  contract  if  he  had  not 
worked  himself?  Pie  did  not  enter  into  an  engagement 
to  do  the  work  personalfy.    He  even  receives  a  profit  by 
the  labour  of  others.     The  6th  section,  by  which  the  set- 
off is  prohibited,  is  remarkably  worded.     It  enacts  that, 
in  an  action  brought  for  wages,  no  set-off  shall  be  allowed 
for  goods  had  and  received   ^^by  the  plaintiff,  as  or  on 
account  of  his  wagesy  or  in  reward  for  kU  labour."     How 
can  it   be  said  in  this  case,  that  the  goods  received  were 
in  payment  for  his  (the  plaintiff's)  wages  or  labour?]    If 
the  plaintiff  does  any  part  of  the  work  as  a  labourer,  he 
eomea  within  the  meaning  of  the  act.     \Platty  B. — Take 
tbe  case  of  a  man  who  employs  a  thousand  others  under 
lam^  but  puts  the  finishing  stroke  to  the  work  himself^ 
could  it  be  said  that  he  is  a  workman  or  labourer  within 
the  act  ?]  The  plaintiff  has  acted  as  a  labourer  in  expend- 
ing the  labour  of  his  own  hands  in  the  work,  and  although 
he  has  been  joined  by  others  in  carrying  it  on^  that  fact 
IS  not  sufficient  to  deprive  him  of  the  protection  of  the 
statute. 

Parke,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  There  are  two  questions  in  the  present  case. 
The  first  is,  whether  the  plaintiff  is  a  workman  or  labourer 
within  the  true  meaning  of  this  act  of  Parliament ;  and 
secondly,  if  he  is,  whether  he  was  engaged  in  the  occupa- 
tion of  the  getting  of  day,  as  mentioned  in  the  19th  section. 
The  principal  question,  and  that  upon  which  it  will  be 
soffident  for  us  to  express  our  opinion,  is  the  first.  The 
19th  section  enacts,  that  *' nothing  herein  contained  shall 
extend  to  any  artificer,  workman^  or  laboiurer,  or  other 
person  engaged  or  employed  in  any  manufacture^  trade,  or 
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1848.  occupation^  excepting  only  artificers,  workmen,  labourers, 
and  other  persons  employed  in  the  several  manufactures, 
trades,  and  occupations  following" — and  then  certain  trades, 
&C.  are  enumerated ;  and  if  the  plaintiff  comes  within  the 
meaning  of  this  section,  the  defendant  is  deprived  of  his 
right  of  set-off  by  the  5th  section,  which  has  been  referred 
to  by  my  Brother  AldersoUf  the  words  of  which  are,  **  in 
respect  of  any  goods,  wares,  or  merchandise,  had  or  re- 
ceived by  the  plaintiff,  as  or  on  account  of  his  woffes,  or  in 
reward  for  his  labour,"  &c.  Now  it  appears  to  me  that, 
upon  the  true  construction  of  this  act,  it  is  to  be  taken  as 
applicable  to  those  persons  only  who  strictly  contract  as 
labourers,  that  is,  to  such  as  enter  into  a  contract  to  employ 
their  personal  services,  and  to  receive  payment  for  that 
service  in  wages.  Is  then  the  plaintiff  here  a  person  in 
that  condition — a  person  who  has  contracted  to  do  a 
work  personally i  and  to  receive  payment  in  wages  ?  I  do 
not  think  that  he  is,  according  to  this  contract,  bound 
in  the  least  degree  to  do  the  work  personally.  The 
reward  which  he  is  to  receive  is  not  to  be  paid  for  his 
personal  labour,  but  it  is  the  contract  price  £rom  which 
he  may  derive  a  profit,  by  the  assistance  and  labour  of 
others.  It  seems  to  me  that  this  act  was  intended  to  be 
applied  to  those  who  engage  to  do  a  work  by  their  own 
personal  labour,  and  that  the  object  of  it  is  to  protect  such 
men  as  earn  their  bread  by  the  sweat  of  their  brow,  and 
who  are,  for  the  most  part,  an  unprovided  class,  and  that 
it  was  not  intended  to  have  any  application  whatever  to 
persons  who  take  work  upon  a  great  scale.  I  take  it  to  be 
dear,  that,  if  the  plaintiff  had  undertaken  to  do  a  work  for 
£100,000,  he  would  not  have  been  within  the  act,  although 
he  might  have  done  some  portion  of  it  himself.  It  is 
difficult  to  draw  the  line  between  such  a  case  as  that 
and  the  present.  In  the  case  of  Lowther  v.  Lord  Radnor , 
which  was  cited  in  the  argument,  the  decision  of  the  Court 
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proceeded  on  the  facts  laid  before  the  justice,  and  the  facts  1848. 
there  stated  in  the  information  did  shew  the  relation  of  master 
and  servant ;  and  the  only  question  raised  was,  whether  a 
labourer  employed  in  digging  a  well  was  within  the  de^rip- 
tion  of  persons  made  subject  to  the  provisions  of  the  statute. 
With  respect  to  the  other  question,  as  to  the  getting  of 
day,  it  is  not  necessary  to  say  whether  or  not  the  case  falls 
within  the  statute.  I  entertain  great  doubt  upon  that 
point. 

Alderson,  B. — I  am  of  the  same  opinion.  The  only 
question  is,  whether  the  defendants  are  to  be  deprived  of 
their  set-off  by  virtue  of  this  statute.  The  facts  of  the  case 
are  few.  The  plaintiff  has  entered  into  a  contract  with  the 
defendants  to  do  a  certain  work  at  a  certain  sum  of  money 
per  cubic  yard.  He  works  in  company  with  others,  whom 
lie  engages  for  certain  wages.  The  defendants  have  in  part 
paid  the  plaintiff  in  articles  of  food,  &c,  which  the  plaintiff 
has  paid  to  his  own  workmen  as  money.  The  plaintiff 
cannot^  as  it  appears  to  me,  say  that  he  has  violated  the 
act.  As  far  as  regards  himself,  it  is  to  be  taken  as  a  pay- 
ment in  money. 

KoLFE,  B. — I  am  of  the  same  opinion.  It  appears  to 
me  to  be  dear,  upon  looking  at  this  act  of  Parliament,  that 
it  applies  only  to  those  persons  who  are  to  receive  wages  as 
the  price  of  their  labour,  and  that  the  term  **  wages"  is  to  be 
understood  in  its  popular  sense,  and  does  not  include  wages 
iriiich  are  the  price  of  a  contract.  The  plaintiff  here  em- 
ployed several  persons  under  him,  and  in  that  respect  dif- 
fers firom  what  is  popularly  imderstood  by  a  labourer.  This 
act  was  intended  to  protect  persons  who  earn  their  bread 
by  their  daily  labour  from  receiving  goods  as  a  payment 
for  their  wages  instead  of  money.  It  would  be  difficult  to 
know  where  to  draw  the  line,  if  we  were  to  hold  that  the 
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1848.  pluntdff  falls  within  the  meaning  of  the  act;  for  it  would 
RtLBT  ^  difiScult  to  say  that  it  did  not  apply  in  a  case  where  a 
Waxdsn.  P*f*y  ^^  undertaken  a  contract  to  complete  twenty  miles 
of  Ailway.  The  19th  aectaon  seems  to  me  to  have  re- 
ference to  workmen  and  labourers  who  earn  wages  by  thdr 
own  personal  labour,  and  not  to  those  who,  although 
they  join  in  the  work,  derive  a  profit  fiom  the  exertions 
of  others. 

Platt,  B. — I  am  of  the  same  opinion,  and  lagree  that  the 
Ofunion  of  the  learned  judge  at  the  trial  was  correct  I  do 
not  see  the  limit  to  which  the  doctrine,  for  which  the  plaiit- 
taff  contenda,  might  not  be  carried.  It  cannot  be  aiud  that 
every  person  who  puts  the  finishing  stroke  to  a  work,  as, 
for  instance,  a  master  mason  engaged  to  build  a  house,  is 
within  this  act.  I  think,  therefore,  that  the  rule  ought  to 
be  discharged. 

Bule  discharged. 
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1848. 

Earle  V.  Oliver.  Feb.  7. 

Assumpsit. — The  first  count  of  the  declaration  stated.  Assumpsit, 
that,  before  the  issuing  of  the  fiat  in  bankruptcy  therein-  set  forth  a*  °° 
after  mentioned,  to  wit,  on  &c.,  the  plaintiff,  at  the  special  ^g'iS'^in 
instance  and  request  of  the  defendant,  made  and  entered  into  consideration 

,  ,  ,  ,  that  a  bankinc^ 

and  duly  signed,  according  to  the  statute  in  such  case  made  copartnership 
and  provided,  a  certain  contract  of  guarantee  in  writing,  TdvancesVthe 
to  and  with  a  certain  banking  copartnership,  called  the  ^'f^^.^i'*^*  ^**® 
Ashton,  Staly bridge,  Hyde,  and  Glossop  Bank,  being  a  took  to  gnaran. 
copartnership   of  persons  then  and  firom  thence  hitherto  nership  the'doe 
and  still  carrying  on  the  trade  and  business  of  bankers  in  JIJ J^advMced 
England,  by  and  under  the  name  and  description  aforesaid,  5?o^^*^*^^°* 
under  and  by  virtue  of  and  according  to  the  statute  made  ment,  that  the 
and  passed  in  the  7th  year  of  the  reign  of  King  George  the  mlde  adyan^ 
Fourth,  for,  amongst  other  things,  the  better  regulating  of  Jj^t^^^ho  rfter- 
oopartnerships  of  certain  bankers  in  England,  by  which  wards  became 
said  contract  of  guarantee  the  plaintiff,  in  consideration  that,  at  the 

time  of  his 
bankraptcy, 
there  was  doe  to  the  company,  for  such  advances  a  sum  exceeding  ;^50 ;  that,  after  the  issuing 
of  the  fiat,  the  defendant,  in  consideration  of  the  premises,  promised  the  plaintiff  that  if,  by 
Tirtoe  of  the  gnarantee,  the  plaintiff  should  be  called  upon  to  pay  the  copartnership  the  said 
fan  of  j^50,  the  defendant  would  repay  the  same  to  the  plaintiff  when  it  should  be  in  his 
power,  notwithstanding  he  should  previously  obtain  his  certificate,  and  also  interest  on  the  said 
ram ;  and  that  the  plaintiff,  being  called  upon  under  the  gaarantee,  paid  to  the  copartnership 
£250,  of  which  the  defendant  had  notice.  Breach,  nonpayment.  On  general  demurrer, — 
Held,  no  objection  to  the  promise  that  it  was  made  before  certificate.  Also,  that  the  mere 
lialnlity  to  repay  the  plaintiff  was  an  equally  good  consideration  to  support  the  promise  as  an 
existing  debt.  Also,  that  the  conditional  promise  to  pay  when  the  defendant  was  able  was 
good,  aa  supported  by  the  original  consideration.  Also,  that  the  promise  to  pay  interest 
was  supported  by  the  same  consideration  as  the  original  promise. 

To  a  count  for  money  paid,  the  defendant  pleaded  his  bankruptcy  and  certificate,  and  that 
the  monej  was  paid  after  the  fiat  on  account  of  a  debt  due  from  the  defendant  to  a  banking 
company,  and  for  which  the  plaintiff  was  liable.  Replication,  that  the  liability  arose  from  the 
pbtntifTs,  before  the  fiat,  signing  a  guarantee  for  the  defendant  at  his  request,  whereby,  in  con- 
sideration of  the  company  making  advances  to  the  defendant  on  account,  the  plaintiff  guaranteed 
the  sum  advanced,  so  that  his  liability  did  not  exceed  ;^250 ;  and  that,  in  the  event  of  the  de- 
fendant's bankruptcy,  and  the  debt  to  the  banking  company  exceeding  ;^50,  the  company 
might  elect  which  part  of  the  account  might  be  secured  by  the  guarantee,  and  might  prove  the 
whole  of  the  money  doe  on  any  securitiea  against  the  defendant's  estate,  and  apply  all  the  divi- 
dends in  consideration  of  the  debt  beyond  the  jC^250,  and  that  the  plaintiff  should  oi^y  be  enti- 
ded  to  the  benefit  of  any  proof  or  dividend  after  the  company  should  have  received  the  full 
amount  owing  to  them,  and  that  the  company  might  recover  the  full  amount  guaranteed  from 
the  plaintiff;  that  large  advances  were  made  by  the  banking  company,  and  that  they  proved 
tiw  whole  lama  due  to  them,  and  forced  the  plaintiff  to  pay  the  £2bQ  for  which  he  was  security 
to  the  bankers  for  the  bankrupt.  On  demurrer  to  the  replication, — Held,  that  the  plaintiff's 
dsht  waa  barred  by  the  52nd  and  12l8t  lectiona  of  the  Bankrupt  Act  6  Geo.  4,  c.  16. 
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1848.  that  the  said  copartnership  would  make  advances  to  the 
defendant  in  current  account  with  the  said  copartnership, 
did  undertake  and  agree  to  guarantee  to  the  said  copart- 
nership for  the  time  being,  of  whomsoever  the  same  might 
from  time  to  time  consist,  the  due  and  punctual  payment, 
when  required,  of  all  such  sums  of  money  as  might  have 
been  or  might  be  from  time  to  time  advanced  or  paid  by 
or  from  the  sjud  copartnership,  or  which  the  same  copart- 
nership might  have  already  paid  or  become  liable  to  pay, 
or  might  thereafter  pay  or  become  liable  to  pay  to,  for,  or 
on  account  of  the  defendant  or  his  order,  or  for  or  on  ac- 
count of  any  dealings  or  transactions  with  or  through  any 
of  the  banks  of  the  said  copartnership,  by  reason  of  his 
being  the  drawer,  indorser,  acceptor,  or  negotiator,  of  any 
bill  or  bills,  note  or  notes,  or  other  negotiable  securities, 
or  on  any  other  account  whatsoever,  with  interest^  com- 
mission, and  other  banking  charges  upon  such  sums,  and 
that  without  regard  to  any  change  or  alteration  in  the  pro- 
prietary of  or  partners  in  the  said  copartnership,  but  so  as 
the  liability  of  the  plaintiff  should  not,  in  any  event,  exceed 
at  any  one  time  the  sum  of  £250 ;  and  for  the  consideration 
aforesaid,  the  plaintiff,  at  the  request  of  the  defendant, 
thereby  further  agreed  to  and  with  the  said  copartnership 
as  follows,  (that  is  to  say,)  that  the  said  guarantee  or  en- 
gagement should  be  considered  as  a  continuing  guarantee, 
and  should  not  be  withdrawn,  but  should  continue  in  full 
force  until  three  months  after  notice  to  the  manager  of  the 
said  copartnership,  in  Ashton-under-Lyne,  in  writing  un- 
der the  hand  of  the  plaintiff,  of  his,  the  plaintiff's,  intention 
to  discontinue  or  determine  the  same;  and  also  in  the  event 
of  the  bankruptcy  or  insolvency  of  the  defendant,  and  of 
there  then  being  or  thereafter  becoming  due  or  payable 
from  or  by  him  to  the  said  copartnership,  as  then  consti- 
tuted, a  larger  sum  than  the  said  sum  of  £250,  by  reason 
of  or  upon  any  of  the  matters  or  accounts  aforesaid,  then 
the  said  copartnership  might  elect  and  choose  what  items 
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in  the  account  between  the  s^d  copartnership  and  the  de-      ^  1848. 
fendant  should  be  confiidered  as  secured  by  the  said  gua- 
rantee of  the  plaintiff,  and  niight  prove  the  whole  or  any 
parts  or  part  of  the  monies  which  should  be  then  due  or 
owing  to  them,  or  any  bills,  notes,  or  other  securities,  which 
they  might  then  or  thereafter  hold  against  or  upon  the  es- 
tate of  the  defendant,  and  against  or  upon  the  estate  of  any 
other  person  or  persons  who  might  be  liable  thereto  or 
thereupon,  or  to  or  upon  any  of  them,  and  might  apply, 
iaike,  and  retain  the  whole  of  the  dividends  or  dividend  to 
be  received  upon  any  such  proofs  or  proof,  in  part  or  full 
Mtisfaction,  as  the  case  might  be,  of  the  amount  which 
dxmld  be  due  or  owing  to  the  said  copartnership  as  then 
eooBtituted,  over  and  beyond  the  said  sum  of  £250  thereby 
pannteed ;  and  that  the  plaintiff  should  only  be  entitled 
to  the  benefit  of  any  proof  or  proofs,  dividend  or  dividends, 
to  be  made  as  aforesaid,  afler  the  said  copartnership  should 
thereby  or  therewith,  and  by  or  with  the  money  to  be  rc- 
oorered  upon  that  guarantee,  have  received  the  full  amount 
which  should  be  due  and  owing  to  them  by  the  defendant 
as  aforesaid ;  and  also  that  the  said  copartnership  might 
recover  against  the  plaintiff  to  the  full  extent  or  amount 
of  that  guarantee  or  engagement,  notwithstanding  any  such 
proof  or  proofs  as  aforesaid,  and  notwithstanding  they  might 
hold  or  be  entitled  to  the  benefit  of  any  other  guarantee  or 
guarantees,  or  security  or  securities,  for  the  payment  of  any 
sum  or  sums  of  money  which  were  or  might  become  due 
or  payable  to  them  from  the  defendant.     And  the  contract 
of  guarantee  being  so  made  and  entered  into  by  the  plain- 
tiff, to  wit,  on  &c.,  the  plaintiff  from  thence  until  the 
iasoing  of  the  fiat  in  bankruptcy  thereinafler  mentioned, 
at  the  request  of  the  defendant,  forbore  to  withdraw  the 
said  guarantee,  and  suffered  and  permitted  the  same  to 
continue,  and  the  same  did  continue  during  all  that  time 
in  full  force ;  and  that,  afier  the  making  of  the  said  contract 
of  guarantee,  and  before  the  bankruptcy  of  the  defendant. 
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as  thereinafter  mentioned^  to  wit,  on  &c.,  and  on  divers 
other  days  and  times  between  that  day  and  the  said  bank- 
ruptcy, the  said  copartnership  made  divers  advances  to  the 
defendant  in  current  account  with  him,  the  defendant,  to  a 
large  amount,  to  wit,  the  amount  of  £5000 ;  that  after- 
wards, and  after  the  making  of  the  said  advances  to  the 
defendant  by  the  said  copartnership,  to  wit,  on  &c.,  the 
defendant,  then  being  a  trader  within  and  subject  to  the 
statutes  then  in  force  concerning  bankrupts,  to  wit,  a  paper 
manufacturer,  became  and  was  a  bankrupt  within  the  true 
intent  and  meaning  of  the  said  statutes,  and  thereupon 
afterwards,  to  wit,  on  &c.,  a  fiat  in  bankruptcy  was  duly 
and  in  due  form  of  law  issued  against  the  defendant,  under 
and  by  virtue  of  which  said  fiat  the  defendant  afterwards, 
to  wit,  on  &c«,  was  duly  and  in  due  form  of  law  adjudged 
and  declared  to  be  a  bankrupt  accordingly;  that  at  the 
time  of  the  bankruptcy  of  the  defendant,  and  of  the 
issuing  of  the  fiat  against  him,  to  wit,  on  &c.,  there  had 
become  and  then  was  due  and  payable  from  and  by  the 
defendant  to  the  said  copartnership  as  then  constituted, 
for  and  by  reason  and  in  respect  of  the  said  advances, 
and  the  said  other  matters  and  accounts  aforesaid  in  the 
sud  contract  of  guarantee  mentioned,  a  large  sum  of 
money,  exceeding  the  said  sum  of  £250,  to  wit,  the  sum  of 
£5000,  whereof  the  defendant  then,  and  at  the  time  of  the 
making  of  the  contract  and  promise  of  the  defendant  there- 
inafter mentioned,  had  notice.  And  the  said  sum  of  money 
being  and  continuing  due  and  payable  from  the  defendant 
to  the  said  copartnership  afler  the  issuing  of  the  said  fiat,  to 
wit,  on  &C.,  the  defendant,  by  a  certain  contract  then  made 
in  writing,  and  signed  by  him  according  to  the  statute  in 
such  cases  made  and  provided,  in  consideration  of  the  pre- 
mises, promised  the  plaintiff^  that  if  the  plaintifi^,  npon  and 
by  virtue  of  the  said  contract  of  guarantee,  and  according 
to  the  terms  thereof,  should  be  called  upon  and  forced  and 
obliged  by  the  said  copartnership  to  pay  to  them,  and  should 
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md  did  pay  to  them,  the  said  sum  of  £250,  he,  the  defend*      ^^^^ 
iDt,  would  repay  the  same  to  the  plaintiff,  when  it  should 
be  in  his  power  so  to  do,  notwithstanding  he,  the  defendant, 
should  previously  have  obt^ned  his  certificate  under  the 
8ud    bankruptcy;    and  also  that  the    defendant    would 
pay  on  request  to  the  plaintiff  interest  upon  the  said  sum 
of  £250,  or  so  much  thereof  as  should  from  time  to  time 
remain  and  continue  unrepaid  to  the  plaintiff  for  and  during 
nch  tune  afler  the  payment  thereof  by  the  plaintiff  to  the 
aud  copartnership,  as  the  same  or  any  part  thereof  should 
80  remain  and  continue  unrepaid  to  the  plaintiff.     And  the 
plaintiff  fiirther  says,  that  the  said  sum  of  money  being  and 
eontinuiiig  due  and  payable  from  the  defendant  to  the  said 
eopartnership  afler  the  issuing  of  the  said  fiat,  to  wit,  on 
fcc^  the  said  copartnership,  in  pursuance  of  the  said  con- 
tnet  of  guarantee,  and  upon  the  terms  thereof,  proved  the 
vMe  of  the  said  sum  of  money  so  then  due  and  payable  to 
tlwm  fironi  the  defendant  as  aforesaid,  against  the  estate  of 
the  defendant,  and  afterwards,  and  before  the  payment  by 
the  plaintiff  as  hereinafter  mentioned,  to  wit,  on  &c,  the 
whole  estate  of  the  defendant  was  divided  under  the  said 
bankruptcy,  and  upon  that  division,  the  said  copartnership, 
m  pursuance  of  the  said  contract  of  guarantee,  and  upon  the 
t^ms  thereof  received  the  whole  of  the  dividends  of  the 
said  estate  upon  the  said  proof  so  made  by  them  as  afore- 
aud,  and  applied,  took,  and  retained  the  same  towards  pay- 
ment and  satisfaction  of  the  said  sum  of  money  so  due  and 
payable  to  them   from  the   defendant  as   aforesaid;   and 
that,  afler  such  application  and  retention  of  the  said  divi- 
dends by  the  said  copartnership,  in  reduction  of  the  said  sum 
80  due  and  owing  to  the  »ud  copartnership,  and  by  them 
proved  against  the  estate  of  the  defendant  as  aforesaid,  and 
afler  recovery  by  the  said  copartnership  of  so  much  of  the 
oune  sum  as  could  be  recovered  upon  or  from  the  estate  of 
aoy  other  person  liable  thereto,  or  upon  or  from  any  other 
guarantee  or  security,  or  any  otherwise,  there  remained  of 
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1848.  the  said  sum  a  certain  balance  or  residue  over  and  above  the 
amount  of  the  said  dividends  and  other  monies  so  recovered 
and  applied  as  aforesaid^  and  which  the  same  were  insuffi- 
cient to  satisfy^  and  did  not  satisfy,  greatly  exceeding  the 
said  sum  of  £250,  to  wit,  the  sum  of  £1000;  and  thereupon 
afterwards,  and  afler  the  making  of  the  smd  contract  in 
writing  of  the  defendant,  to  wit,  on  &c,  the  said  balance  or 
residue  of  the  said  sum  of  money  so  being  and  remaining 
wholly  due  and  unsatisfied  to  the  s^d  copartnership,  the 
said  copartnership,  being  then  lawfully  entitled  so  to  do, 
did,  upon  and  by  virtue  of  the  said  contract  of  guarantee, 
and  according  to  the  terms  thereof,  call  upon,  and  force  and 
oblige  the  plaintiff  to  pay,  and  the  plaintiff  did  accordingly 
pay  to  the  said  copartnership  the  said  sum  of  £250,  where- 
of the  defendant  then  had  notice :  that,  although  afterwards 
and  afler  the  said  payment  by  the  plaintiff,  to  wit,  on  &c, 
the  defendant,  in  part  of  the  performance  of  his  said  con- 
tract and  promise  in  that  behalf,  repaid  to  the  plaintiff  a 
certain  part,  to  wit,  the  sum  of  £50,  of  the  said  sum  of 
£250  so  paid  by  the  plaintiff  to  the  said  copartnership  as 
aforesaid,  and  although  aftenvards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.,  it  was,  and  from 
thence  hitherto  has  been  and  still  is  in  the  power  of  the 
defendant  to  repay,  and  the  defendant  was  then  and  oflen 
times  afterwards  requested  by  the  plaintiff  to  repay,  and 
ought  then  to  have  repaid  to  him,  the  said  plaintiff,  the  re- 
sidue of  the  said  sum  of  £250,  to  wit,  the  sum  of  £200,  ac- 
cording to  his  contract  and  promise  in  that  behalf,  yet  the 
said  defendant,  not  regarding  his  said  contract  and  promise, 
has  not  as  yet  repaid  to  the  said  plaintiff  the  said  residue  or 
any  part  thereof,  &c — The  declaration  then  alleged  that 
62L  4s,  was  due  for  interest  upon  the  sum  so  paid  by  the 
plaintiff,  yet  the  defendant  had  not  paid  the  same. 

The  declaration  also  contained  counts  for  money  paid, 
and  money  due  on  an  account  stated. 

To  the  first  count  there  was  a  plea,  stating  that  the  pro- 
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mise  was  made  before  certificate,  which  plea  being  specially        1848. 
demmred  to,  the  defendant  abandoned  the  plea,  and  relied 
on  objections  to  the  declaration. 

Ninth  jdea :  to  the  second  count,  and  so  much  of  the  last 
count  as  relates  to  the  £250,  that,  before  the  time  of  the 
paying  of  the  said  sum  of  £250  by  the  plaintiff,  and  from 
thence  until  the  issuing  of  the  fiat  in  bankruptcy  herein- 
after mentioned,  the  defendant  was  a  dealer  and  trader,  &c. 
[The  plea  then  stated  the  petitioning  creditoi*^s  debt,  the 
act  of  bankruptcy,  the  issuing  of  the  fiat,  the  adjudication 
that  the  defendant  had  become  bankrupt,  the  notice  thereof 
in  the  Grazette,  the  surrender  and  examination  of  the  defend- 
ant, and  allowance  of  his  certificate  before  the  commencement 
of  the  suit.  It  then  alleged  that  the  sum  of  £250,  parcel  of 
the  Bom  in  the  second  count,  was  money  paid  by  the  plain- 
tiffin  discharge  of  a  certain  debt  of  the  defendant,  due  to 
'^The  Ashton,  Stalybridge,  and  Glossop  Bank,"  and  that 
the  sum  of  £250,  parcel  of  the  sum  in  the  last  count,  was 
the  same  identical  sum  of  £250  in  the  second  count  men- 
tioned to  have  been  paid  by  the  plaintiff  for  the  defendant, 
and  that  the  account  was  stated  of  and  concerning  the  said 
som  of  £250.]  And  the  defendant  further  saith,  that  the 
debt  so  due  to  '^The  Ashton,  Stalybridge,  and  Glossop 
Bank,"  was  a  debt  of  the  defendant,  to  and  for  which  the 
pbdntiff  had  become  and  was  liable  before  the  defendant 
became  a  bankrupt,  and  before  the  issuing  of  the  s^d  fiat, 
to  wit^  on  &c,  and  to  and  for  which  debt  the  plaintiff  be- 
came and  was  liable,  and  remained  and  continued  so  liable 
up  to  the  time  of  the  bankruptcy  of  the  defendant,  and  of 
the  issuing  of  the  fiat  against  him;  that  the  plaintiff,  so 
being  and  remiuning  liable  to  the  said  debt  of  the  bankrupt, 
as  aforesaid,  after  the  issuing  of  the  said  fiat,  to  wit,  on  &c., 
in  respect  of  his  said  liability  as  aforesaid,  paid  and  dis- 
charged the  same  debt  to  the  said  copartnership  without 
any  request  from  the  defendant,  save  and  except  the  request 
supposed  to  arise  by  him  from  the  premises  in  this  plea 
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1848.^  mentioned^  which  is  the  request  in  the  second  count  men- 
tioned ;  that  the  plaintiff,  when  he  became  liable  as  afore- 
said, had  not  notice  of  any  act  of  bankruptcy  by  the  defend- 
ant committed;  and  that  the  payment  so  made  by  the  phdntiff 

,„  the  »id  eop^t^p  -ri »..  „,.«.[»  ld«  V 
him  as  in  the  second  count  mentioned     Verification. 

Keplication. — That  the  liability  of  the  plaintiff  for  and  in 
respect  of  the  said  debt  of  £250,  due  from  the  defendant  to 
the  copartnership  of  persons  in  the  last  plea  mentioned,  and 
in  discharge. of  which  liability  the  plaintiff,  after  the  issuing 
of  the  said  fiat  in  bankruptcy,  paid  the  said  debt  to  the  sud 
copartnership,  as  in  that  plea  mentioned,  was  contracted  and 
arose  in  manner  and  form  following,  and  not  otherwise,  (that 
is  to  say),  by  the  plaintiff,  before  the  bankruptcy  of  the  de- 
fendant and  before  the  issuing  of  the  said  fiat,  to  wit,  on 
&c.,  for  the  benefit  and  accommodation  of  the  defendant, 
and  at  his  special  instance  and  request,  making  and  duly 
signing,  according  to  the  statute  in  such  case  made  and  pro- 
vided, a  certain  contract  of  guarantee  in  writing  to  and  with 
the  said  copartnership,  whereby,  in  consideration  that  the 
said  copartnership  would  make  advances  to  the  defendant  in 
current  account  with  the  said  copartnership,  the  plaintiff 
did  undertake  and  agree  to  guarantee  to  the  said  copartner- 
ship, &C.  [The  rephcation  set  out  the  guarantee  verbatim  as 
in  the  first  count,  and  stated,  in  the  same  terms,  that  it  conti- 
nued in  force  until  the  issuing  of  the  fiat,  that  the  copartner- 
ship made  advances  to  the  defendant,  and  that  afterwards 
the  defendant  became  bankrupt,  and  a  fiat  issued.]  And 
the  plaintiff  further  says,  that,  at  the  time  of  the  said  bank- 
ruptcy and  of  the  issuing  of  the  said  fiat,  there  had  become 
and  then  was  due  and  payable  from  and  by  the  defendant 
to  the  said  copartnership  as  then  constituted,  for  and  by 
reason  and  in  respect  of  the  said  advances  and  the  said  other 
matters  and  accounts  in  the  said  contract  of  guarantee  men- 
tioned, a  large  sum  of  money,  greatly  exceeding  the  said  sum 
of  £250,  to  wit,  the  sum  of  £5000 ;  and  the  said  siun  of 
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money  being  and  continuing  due  and  payable  from  the  1848. 
defendant  to  the  said  copartnership  after  the  issuing  of  the 
add  fiat,  and  after  the  defendant  was  so  adjudged  a  bankrupt 
asaforesaid,  to  wit,  on  &c.,  the  said  copartnership,  in  pursu- 
ance of  the  said  contract  of  guarantee  and  upon  the  terms 
thereof^  proved  the  whole  of  the  sdd  sum  so  then  due  and 
payable  from  the  defendant  as  aforesaid,  against  the  estate 
of  the  defendant,  and  afterwards,  and  before  the  payment 
by  the  plaintiff  as  hereinaft;er  mentioned,  to  wit,  on  &c.,  the 
whole  estate  of  the  defendant  was  divided  under  the  said 
bankruptcy,  and  upon  that  division,  the  said  copartnership, 
in  pursuance  of  the  said  contract  of  guarantee,  and  upon  the 
terms  thereof,  received  the  whole  of  the  dividends  of  the 
wd  estate  upon  the  said  proof  so  made  by  them  as  afore- 
■•d,and,  as  they  were  lawfully  entitled  to  do  under  and  by 
virtue  of  the  said  contract  of  guarantee,  applied,  took,  and 
retained  the  same  towards  payment  and  satisfaction  of  the 
and  sum  of  money  so  due  and  payable  to  them  from  the  de- 
ftndant  as  aforesaid;  that,  after  such  application  and  reten- 
tion of  the  said  dividends  by  the  said  copartnership  in  re- 
duction of  the  said  sum  of  money  so  due  and  owing  to  the 
said  copartnership,  and  by  them  proved  against  the  estate 
of  the  defendant  as  aforesaid,  and  after  the  recovery  and 
application  by  the  said  copartnership,  in  further  reduction 
of  the  same  sum,  of  all  such  other  monies  applicable  to  the 
payment  thereof  as  could  be  recovered  upon  or  from  the 
estate  of  any  other  person  liable  thereto,  or  upon  or  from 
any  other  guarantee  or  security,  or  otherwise,  there  re- 
mained of  the  said  sum  a  certain  balance  or  residue  over 
aod  above  the  amount  of  the  said  dividends  and  other  mo- 
nies so  recovered  and  applied  as  aforesaid,  and  which  the 
aame  were  insufficient  to  satisfy,  and  did  not  satisfy,  greatly 
exceeding  the  said  sum  of  £250,  to  wit,  the  stun  of  £1000, 
and  the  said  balance  being  and  remaining  wholly  due  and 
unsatisfied  to  the  said  copartnership,  afterwards,  to  wit,  on 
&c,  the  said  copartnership,  being  then  lawftdly  entitled  so 
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1848.  ^  to  do,  did,  upon  and  by  virtue  of  the  said  contract  of  gua- 
rantee, and  according  to  the  terms  thereof,  call  upon  and 
force  and  oblige  the  plaintiff  to  pay,  and  the  plaintiff  did 
then  accordingly  pay,  to  the  said  copartnership  the  said  sum 
of  £250,  parcel  of  the  said  balance  or  residue,  being  the 
same  sum  of  £250,  parcel  &c.,  in  the  introductory  part  of 
the  last  plea  mentioned,  and  the  sidd  payment  of  the  said 
sum  of  £250,  parcel  &c.,  being  the  same  payment  thereof 
by  the  plaintiff  in  the  second  count  of  the  declaration  and 
last  plea  respectively  mentioned ;  that,  at  the  issuing  of  the 
said  fiat,  the  plaintiff  had  not  become  nor  was  he  liable  for 
the  said  debt  of  £250  of  the  defendant,  except  or  otherwise 
than  as  in  this  replication  mentioned ;  and  the  plaintiff  never 
was  at  any  time  entitled  to  prove  for  the  said  last-mentioned 
debt,  under  the  said  fiat,  against  the  estate  of  the  defendant, 
or  to  stand  in  the  place  of  the  said  copartnership  in  respect 
of  their  said  proof  of  the  said  debt     Verification. 

General  demurrer,  and  joinder. — ^The  defendant's  point 
was,  that  the  replication  does  not  shew  that  the  plaintiff 
might  not  have  proved  against  the  bankrupt's  estate  for 
the  amount  for  which  he  was  surety,  and  does  not,  there- 
fore, avoid  the  effect  of  the  certificate. 

In  last  Michaelmas  Vacation,  (December  1),  Maynard 
argued  for  the  plaintiff. — The  declaration  is  good  on 
general  demurrer.  There  is  no  difference  between  a 
promise  of  this  nature  made  by  a  bankrupt  before  cer- 
tificate, and  one  made  after:  Kirkpatrick  v.  Tatter^ 
sall{a).  [Parhe^  B, — Assuming  that  to  be  so,  the  ques- 
tion is,  whether  you  can  extend  to  a  contingent  liability  the 
same  doctrine  which  applies  to  an  existing  debt  which  would 
be  barred  by  a  certificate  ?]  The  principle  is  the  same.  A 
promise  to  pay  upon  a  contingency  becomes,  when  the  con- 
tingency happens,  an  absolute  promise  to  pay  on  request: 

(a)  13  M.  &  W.  766. 
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Humphreys  v.  Jones  (a).  But  the  plaintiff  is  not  driven  to  1848. 
rely  on  the  new  promise.  It  is  true  that  this  count  does 
not  in  terms  allege  a  promise  to  pay  on  request,  but  it 
shews  upon  the  face  of  it  a  subsisting  liability  to  repay 
the  plaintiff  on  request,  inasmuch  as  it  appears  that  the 
money  has  been  p^d  by  the  plaintiff  for  the  defendant,  at 
the  defendant's  request.  For  that  reason,  the  omission  of 
a  promise  to  pay  on  request  does  not  render  the  count 
bad :  Brawn  v.  Boorman  {b).  It  is  different  from  the 
case  of  HayUr  v.  Moat{c) ;  for  there  the  declaration  did  not 
state  that  the  defendant  was  indebted  to  pay  on  request^ 
but  left  it  doubtful  whether  the  debt  alleged  might  not  be 
A  debitum  in  prsesenti  solvendum  in  future.  Here  it  ap- 
pears that  the  defendant  would  at  all  events  be  liable  to 
xej^y  the  plaintiff  on  request,  if  he  had  not  obtained  his 
tertificate ;  but  it  will  be  contended  that  the  promise  de* 
ckred  on  is  a  promise  to  pay  when  able;  and  the  liability 
of  the  plaintiff  to  pay  the  defendant's  debt  to  the  bank, 
bebig  an  executed  consideration,  could  not  be  made  the  con* 
oderation  for  any  promise  which  the  law  would  not  imply 
from  it.  But  the  promise  of  the  defendant  subsisting  at  the 
time  the  new  promise  was  made,  was  founded  on  a  cond* 
deration  merely  executory^  and  might,  before  breach,  have 
been  rescinded  by  mutual  consent,  and  a  new  one  substi- 
tuted: Tixylarv,  Hilary  (ify  Kthe  count  had  alleged  that  in 
oonadexation  of  the  plaintiff,  at  the  defendant's  request, 
booing  agreed  to  pay  the  bank,  the  defendant  promised  to 
repay  him,  such,  no  doubt,  would  have  constituted  an  exe- 
catory  contract :  Tanner  v.  Moore  (e),  Payne  v.  WiUson  (/). 
The  original  implied  contract  between  the  plaintiff  and  de- 
fendant was  in  effect  the  same ;  it  was,  in  consideration  of 
there  being  a  continuing  agreement  on  the  part  of  the  plain- 
tiff to  pay  the  bank,  the  defendant  promised  to  repay  him 

(o)  14  M.  &  W.  1.  {d)  1  C,  M.,  &  R.  741. 

(5)  11  CI.  &  Fin.  1.  («)  9  Q.  B.  1. 

(c)    2M.&W.  56.  (/)  7  B.  &  C.  423. 

VOL.  n.  C  EXCH. 
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1848.  on  request :  that  is  an  executory^  not  an  executed  considera- 
tion,— a  promise  of  which  there  could  be  no  breach  until 
after  the  plaintiff  had  pdd  the  banL  It  might  therefore 
be  rescinded  before  the  pldntiff  had  pidd  the  bank,  and  a 
contract  to  pay  when  able  substituted.  It  is  not  like  the 
case  of  a  promise  arising  from  the  executed  consideration 
of  an  antecedent  debt,  which  it  is  conceded  will  not  support 
a  promise  to  pay  in  future  founded  on  the  same  considera- 
tion :  Hopkins  v.  Logan  (a).  But  the  promise  to  pay  when 
able  applies  only  to  the  event  of  the  certificate  being  ob- 
tained, and  does  not  supersede  the  liability  to  pay  on  re- 
quest, except  in  that  event.  For  such  a  promise  the  con- 
sideration is  sufficient,  though  it  be  an  executed  considera- 
tion. In  the  case  of  a  promise  subsisting  on  an  executed 
consideration  to  pay  on  request,  there  may  be  a  new  valid 
promise  to  pay,  notwithstanding  the  debtor's  original  liabi- 
lity is  extinguished  by  the  Statute  of  Limitations,  or  a  cer- 
tificate in  bankruptcy :  Hawhes  v.  Sanders  (i).  In  a  note 
to  the  case  of  Wemuilly,  Abney  (c),  the  rule  is  thus  stated: — 
**  An  express  promise,  as  it  should  seem,  can  only  revive 
a  precedent  good  consideration,  which  might  have  been 
enforced  at  law  through  the  medium  of  an  implied  promise, 
had  it  not  been  suspended  by  some  positive  rule  of  law,  but 
can  give  no  original  right  of  action,  if  the  obligation  on 
which  it  is  founded  never  could  have  been  enforced  at  law, 
thougli  not  barred  by  any  legal  maxim  or  statute  provision." 
Following  out  the  principle  there  laid  down,  it  is  held  that 
the  same  consideration  may,  before  the  statute  has  run 
against  the  original  implied  promise,  or  before  it  is  barred 
by  the  certificate  in  bankruptcy,  be  made  the  foundation 
of  a  new  express  promise  to  pay  on  request  after  the  statute 
has  run  or  the  certificate  been  obtained ;  and  why  should 
it  not  be  equally  a  good  consideration  to  pay  after  those 


(a)  5  M.  &  W.  241.  {h)  Cowp.  290. 

<c)  3  Bos.  &  P.  252. 
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events  when  the  debtot  shall  be  able  ?  The  first  count, 
therefore,  Aews  that  the  defendant  is  liable  at  all  events  by 
Tiitiie  of  his  original  liability,  if  he  has  not  obtained  his 
certificate,  and  by  virtue  of  a  new  valid  promise  if  he  has 
obtained  his  certificate. — Another  objection  to  the  de- 
daration  is,  that  the  consideration  alleged  does  not  support 
the  prranise  to  pay  interest.  If  that  part  of  the  promise  be 
invalid,  it  does  not  vitiate  the  other,  which  relates  to  the  prin* 
cipal^  bat  the  good  part  may  be  separated  from  the  bad : 
Weed  Y.  Benson  {a)^  Mallan  v.  May{b).  It  is  submitted, 
however^  diat  there  is  no  objection  to  the  promise  so  far  as 
it  relates  even  to  interest  If  the  original  contract  was 
ezecntory,  the  new  promise  might  well  include  a  promise 
to  pay  interest  There  is  no  authority  that  a  subsisting 
fitin&ty  to  pay  the  debt  of  another  is  not  a  sufficient  consi- 
deation  for  a  promise  by  the  debtor  to  pay  interest  to  the 
party  liable  as  surety  after  payment  by  hinu  Indeed  the 
law   in  many  cases  will  imply  this    promise  from  for- 


1848. 


The  question  which  arises  on  the  demurrer  to  the  replica- 
ticm  is,  whether,  under  the  circumstances  therein  stated,  the 
plaintiff's  debt  was  barred  by  the  6  Geo.  4,  c  16,  ss.  52  (c). 


(a)  2C.&J.  94;  2Tyrw.93. 

\h)  11  M.  &  W.  663. 

(e)  EnacU,  ^^  That  any  person 
who,  at  the  issuing  the  com- 
niaricm,  shall  be  surety  or  liable 
for  any  debt  of  the  bankrupt,  or 
Ian  for  the  bankrupt,  either  to 
the  sheriff  or  to  the  action,  if  he 
dia]l  hare  paid  the  debt,  or  any 
put  thereof  in  dischaige  of  the 
whole  debt,  (although  he  may 
bare  pidd  the  same  after  the 
commission  issued),  if  the  cre- 
ditor shall  hare  proved  his  debt 
under  the  commission,  shall  be 
entitled  to  stand  in  the  place 
of  such  creditor  as  to  the  divi- 


dends and  all  other  rights  under 
the  said  commission  which  such 
creditor  possessed  or  would  be 
entitled  to  in  respect  of  such 
proof;  or,  if  the  creditor  shall 
not  have  proved  under  the  com- 
mission, such  surety  or  person 
liable,  or  bail,  shall  be  entitled  to 
prove  his  demand  in  respect  of 
such  payment  as  a  debt  under 
the  commission,  not  disturbing 
the  former  dividends,  and  may 
receive  dividends  with  the  other 
creditors,  although  he  may  have 
become  surety,  liable,  or  bail  as 
aforesaid,  after  an  act  of  bank- 
ruptcy committed  by  such  bank- 
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1 2 1  (a).  The  case  of  Jackson  v.  Magee  {b)  will  be  relied  upon 
by  the  other  side.  That  was  an  action  for  money  paid^  to  which 
the  defendant  pleaded  his  bankruptcy  and  certificate,  and  that  ^ 
the  money  was  paid  for  a  debt  of  the  defendant  for  whidi 
the  plaintiff  was  surety ;  that  the  debt  was  due,  and  the 
plaintiff  liable  for  it,  before  the  bankruptcy ;  and  that  the 
money  was  paid  without  any  request  from  the  defendant, 
except  such  as  might  legally  arise  from  the  premises ;  and 
that  the  surety  had  not,  when  he  became  liable,  notice  of  any 
act  of  bankruptcy.    To  that  the  plaintiff  replied,  that,  before 
the  payment,  the  defendant  had  obtained  his  certificate,  and  a 
final  dividend  had  been  made,  and  that  there  was  not  at  any 
time  any  debt  in  respect  of  the  payment  of  which  the  plain- 
tiff could  have  proved  and  received  a  dividend.    On  de- 
murrer to  the  replication,  it  was  held  that  the  certificate  was 
a  discharge  from  the  claim,  as  the  prindpal  creditor  might 
have  proved,  and,  if  he  had,  the  plaintiff  would  have  been 
entitled  to  the  benefit  of  that  proof,  dther  in  reduction  of 
his  liability  to  the  creditor,  if  the  creditor  received  the  divi- 
dends, or  by  receiving  the  dividends  himself  if  he  paid  the 
whole  debt  to  the  creditor ;  or  the  plaintiff  might  have  paid 
the  debt  at  once  to  the  creditor,  and  have  himself  proved 


mpt :  provided  that  sach  person 
had  not,  when  he  hecame  such 
surety  or  bail,  or  so  liable  as 
aforesaid,  notice  of  any  act  of 
hankmptcy  by  such  bankrupt 
committed." 

(a)  Enacts, "  That  every  bank- 
rupt who  shall  have  duly  sur- 
rendered, and  in  all  things  con- 
formed himself  to  the  laws  in 
force  concerning  bankrupts  at 
the  time  of  issuing  the  commis- 
sion against  him,  shall  be  dis- 
charged from  all  debts  due  by 
him  when  he  became  bankrupt, 
and  from  all  claims  and  demands 


hereby  made  provable  under  the 
commission,  in  case  he  shall  ob- 
tain a  certificate  of  such  con- 
formity, so  signed  and  allowed, 
and  subject  to  such  provisions  as 
hereinafter  directed ;  but  no  such 
certificate  shall  release  or  dis- 
charge any  person  who  was  part- 
ner with  such  bankrupt  at  the 
time  of  his  bankruptcy,  or  who 
was  then  jointly  bound  or  had 
made  any  joint  contract  with 
such  bankrupt." 

{h)  3  Q.  B.  48;  2  G.  &  D. 
402. 
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before  any  dividend  was  dedared ;  or,  if  the  creditor  would  ^  1848. 
not  take  the  debt,  the  plaintiff  might  have  compelled  him  to 
^  prove  for  the  phuntiff's  benefit  But  that  case  is  distin- 
goiahable,  inasmuch  as  there  the  surety  might  have  proved 
and  did  not;  here,  however,  by  the  terms  of  the  guarantee,  to 
which  the  defendant  must  be  taken  to  be  privy,  (for  it  is  aver- 
red to  be  made  at  his  request,)  it  is  stipulated  that  the  debt 
ahoold  not  be  proved  by  the  surety.  The  case  of  Ex  parte 
Hope  {a)  shews,  that  under  such  circumstances  the  surety 
conkl  not  prove.  There  is  nothing  contrary  to  the  policy  of 
the  bankrapt  law  in  allowing  a  person  to  contract  a  debt 
apon  the  terms  that  he  shall  be  liable  notwithstanding  his 
bankruptcy  and  certificate.  The  contract  is,  that  the  bank 
doil  have  the  right  of  proving  the  entire  debt  for  its  own 
bnefity  and  that  the  surety  shall  derive  no  advantage  from 
ndk  prool^  but  shall  be  liable  to  the  extent  of  £250,  if  so 
Much  remains  unpaid;  the  effect  of  such  a  contract  is,  that 
Ae  bankrupt  continues  liable  after  his  certificate.  The 
52nd  secdon  of  the  6  G-eo«  4,  c  16,  does  not  render  the 
ddbt  of  a  surety  necessarily  provable  in  every  case,  but 
it  contemplates  a  debt,  which  the  surety  having  paid  may 
prove. 

AAeriofh  oontrd. — First,  the  contract  set  out  in  the  spe* 
cial  count  is  either  a  contract  to  pay  after  certificate,  or  to 
pay  when  able,  before  or  after  certificate.  Such  a  contract 
n  invalid,  as  binding  liie  defendant  to  what  he  cannot  per- 
fimn,  namely,  pay  in  full  a  particular  creditor  before  he 
has  obtained  his  certificate,  or  as  being  repugnant  to  the 
general  policy  of  the  bankrupt  law,  which  requires  the 
bankrupt's  estate  to  be  distributed  amongst  his  creditors. 
— Secondly,  there  is  no  authority  to  shew  that  a  mere  con- 
tract of  guarantee,  entered  into  on  behalf  of  a  party  before 
Us  bankruptcy,  is  a  suffident  consideration  to  support  a  pro- 

(a)  3  M.,  D.,  &  De  G.  720. 
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1848.  mise  to  indemnify  notwithstanding  a  certificate.  It  is  dif- 
ferent from  the  case  of  an  existing  debt,  for  there  the  party 
has  had  the  fuU  benefit  of  the  contract  which  previoudy  sub- 
sisted,  and  may  well  waive  a  provision  introduced  for  Ins 
benefit. — Thirdly,  the  contract  is  founded  on  an  executed 
consideration.  At  the  time  it  was  entered  into,  there  was 
a  liability  Bubsisting  between  the  defendant  and  the  plain- 
tiff; for  the  latter  having  become  surety  for  the  former,  the 
law  would  imply  a  liability  that,  in  the  event  of  the  plain- 
tiff at  any  future  time  being  compelled  to  pay  money  under 
the  guarantee,  the  defendant  would  reimburse  him  on  re- 
quest. That  is  not  the  less  an  executed  consideration,  be- 
cause it  points  to  a  future  contingency.  The  defendant 
being  liable  on  a  given  event  forthwith  to  pay  a  sum  of 
money,  makes  an  express  contract,  that,  on  the  recurrence 
of  the  same  event,  he  will  pay  if  he  is  able.  [Parke^  B, — 
A  debt  barred  by  a  certificate  of  bankruptcy,  or  the  Statute 
of  Limitations,  is  a  good  consideration  to  support  a  promise 
to  pay  it.]  That  is  a  promise  absolute  to  pay  after  certificate : 
here  there  was  a  condition  attached,  large  enough  to  impose 
the  obligation  of  payment  before  certificate.  It  is  an  ex- 
press promise,  made  on  a  previous  implied  promise  without 
consideration.  A  state  of  facts  from  which  the  law  will  im- 
ply a  liability  to  pay  on  a  given  event,  will  not  support  a 
promise  to  pay  when  able. — Fourthly,  the  consideration 
disclosed  in  the  count  is  not  sufficient  to  support  the  pro- 
mise to  pay  interest.  It  is  conceded  that  a  contract  may  be 
binding  as  to  certain  terms,  and  also  contain  others  to  which 
the  law  will  give  no  efficacy ;  but  this  contract  is  stated  ac- 
cording to  its  legal  effect,  and,  unless  it  can  be  sustained  to 
its  full  extent,  it  fails  altogether.  It  is  like  the  case  of  a 
parol  promise  to  pay  the  debt  of  another,  and  also  to  do  some 
other  thing,  which  is  one  indivisible  contract,  and  the  plain- 
tiff cannot  recover  on  any  part :  Chater  v.  Beckett  (a).     In 

(a)  7  T.  R.  201. 
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IFood  V.  Benson  (a)  the  diflSculty  was  obviated  by  a  count  for  ^  1848. 
goods  sold  and  delivered,  under  which  it  was  held  that  the 
amount  of  the  valid  portion  of  the  contract  might  be  re- 
covered. Unless  there  is  either  an  express  agreement  by 
the  creditor  to  give  time,  or  a  stipulation  to  that  effect  can 
be  collected  from  the  terms  of  the  contract,  a  subsisting 
debt  is  not  a  good  consideration  for  a  promise  to  pay  interest, 
any  more  than  it  would  be  for  a  promise  to  pay  the  debt,  or 
do  any  other  thing.  To  support  one  part  of  this  contract 
without  the  other,  would  be  to  give  to  it  a  legal  effect  dif- 
fiurent  from  that  which  the  plaintiff  has  stated. 

As  to  the  last  point,  the  question  is,  whether  the  special 
terms  of  the  contract  of  suretyship  took  the  case  out  of  the 
52iid  section  of  the  6  Geo.  4,  c  16.  That  section  in  sub- 
etance  enacts,  tliat  if  the  creditor  has  proved,  the  surety, 
on  paying  the  creditor,  shall  stand  in  his  place ;  or,  if  the 
creditor  has  not  proved,  the  surety  may  prove,  not  disturb- 
ing former  dividends.  The  words  of  that  section  are  too 
plain  to  admit  of  doubt.  They  shew  that  the  present  claim 
was  provable;  and  if  so,  the  special  terms  of  the  guarantee 
ooold  not  prevent  the  operation  of  the  enactment.  The 
5  &  6  Vict,  c  122,  s.  37,  which  defines  the  effect  of  a  cer- 
tificate, declares  it  a  discharge  from  all  chums  and  demands 
^made  provable J^  The  bankrupt  is  not  to  be  deprived  of 
his  protection,  because  the  surety  thinks  proper  to  agree 
that  he  shall  have  no  benefit  even  if  he  should  prove.  At 
the  time  of  the  issuing  of  the  fiat  the  plaintiff  was  a  surety, 
liable  for  the  debt  of  the  bankrupt;  and  consequently,  on 
paying  the  principal  creditor,  was  entitled  to  stand  in  his 
place  if  he  proved,  or,  if  the  creditor  failed  to  prove,  to 
come  in  himself  and  prove.  It  is  immaterial  that  the  de- 
fendant was  privy  to  the  contract  between  his  surety  and 
creditor,  for  the  protection  given  by  certificate  is  a  benefit  of 
which  a  bankrupt  cannot,  by  anticipation,  deprive  himself. 

(a)  2  C.  &  J.  94 ;  2  Tyrw.  03. 
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1848.  If  a  contract  for  the  loan  of  money  contidned  an  express 
stipulation  that  no  certificate  in  bankruptcy  should  bar  the 
debt»  the  creditor  being  clearly  entitied  to  prove,  such  stipu- 
lation could  not  deprive  the  bankrupt  of  the  protection  of 
an  eitpress  enactment,  founded  on  an  obvious  public  policy. 

Maynard  replied 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — Tins  case  was  very  fully  and  ably  argued 
before  my  Brothers  Alderson^  RoIfe^JPlattf  and  myself,  at  the 
sittings  after  last  Michaelmas  Term.  Two  questions  arose, 
the  first,  as  to  the  sufficiency  of  the  first  count  on  general 
demurrer ;  the  second,  whether  the  pleadings  to  tiie  second 
count,  which  was  for  money  paid,  disclosed  a  sufficient  de* 
fence.  The  first  count  was,  in  substance,  on  a  promise  in 
writing  by  the  defendant  to  tiie  plaintiff,  in  consideration  of 
the  defendant's  liability,  to  repay  the  plamtiff  a  debt  which 
he  had  contracted  with  a  banking  company  as  surety  for 
the  defendant  before  the  bankruptcy;  and  the  promise 
was  made,  before  the  certificate,  to  repay  the  debt  when 
the  plaintiff  should  have  paid  it,  and  also  the  interest  on 
that  debt  from  the  time  it  should  be  paid  by  the  plaintiff 
to  the  time  of  repaying  by  the  defendant  There  was  a 
plea  stating  that  the  promise  was  before  certificate,  and  a 
special  demurrer  to  the  plea,  on  the  ground  tiiat  it  merely 
stated  what  was  admitted  before  in  the  declaration.  That 
is  true, — and  tiie  consequence  is,  tiiat  the  question  is  simply 
whether  the  first  count  is  good  on  general  demurrer. 

So  far  as  relates  to  the  objection,  that  the  promise  was 
made  before  the  certificate,  the  case  oi  Kirkpatrick  v.  Tat'* 
ter8att(a)  is  an  answer.  It  may  be  worth  while  to  state, 
that  a  similar  point  had  been  previously  decided  by  Lord 
Chief  Justice  Byre,  in  the  case  of  Roberts  v.  Morgan  (i). 

(a)  18  M.  &  W.  766.  (6)  2  Esp.  786* 
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The  next  objection  was,  that,  although  an  existing  debt  1848. 
whidi  would  be  barred  by  a  certificate,  and  which  was  due 
bj  the  bankrupt  to  the  plaintiff,  was  a  good  consideration 
to  support  a  promise  to  pay  it,  a  mere  liability  to  repay  the 
{daintaff  when  he  should  have  first  p^d  the  debt  fi>r  tiie  de* 
fendant  was  not  This  goes  a  step  further  than  the  cases 
above  cited,  but  seems  to  us  to  fall  within  the  same  prin-* 
dple.  This  liability^  like  the  debt,  would  be  discharged  by 
the  certificate ;  and  it  seems  to  us  as  just  and  reasonable  for 
die  bankrupt,  after  tiie  fiat,  to  waive  the  benefit  of  his  cer- 
tificate with  respect  to  it,  as  it  is  to  waive  it  with  respect  to 
adebt;  and  if  the  debt  so  discharged  is  a  good  consideration 
for  a  promise  to  pay  it,  the  liability  which  is  discharged  in 
the  same  way  is  a  good  consideration  for  a  promise  to  con- 
tinue liable. 

Two  further  objections  were  made,  on  the  supposition 
that  this  liability  is  to  be  put  on  tiie  same  footiDg  as  a  debt, 
aDd  is  a  good  consideration :  first,  that  this  debt  or  lia-^ 
UStj,  in  a  course  of  being  barred  by  a  certificate,  can<» 
not  be  treated  as  the  executed  consideration  for  a  promise 
which  a  debt  or  liability,  not  barred  by  a  certificate,  would 
Bot  support,  and  that  by  the  course  of  modem  decisions, 
b^inning  with  the  case  of  Hopkins  v.  Logan  {a)y  and 
ending  with  Roacorla  v.  Thomas  {b)y  a  debt  cannot  be 
hid  as  an  executed  consideration  for  any  promise  which 
die  law  would  not  imply  from  it ;  and  that  a  promise  to  pay 
whenever  the  party  was  able,  was  never  implied.  The 
second  was,  that  a  promise  to  pay  interest  could  not  be  sup- 
ported by  the  consideration,  and  was  as  objectionable  as  if 
die  promise  had  been  to  do  any  collateral  thing.  We 
diink  that  these  objections  ought  not  to  prevail. 

The  strict  rule  of  the  common  law  was  no  doubt  departed 
bcm  by  Lord  Mansfield^  in  Hatches  v.  Sanders  (c)  and  Atkins 


(a)  5  M.  &  W.  241.  (6)  8  Q.  B.  234. 

(c)  Cowp.  200. 
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1840.  V.  Hill  (a).  The  principle  of  the  rule  lidd  down  by  Lord 
Mansfield  is,  that  where  the  consideration  was  originally 
beneficial  to  the  party  promising,  yet  if  he  be  protected 
from  liability  by  some  provision  of  the  statute  or  common 
law,  meant  for  his  advantage,  he  may  renounce  the  benefit 
of  that  law ;  and  if  he  promises  to  pay  the  debt,  which  is 
only  what  an  honest  man  ought  to  do,  he  is  then  bound 
by  the  law  to  perform  it.  There  is  a  very  able  note  to 
the  case  of  Wennall  v.  Abney  (i),  explaining  this  at 
length.  The  instances  given  to  illustrate  the  principle 
are,  amongst  others,  the  case  of  a  debt  barred  by  certificate 
and  by  tlie  Statute  of  Limitations ;  and  the  rule  in  these 
instances  has  been  so  constantly  followed,  that  there  can  be 
no  doubt  that  it  is  to  be  considered  as  the  established  law. 
Debts  so  barred  are  unquestionably  a  sufficient  considera- 
tion for  every  promise  absolute  or  unqualified,  qualified 
or  conditional,  to  pay  them.  Promises  to  pay  a  debt  sim- 
ply, or  by  instalments,  or  when  the  party  is  able,  are  all 
equally  supported  by  the  past  consideration,  and  when  the 
debts  have  become  payable  instanter,  may  be  given  in  evi- 
dence in  the  ordinary  declaration  in  indebitatus  assumpsit. 
So,  when  the  debt  is  not  already  barred  by  the  statute,  a 
promise  to  pay  the  creditor  will  revive  it  and  make  it  a  new 
debt,  and  a  promise  to  an  executor  to  pay  a  debt  due 
to  a  testator,  creates  a  new  debt  to  him.  But  it  does 
not  follow  that,  though  a  promise  revives  the  debt  in 
such  cases,  any  of  those  debts  will  be  a  sufficient  con- 
sideration to  support  a  promise  to  do  a  collateral  things 
as  to  supply  goods,  or  perform  work  and  labour ;  and  so 
indeed  it  was  held  in  this  count  in  the  case  of  Reeves  v. 
Hearne  (c).  In  such  case  it  is  but  an  accord  unexecuted, 
and  no  action  will  lie  for  not  executing  it. 

We  think,  therefore,  that  the  conditional  promise  to  pay 
the  debt  would  be  good  in  this  case,  and  supported  by  the 

(rt)  Cowp.  288.      {b)  3  Bos.  &  P.  252.       (c)  1  M.  &  W.  323. 
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original  consideration;  and  a  conditional  promise,  which,         1848. 
when  absolute,  will  be  only  a  renewal  of  the  original  lia- 
Ulity,  and  to  the  same  extent,  is  equally  good  and  sup- 
ported by  the  original  consideration. 

The  next  objection  relates  to  the  interest.  It  seems  to 
08  to  be  supported  by  the  same  consideration  as  the  original 
promise.  The  promise  is  to  pay  the  debt  conditionally; 
and,  if  the  debt  be  unpaid,  that  the  defendant  will  pay  in- 
terest for  it.  We  are  of  opinion,  therefore,  that  the  first 
count  is  good. 

The  remaining  question  is,  whether  on  the  pleadings 
there  is  a  sufficient  answer  to  the  second  and  third  counts 
for  money  paid,  and  on  an  account  stated  to  the  amount  of 
£250.  The  ninth  plea,  which  is  pleaded  to  this  part  of  the 
plaintifPs  demand,  states  that  the  £250  was  paid  after 
the  fiat,  on  account  of  a  debt  due  from  the  defendant  to  a 
banking  company,  for  which  the  plaintiff  was  liable  to  the 
company.  To  this  there  is  a  replication,  stating  the  man- 
ner in  which  the  liability  to  the  debt  was  contmcted ;  that 
b,  by  the  plaintiff  signing  a  guarantee  for  the  defendant 
at  his  request,  before  the  fiat,  to  the  banking  company  for 
his  account,  the  liability  not  to  exceed  £250,  upon  an  agree- 
ment that,  in  the  event  of  bankruptcy,  and  the  debt  to  the 
bankers  exceeding  £250,  the  company  might  elect  what 
part  of  the  account  might  be  secured  by  the  guaran- 
tee, and  might  prove  the  whole  monies  due  on  any  se- 
corities  against  the  defendant's  estate,  and  apply  all  the 
dividends  in  satisfaction  of  the  debt  beyond  the  £250, 
and  that  the  plaintiff  should  only  be  entitled  to  the  benefit 
of  any  proof  or  dividend  after  the  company  should  have  re- 
cdved  the  full  amount  owing  to  them,  and  that  the  com- 
pany might  recover  the  full  amount  of  the  guarantee  from 
the  plaintiff.  The  replication  then  states  large  advances 
made  by  the  banking  company  to  the  defendant ;  it  then 
alleges  that  the  banking  company  proved  the  whole  sum 
due  U>  them,  and  forced  the  plaintiff  to  pay  the  £250  for 
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1848.        which  he  was  security  to  the  banking  company.     To  this 
Eaklb        there  is  a  geneml  demurrer^  and  the  question  aigued  was^ 
Oliyxb.       whether^  under  these  circumstances^  the  plaintiff's  debt  was 
barred  by  the  6  Geo.  4,  a  16^  ss.  52, 131. 

It  is  dear  that  the  plaintiff  was,  at  the  date  of  the  fiat, 
a  surety  or  person  liable  for  the  debt  of  the  bankrupt,  and^ 
though  he  did  not  prove,  he  would  have  been  barred :  see 
the  case  of  Jackson  y.  Magte  (a)»  But  it  was  argued  that 
the  bankrupt  must  be  taken  to  have  been  privy  to  the  terms 
of  the  guarantee,  and  to  have  assented  that  the  debt  should 
not  be  proved,  and,  consequently,  to  have  waived  the  be- 
nefit of  his  certificate  as  to  that  debt.  So  mudi  of  the 
agreement  as  is  set  out  in  the  replication  to  the  ninth  plea 
does  not  warrant  that  inference,  and  the  residue  which  ap- 
pears in  the  declaration  does ;  but  the  effect  of  that  agree- 
ment, as  stated  in  the  replication,  is  no  more  than  this,  that 
the  plaintiff,  being  entitled  to  prove,  or  stand  in  the  place  of 
the  banking  company  quoad  the  £250,  gave  up  that  benefit 
to  the  company.  It  seems  to  us  that  the  defendant  is, 
nevertheless,  fully  entitled  to  be  discharged  fix)m  it  by  his 
certificate. 

Our  judgment,  therefore,  will  be  for  the  plaintiff  on  the 
first  count,  for  the  defendant  on  the  demurrer  to  the  re«* 
plication  to  the  ninth  plea  to  the  second  count 

Judgment  accordingly, 
(a)  3  Q.  B.  48 ;  2  G.  &  D.  402. 
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1848. 
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LocKEiT  and  Another  v.  Nicklin.  jfeJ.  12. 

UEBT  for  goods  sold  and  delivered.     Plea,  nunquam  The  defendant 

indebitatus.  bJ^Sterf^idi 

At  the  trial,  before  Fatteson,  J.,  at  the  Summer  Assizes  ^***  **?*  mention 

any  time  for 

for  Suffolk,  1847,  it  appeared  from  the  plaintiffs'  evidence  payment.   The 
that  they  were  patent  grease  manufacturers  at  Norwich,  the  goods  and 
and  that  on  the  24th  December,  1846,  the  defendant,  who  S!^^bat "" 
wa0  an  ironmonscer  at  Wolverhampton,  sent  to  them  the  P*"**  f^?*!ll*? 

^  ^  was  admiasible 

following  order : —  to  shew  that 

the  goods  were 
■applied  on 

Wolverhampton,  Staffordshire,      ^^^^^^y^^ 

Dec  24,  1846.  *  ▼«lid  contract 

within  the  Sta- 

"  Meflsrs.  Lockett  &  Co.,  *«*«  of  Prands. 

**  For  T.  B«  Nicklin  &  Co.,  two  casks  railway  grease, 
stiff,  marked  (488)  on  each  cask,  about  10  or  12  cwt 
each,  10s. ;  one  cask  10  cwt,  marked  (H.) 

"  Let  these  be  sent  to  Mr.  Ebbem  &  Co.,  7,  Paddington 
Wharf,  London,  to  our  order ;  invoice,  per  post,  early  as 
posable,  and  if  approved,  as  I  told  Mr.  Lockett,  will  give 
you  further  orders.  Let  no  other  mark  be  on  the  casks, 
but  the  above  in  red  paint 

"  Send  us  a  full  priced  list  of  all  goods  you  get  up  on 
sale." 


The  goods  were  accordingly  forwarded  to  the  defendant, 
and  the  following  invoice  sent  by  post : — 
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"  Norwich,  Dec  28,  1846. 
"  ^lesoiiB.  Xicklin  &  Co., 

"  Bought  of  W.  Lockett  &  Co., 
Patent  Grease  Makers,  Foundry  Wharfi  Norwich, 
And  Tanner's  Lane,  Ipswich. 

2  Pun.  Pat  Railway  Grease, 

ilarked,   N.  (488)  1  . .  16  2     0—1  2  24 

N.  (488)  2  .  .  16  1  23  —  1  2  24 

1  Marked     N.   (H.)            14  0    0  —  1  2    0 


Fare  . 


46     3  23 
4     3  20 


4     3  20 


42     0    3  a  lOs.  £21    0   4 


"  Carriage  paid  to  London. 
"  To  be  left  at  W.  Ebbem  &  Co-'s,  7,  Paddington  Wharf." 

Similar  orders  were  given  by  the  defendant  on  the  30th 
December,  1846,  and  2l8t  January,  1847,  and  goods  were 
accordingly  forwarded  and  invoices  sent.  On  the  part  of 
the  defendant,  parol  evidence  was  tendered  to  prove  that 
the  terms  on  which  the  defendant  gave  the  orders  were  six 
months'  credit,  and  a  bill  at  three  months.  This  evidence 
was  objected  to,  as  varying  the  written  contract.  The 
learned  judge  ruled  that  the  evidence  was  admissible,  not 
for  the  purpose  of  varying  the  contract,  but  of  supplying 
the  omission  in  the  written  dociunent  as  to  the  time  of 
payment ;  and  a  verdict  was  found  for  the  defendant,  leave 
being  reserved  for  the  plaintiffs  to  move  to  enter  a  verdict 
for  them. 

A  rule  nisi  Laving  been  obUdned  accordingly. 


Fitzpatrick  {Byles,  Seijt,  with  him)   shewed  cause. — 
Parol  evidence  was  admissible  for  the  purpose  of  proving 
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that  the  time  of  credit  had  not  expired.     The  reason  as-         1848. 
»gned  by  Lord  Coke  against  admitting  parol  evidence  to       Lockett 
contradict  the  terms  of  a  deed  is,  that  **  it  would  be  incon-      «•  ^' 

NiCKLIN. 

venient  that  matters  in  writing,  made  on  consideration, 
and  which  finally  import  the  certain  truth  of  the  agreement 
of  die  parties,  should  be  proved  by  the  uncertain  testimony 
of  slippery  memory:"  Countess  of  Rutland's  ccise  (a);  2  Phil. 
Ev.  357.  Here  the  letters  and  conversation  taken  together 
formed  the  contract.  [^Alderson,  B. — Suppose  a  person 
wrote  to  another  proposing  to  deal  with  him  on  six  months* 
credit,  and  the  latter  by  parol  accepted  the  offer,  and  then 
the  former  wrote  another  letter  simply  ordering  goods; 
it  would  be  a  question  for  the  jury  to  say  whether  the  order 
for  the  goods  was  not  an  order  upon  the  previous  terms.] 
The  principle  of  the  decision  in  Eden  v.  Blake  {b)  is  ap- 
{dicable  to  this  case.  That  was  an  action  to  recover 
6/1  9s.  lOdl,  the  price  of  a  dressing-case  sold  by  auction. 
In  the  printed  catalogue  the  dressing-case  was  described 
as  having  silver  fittings ;  but,  previously  to  the  sale  of  it, 
the  auctioneer  stated  publicly  from  his  box,  and  in  the 
hearing  of  the  defendant,  that  the  catalogue  was  incorrect 
m  stating  the  fittings  of  the  dressing-case  to  be  of  silver, 
iDd  that  it  would  be  sold  as  having  plated  fittings,  but  no 
alteration  was  made  in  the  catalogue.  Under  these  cin- 
comstances,  it  was  held  that  parol  evidence  of  the  statement 
of  the  auctioneer  was  admissible,  since  the  contract  existed 
partly  in  the  printed  particulars  and  partly  in  the  parol 
statement  of  the  auctioneer.  [Parke,  B. — You  say  there 
would  have  been  no  contract  within  the  Statute  of  Frauds 
unless  there  had  been  an  acceptance  of  part  of  the  goods, 
and  that  the  plaintiffs  could  not  have  succeeded  in  an 
action  for  not  receiving  the  goods,  as  the  letter  was  not 
meant  to  be  a  memorandum  of  the  agreement,  but  only  an 
order  for  the  goods.]     Even  assuming  the  contract  to  be 

(a)  5  Rep.  2C.  (b)  13  M.  &  W.  G14. 
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tatfL  oaataoDed  in  liie  letter,  it  vonld  ttD  be  imatmarj  to  ^v« 
puxil  erideooe  to  ezpliiii  it,  for  tiiere  is  ao  ttaiiiBCflt  of 
the  time  vliea  tJbe  pnoe  is  to  be  paid.  If  it  be  aid  iIhI 
tbe  law  will  implj  psjme&t  wislmi  m  itmmmaiiit 
puxil  evideoce  mmt  DerertheleM  be  g^ven,  in  ovder  to 
whst  is  a  rasonaUe  time,  nitli  itfaxMoc  to  ^e  cdbIm  of 
the  tnde,  or  pcioe  erf*  the  goods.  Tbejodgiul  cf /Vrfc^ 
B.,  in  HmHom  v.  Warrem  {a),  flbewB  ibe  fliMUjdr  on  vUdb 
extrinoc  eridoKde  isadmisfiifale  to  annex  inodenti  to  wnt- 
ten  contncts,  namely,  a  preenmpdan  tbat  tbe  paitiei  £d 
not  mean  to  expreas  in  wnling  tbe  wbole  of  the  fwaitiafi 
by  which  thej  intended  to  be  boond.  Tbe  casecf  Iwtf  t. 
Yate$(Jb)  does  not  apply;  for  there  the  whole  tenna  of  the 
ocmtract  were  contained  in  the  written  agreemant.  &m»- 
qwUf  J.,  in  his  jo^;ment  in  that  case,  refies  on  C^eosef  t. 
./4iiyEa  (c),  as  a  dednve  authority  to  shew  that  parol  eridenoe 
cannot  be  reodved  to  Tary  terms  whidi  do  appear  on  the 
£Ke  of  the  contract  In  that  case,  howerer,  the  agreement 
imported  a  contract  of  abeolnte  side,  whidi  passed  the  pro- 
perty in  the  goods  to  the  poichaser,  and  it  was  mao^at  bj 
parol  evidence  to  shew  that  the  sile  was  snlgect  to  a  ooih 
dition«  So»  also,  in  Mere$  y.  An9dl{d)f  the  parol  evidence 
aubstantially  altered  the  written  agreement.  The  evidence 
in  this  case  does  not  add  to  the  contract  any  term  whidi 
varies  the  previous  stipukticms.  In  EBU  v.  7%aa^ptoa  {e\ 
which  was  an  action  for  not  accqpting  goods^  to  whidi  the 
defendant  pleaded  that  the  jdaintiff  was  not  ready  to  ddivor 
them  within  a  reasonable  time,  it  was  hdd  that  the  parol 
representation  of  the  broker,  at  the  time  of  sale,  that  the 
goods  were  ready  for  shipment,  was  admissible  in  evidence. 
Lord  Abinger  says,  '^  Suppose  a  man  ccmtracts  to  sell  oei^ 
tain  goods,  and  the  parties  agree  that  the  goods  shall  be 


(a)  1  M.  &  W.  466.  (c)  3  Camp.  426. 

(6)  2  M.  &  G.  549 ;  2  Scott,         {d)  3  Wik.  275. 

N.  R.  645.  {e)  3  M.  &  W.  445. 
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conveyed  to  London,  and  nothing  be  said  about  the  time  1848. 
of  delivery,  would  it  not  be  essential  to  ascertain  what  the  lockett 
parties  were  contracting  about,  and  whether  anything  was 
flud  at  the  time,  and  whether  the  reasonable  time  not  being 
shewn  by  the  contract  itself,  you  could  derive  it  from  other 
sources?^  lAlderson,  B. — There  the  evidence  was  given 
merely  for  the  purpose  of  shewing  what  the  words  "  rea^ 
sonable  time^  meant 

(yMalley  and  Conchy  in  support  of  the  rule. — The  order 
ind  acceptance  in  writing  of  the  goods  constituted  a  com* 
plete  contract,  which  could  not  be  varied  by  parol  evidence. 
[Aldersan^  B. — An  acceptance  in  writing  is  different  from 
in  acceptance  by  parol ;  the  act  of  receiving  the  goods  may 
be  consistent  with  an  agreement  which  contained  qualified 
terms.]  The  invoice,  which  was  sent  according  to  order, 
imounts  to  an  acceptance  in  writing.  [Aldersoriy  B. — Sup- 
pose a  person  offers  to  sell  goods  to  another  upon  certain 
terms,  and  the  latter  does  not  then  agree,  but  afterwards 
writes,  merely  directing  the  goods  to  be  sent,  without  men- 
tioning any  terms ;  must  not  the  contract  be  considered  as 
made  upon  the  terms  offered?  Or  suppose,  in  this  case, 
instead  of  the  previous  statement  deposed  to  by  the  wit- 
nesses, the  plaintiff  had  written  to  the  defendant,  offering 
to  sell  him  goods  on  the  following  terms,  namely,  six  months* 
credit  and  three  months  bill,  and  that  afler  the  expiration 
of  the  three  months,  the  defendant  had  sent  a  letter  to  the 
pluntiff,  desiring  him  to  send  other  goods,  without  mention- 
ii^  any  terms,  and  the  plaintiff  had  then  sent  the  invoice ; 
would  not  the  two  letters  constitute  the  contract  ?  and  if 
10,  where  is  the  difference  between  the  plaintiff  writing  and 
speaking  the  terms?]  Unless  there  is  something  on  the 
&oe  of  the  writing  which  leads  to  the  inference  that  the 
purties  contracted  with  reference  to  some  previous  terms, 
psrcJ  evidence  must  be  altogether  rejected.  [Parke,  B. — 
Where  the  parties  agree  that  a  particular  instrument  shall 

VOL.  n.  H  EXCH. 
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184&  contain  the  tenns  of  the  C(mtnct»  the  rule  dearly  ia,  that 
LocuTT  parol  evidence  cannot  be  given  to  add  to  ot  diminish  finom 
NicKuv.  thoae  termsy  though  it  may  to  annex  inddents,  each  as  the 
custom  of  trade,  &a  Here,  however,  the  letter  of  the  24th 
of  December  refers  to  some  {Hrevions  ccmversaticm  with  the 
plainti£]  The  letter  plainly  indicates  that  payment  is  to 
be  made  on  delivery.  Ford  v.  YaJtu  (a)  is  a  condodve  au- 
thority to  that  effect.  \PaTke^  B. — That  case  is  based  upon 
the  supposition  that  there  was  a  memorandum  entered  into 
by  the  broker  contracting  for  both  parties,  but  it  was  not 
so.  Aldersan,  B. — In  that  case  there  could  have  been  no 
oontractv  for  the  memorandum  only  contained  the  name  c^ 
the  defendant's  agent]  That  dedmon  proceeded  on  the 
ground  that  the  l^al  construction  of  the  memorandum  was, 
that  the  goods  were  to  be  paid  for  on  delivery.  Greaves  v. 
Ashlin{b)  is  also  in  point.  So,  in  Williams  v.  Janes  {ej, 
where  an  attorney  entered  into  a  written  agreement  to  take 
into  partnership  a  person  who  had  not  at  that  time  be^i 
admitted  an  attorney,  and  no  period  was  expressly  fixed  for 
the  commencement  of  the  partnership,  it  was  hdd^  that  the 
partnership  commenced  from  the  date  of  the  agreement,  and 
that  parol  evidence  was  properly  admitted  to  shew  that  the 
person  taken  into  partnership  was  not  an  attorney  at  the 
time  the  agreement  was  executed,  though  it  could  not  be 
received  to  shew  that  the  agreement  was  not  to  take  effect 
until  he  should  be  duly  admitted,  since  that  would  make  the 
agreement  different  from  what  it  purported  to  be,  namdy, 
an  agreement  for  a  present  partnership.  Where  a  contract 
for  the  purchase  and  sale  of  goods  is  silent  as  to  price,  the 
law  will  imply  that  the  parties  intended  to  sell  and  buy  at  a 
reasonable  price:  Hoadly  v.  Machine  (if),  Acebal  v.  Lety  (e). 
This  is  not  like  the  case  of  Grant  v.  Maddax  (/),  where  the 

(a)  2  M.  &  G.  549;  2  Scott,  {d)  4  M.  &  Scott,  340;  10 

N.  B.  645.  Bing.  482. 

{h)  3  Campb.  426.  (e)  10  Bing.  376. 

(c)  5  B.  &  C.  108.  (/)  15  IL  &  W.  737. 
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defendant^  by  contract  in  writing,  haying  agreed  with  an  ao-        1848. 
trees  to  engageher  for  three  years,  and  pay  her  a  salary  of  £5,      Lookbtt 
£6,  and  £7  per  week  in  those  years ;  it  was  held,  that  parol      ^^ioklin 
evideaoe  was  admissible  to  shew  that,  according  to  the  uni- 
(ana  usage  of  the  theatrical  profession,  the  plaintiff  was  only 
to  be  paid  during  the  theatrical  season,  that  is,  during  such 
time  as  the  theatre  was  open  for  performance.    There  the 
eridenoe  did  not  alter  the  contract,  but  merely  explained  the 
meaning  of  the  words  used. 

Pabke,  B. — The  rule  must  be  discharged.  In  dedding 
this  particular  case  on  the  circumstances  of  the  case  itself, 
I  think  parol  evidence  was  admissible  to  prove  the  previous 
omverBation  with  the  plainti£  In  order  to  render  the  de- 
fiendant  liaUe,  there  must  be  some  evidence  to  take  the  case 
out  of  the  Statute  of  Frauds.  That  liability  arises  from  his 
leodpt  and  acceptance  of  the  goods ;  and  if  the  plaintiff  re- 
lied on  that,  the  defendant  would  have  been  at  liberty  to 
ihew  upon  what  terms  he  accepted  them,  by  going  into 
eridenoe  of  the  conversation  which  took  place  at  the  time 
the  order  was  given,  by  which  it  appears  that  the  contract 
was  to  pay  at  six  months'  credit,  and  by  a  bill  at  three 
months.  But  the  phdntiff,  instead  of  having  recourse  to 
the  receipt  and  acceptance  of  the  goods,  puts  in  the  original 
Older,  which,  without  further  explanation  by  parol,  would 
be  an  order  for  payment  on  delivery.  If,  then,  the  plain- 
tifi^  instead  of  giving  further  evidence  to  explain  this  order, 
flays  that  the  defendant,  by  accepting  the  invoice,  which 
treats  him  as  a  purchaser,  has  had  ample  notice,  and  there- 
five  there  is  an  acceptance  of  the  terms  of  the  sale,  it  is 
competent  for  the  defendant  to  shew  that  he  received  the 
goods  on  the  understanding  that  he  bought  them  by  credit 
It  ax  months,  and  bill  at  three  months.  The  case  of  Ford 
T.  Yates  was  disposed  of  on  the  supposition,  which  turned 
out  to  be  erroneous,  that  the  memorandum  entered  into  by 
the  broker  waa  a  binding  memorandum  under  the  Statute 

h2 
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iQ-ts.  of  Frauds.  It  was  signed  with  the  intention  of  being  a 
memorandum  of  the  contract  of  purchase  and  sale,  and  the 
Court  began  by  treating  it  as  a  binding  contract ;  and,  on 
that  supposition,  I  am  by  no  means  prepared  to  say  that 
decision  is  wrong. 

Alderson,  B. — I  am  of  the  same  opinion.  In  Ford  v. 
Yate$y  the  decision  of  the  Court  proceeded  on  the  supposi- 
tion that  the  written  instrument  complied  with  the  terms 
of  the  Statute  of  Frauds.  Under  that  statute,  a  contract 
to  deliver  goods,  without  mentioning  a  time  for  payment, 
means  that  the  delivery  and  the  payment  shall  be  contem- 
poraneous acts ;  and  Ford  v.  Yates  decided  that  in  such  case 
evidence  was  inadmissible  to  shew  that  it  was  not  intended 
that  the  payment  should  be  contemporaneous  with  the  de- 
livery of  the  goods.  Here  the  difficulty  is  of  a  different 
nature.  The  documents  in  question  are  not  a  contract,  but 
are  writings  out  of  which,  with  other  things,  a  contract  is 
to  be  made.  The  question,  then,  is,  whether  the  defendant 
has  not  a  right  to  adduce  evidence,  not  to  contradict  the 
written  instruments,  but  to  shew  the  real  contract,  of  which 
the  paper  contains  only  one  of  the  terms.  In  order  to  do 
that,  the  defendant  must  resoii;  to  the  previous  conversation. 
It  is  like  the  case  of  an  offer  by  letter,  ^vritten  by  the  plain- 
tiff to  the  defendant,  stating  the  terms  on  which  the  former 
proposes  to  sell  certain  goods ;  in  answer  to  which  the  de- 
fendant writes  a  letter  to  the  plaintiff,  desiring  him  to  send 
certain  articles,  but  not  specifying  any  terms.  In  such  case, 
can  it  be  doubted  that  the  second  letter  would  have  refer- 
ence to  the  terms  contained  in  the  first,  and  that  the  two 
letters  would  constitute  the  contract ;  and  that  when  the 
plaintiff  sent  the  goods,  he  would  send  them  on  the  terms 
contained  in  his  own  letter  ?  Here,  instead  of  a  previous 
letter  written  by  the  plaintiff,  there  is  a  conversation  be- 
tween him  and  the  defendant.  In  holding  this  evidence 
admissible,  we  do  not  trench  on  any  of  the  cases. 


UILABT   VACATION,    11  VICT.  101 

Platt,  B. — If  the  invoice  had  been  signed  by  the  de-  1848. 
fendant,  there  might  have  been  some  colour  for  the  argu- 
ment on  behalf  of  the  plaintiff,  for  then  it  might  have  been 
urged  that,  as  the  contract  made  no  mention  of  the  time  of 
payment,  it  would  be  inferred  that  payment  was  to  be  made 
either  on  request  or  within  a  reasonable  time  afler  the  bar- 
gain* The  fallacy  of  the  argument  on  the  part  of  the  plain- 
tiff consists  in  treating  the  writings  as  a  contract,  when,  in 
fact,  they  are  merely  acts  done  in  pursuance  of  a  contract. 
The  letter  of  the  24th  of  December  refers  to  some  conversa- 
tion, and  unless  that  conversation  be  imported  by  way  of 
evidence,  it  cannot  be  known  when  the  payment  was  to 
be  made,  the  documents  being  silent  as  to  the  time. 

Bule  discharged. 


MORLEY  V.  PlNCOMBE.  Jf^J.  9. 

IKESPASS,  for  breaking  and  entering  the  plaintiff's  Commodities 
close,  and  taking  twenty  dead  pigs,  twenty  cwt.  of  pork,  bcrestored^ 
and  divers  other  articles.     Pleas — first,  not  ffuilty  "  by  sta-  ??«?  *  replevin 

o        J         J  m  the  same 

tute ;"  and,  secondly,  leave  and  license.  pUght  and  oon- 

At  the  trial,  before  Wilde^  C.  J.,  at  the  last  Devon  Sum-  in  which  they 

mer  Assizes,  it  appeared  that  the  articles  in  question  were  J^^^n^are  not 

seized  by  the  defendant  as  a  distress  for  rent     The  de-  dwtrainable  for 

■^  ,  ,  rent  at  common 

fendant,    under  the  directien  of  the  learned  judge,  had  a  law;  and  there- 

J.  fore  the  flesh 

verdict.  of  animals 

lately  slangh- 
tered  cannot  b« 

Crowder  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  distrained, 
of  the  verdict  being  against  evidence,  and  also  for  misdirec- 
tion. 

Kinglake  and  Fitzherbert  now  shewed  cause,  and  con- 
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1848.  tended  that  the  evidence  was  in  the  defendant's  favour. 
MoRLBT  [Parke,  B. — Assuming  the  first  question  to  be  dedded  in 
PxNfToMBB.  ^^^  defendant's  favour,  the  remaining  point  must  be  found 
for  the  plaintiff;  for  how  can  commodities  of  a  perishable  na- 
ture^ and  which  cannot  be  restored  in  the  same  state  as  that 
in  which  they  were  taken,  be  made  the  subject  of  distress. 
The  common  law  is  not  taken  away  by  the  statute  of  2 
Will.  &  M.  c  5.  Rolfe,  B. — The  rule  is  phdn,  you  cannot 
distrain  commodities  which  are  liable  to  perish  within  a  rea- 
sonable time  after  they  have  been  taken.  Parkey  B. — ^It  was 
said  by  Lord  Chief  Justice  WiUes,  in  Simpson  v.  Hartop  (a), 
that  '^  cocks  and  sheaves  of  com  were  not  distndnable  before 
the  statute  2  WilL  &  M.  c.  5,  (which  was  made  in  favour  of 
landlords),  because  they  could  not  be  restored  again  in  tiie 
same  plight  and  condition  that  they  were  before  upon  a  re- 
plevin, but  must  necessarily  be  damaged  by  being  removed." 
Atdersoriy  B.,  referred  to  1  BolL  Abr.  666.  The  rule  is 
plsdn :  what  is  true  of  com,  is  true  of  the  flesh  of  pigs.] 

Crowder  and  Montoffu  Smith,  in  support  of  the  rule,  were 
not  called  upon. 

Per  Curiam  (A), 

Bule  absolute. 

(a)  WiUes,  616. 
(b)  Parke,  B.,  Aldersm,  B.,  Rolfe,  B.,  and  PlaU,  B. 
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1&18. 

Llotd  V.  Davies.  Fe^  11. 

1  HE  first  count  of  the  declaration  in  case  was  for  an  ex-  A  tenant  by 

•         «•  mm  •  -Tft.         degit  has  a 

oesBive  mstress  ;  the  second  count  was  in  trover.     Flea,  right  to  dis- 
not  guUty  "by  statute."  iSSn'SST* 

At  the  trial,  before  CressweU,  J.,  at  the  last  Cardigan 
Summer  Assizes,  the  plaintiff,  in  order  to  shew  his  right  to 
£strain,  put  in  an  elegit,  but  did  not  prove  that  the  defend- 
ant had  attorned  to  him.  It  was  thereupon  contended  that 
the  defendant  had  no  right  to  distrain  without  attornment, 
and  of  that  opinion  was  the  learned  judge,  and  the  phuntiff 
had  a  verdict. 

Lush^  in  ACchaehnas  Term  last,  moved  for  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  there  should  not  be  a  new 
trial  on  the  ground  of  misdirection. — There  was  no  need  of 
attornment.  In  Rogers  v.  Pitcher  (a),  Gibbs,  C.  J.,  says : 
''If  the  land  had  been  in  the  possession  of  the  former 
owner,  the  sheriff  might  have  delivered  actual  possession : 
where  it  is  in  the  possession  of  a  tenant,  the  sheriff  sets  it 
out  by  metes  and  bounds,  and  the  tenant  is  bound  thence- 
forth to  pay  rent  for  his  moiety  to  the  tenant  by  elegit. 
This  is  a  case  in  which  attornment  was  not  necessary  be- 
fore the  Statute  of  Attornments,  because  tenant  by  elegit 
was  in  by  judgment  of  law,  to  whom  attornment  was  not 
necessary."  In  Perkins (b)  it  is  said:  "But  in  cases  of 
grants  of  reversions,  there  ought  to  be  attornments;  other- 
wise they  shall  not  pass,  if  the  grant  be  not  by  matter  of 
recordy^  &C.  The  statute  of  4  Anne,  c.  16,  only  applies  to 
the  acts  of  the  parties.  [He  also  referred  to  Co.  Litt.  ss. 
584,  585.] 

The  Court  granted  a  nde  nisi ;  against  which 
(a)  0  Taunt.  207.  (h)  Sect.  114. 
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1848.  ^  Evans  {Bramwell  with  him)  now  shewed  cause. — The 

defendant  had  no  right  to  distrain  without  attornment. 
Harris  v.  Booker  (a)  is  not  a  decision  upon  the  point;  but 
Best^  C.  J.9  there  says,  in  delivering  the  judgment  of  the 
Court,  '^  We  do  not  agree  that  an  attornment  would  have 
been  unnecessary,  supposing  the  pkintLflT  had  been  in  a 
situation  to  call  for  it.  *  *  *  *  In  the  present  cause 
the  property  is  claimed  under  a  judgment;  and  even  if  the 
tenant  by  elegit  had  a  right  to  enter,  we  think  he  could  not 
have  proceeded  for  rent  without  an  attornment."  [Parhe^ 
B. — There  are  three  authorities  in  the  Year  Books  against 
you,  cited  in  Roll.  Abr.,  tit  "  Attornment,''  (F),  37  Hen.  6, 
33 ;  39  Hen.  6,  24 ;  20  Hen.  6,  7, 6.  They  settle  this  point, 
and  decide  that  attornment  is  not  necessary;  where  the 
reversion  was*  assigned  by  operation  of  law  it  was  not  re^ 
quisite,  but  it  was  when  assigned  by  the  act  of  the  parties. 
If  a  party  gets  the  reversion,  he  is  entitled  to  the  rent 
which  is  attached  to  it.  Rolfcy  B.,  referred  to  KolL  Abr., 
tit.  "Execution  (B);"  Sir  Thomas  CambeWs  case.  Parke,  B. 
— There  is  also  Tlie  Bishop  of  BristoFs  case{b).  The 
question  is  dear  upon  the  authorities.] 

fVatsouy  contrk,  was  not  caUed  upon. 


Per  Curiam  (c). — The  rule  must  be 


Absolute. 


(a)  4  Bing.  96.  (c)  Parley  B.,  Alder8(my  B., 

(6)  3  Leon.  113.  Rdfey  B.,  and  PkUj  B. 
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1848. 


Young  and  Another,  Assignees  of  Nortlett,  a  Bankrupt,      Fd>.  10. 

t?.  Hope  and  Another. 

« 

X  ROVER,  by  the  assignees  of  a  bankrupt,  for  certain  A  trader  took 
goods,  chattels,  and  effects.     The  declaration  contained  a  goods  under  an 
count  on  the  possession  of  the  bankrupt,  and  another  on  the  "^^^^^ 
possesion  of  the  assismees.     Pleas,  not  ffuilty  and  not  pos-  ^«  "houid  keep 

*  °  '  o        .r  IT         poascsiion  for  a 

sessed.  twelvemonth, 

At  the  trials  before  the  Lord  Cliief  Baron,  at  the  York  ccrtiS8um,but 
Summer  Assizes,  1847,  it  appeared  that  the  goods  in  ques-  ^^^^i^d  on 
tion,  which  consisted  of  shop  fixtures  and  materials  of  trade,  »  certain  day, 

,  the  owner 

belonged  to  the  defendant,  and  that  one  Nortktt  came  into  should  be  at 
possession  of  them  mider  an  agreement  that  he  should  keep  take'^^em.'^e 
possession  for  a  twelvemonth,  upon  payment  of  a  certain  *^^^.  ^^' 
sum,  but  if  he  failed  to  pay  the  money  on  the  16th  May,  aession  of  the 

.  ,      trader  until  the 

1847,  the  defendant  should  be  at  liberty  to  retake  the  goods,  stipulated  time 
Nortlett  continued  in  possession  of  the  goods,  treating  them  ^iraSw  mcmer 
as  his  own,  until  the  16th  May,  1847,  when  the  money  not  not  having  been 

•^  ^  ^  paid,  the  owner 

having  been  paid,  the  defendant,  on  the  following  day,  sold  sold  them,  after 
them.     On  the  24th  May,  a  fiat  issued  against  Nortlett,  ruptcy  oom- 
on  an  act  of  bankruptcy  conunitted  on  the  14th  of  May.  "^^^  ^J^^ 
It  was  submitted  that  the  plaintiffs  were  entitled  to  recover,  fo"  the  fiat 

issued : — Held, 

inasmuch  as  the  goods  were  in  the  '^ order  and  disposition'    that  this  was  a 
of  the  bankrupt,  within  the  72nd  section  of  the  6  Geo.  4,  pro^t^  by 
c  16.     On  the  part  of  the  defendant,  it  was  contended,  that  ^\l  *  ^^"^ 

'^  c.  29,  8.  1. 

this  was  a  "  transaction"  protected  by  the  2  &  3  Vict,  c  29, 
8.  1.  The  learned  judge  ^was  of  opinion,  that  the  agree- 
ment was  a  fraud  on  the  creditors,  and  directed  a  verdict  for 
die  plaintiffs,  reserving  leave  for  the  defendant  to  move  to 
enter  a  verdict  for  him. 

A  rule  nisi  having  been  obtained  accordingly, 

H.  Hill  shewed  cause. — The  question  is,  whether  the 
72nd  section  of  the  6  Geo.  4,  c.  16,  relating  to  goods  in  the 
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1848.  order  and  dispoaition  of  bankrupts,  is  affected  by  the  2  &  3 
Vict  c.  29,  8.  1.  The  latter  statute  enacts,  ^*  that  all  con- 
tracts, dealings,  and  transactions,  by  and  with  any  bankrupt, 
really  and  bon&  fide  entered  into  before  the  date  and  issuing 
of  the  fiat,  shall  be  deemed  valid,  notwithstanding  any  prior 
act  of  bankruptcy  by  such  bankrupt  committed.''  It  will 
be  argued  on  the  other  side,  that  the  effect  of  that  enact- 
ment is,  to  do  away  with  the  relation  to  the  act  of  bank- 
ruptcy, and  to  substitute  the  issuing  of  the  fiat  for  the  act 
of  bankruptcy,  in  all  cases  in  which  the  party  had  not  no* 
tice  of  the  act  of  bankruptcy.  Such  construction,  howeTer, 
cannot  be  supported.  The  case  of  Fawcett  v.  Feame  (a) 
shews  that  the  words  in  the  6  Greo.  4,  c  16,  s.  72,  ^'at  the 
time  he  becomes  bankrupt,"  mean,  at  the  time  of  the  com- 
mitting of  the  act  of  bankruptcy,  and  not  the  time  when  the 
fiat  issued,  the  statute  of  Victoria  having  made  no  alteration 
in  this  respect.  In  Load  v.  Green  (6),  Parke,  B.,  in  deli- 
vering judgment,  says:  ^'To  come  within  the  72nd  section 
of  the  6  Geo.  4,  c  16,  the  goods  must  have  been  in  the  bank- 
rupt's possesion  *^at  the  time  he  became  bankrupt;  that  is,  at 
the  time  of  the  act  of  bankruptcy."  [Parke,  B. — No  doubt 
that  section  must  be  construed  so  as  to  give  the  assignees  all 
the  property  of  which  the  bankrupt  was  tiie  apparent  owner 
at  the  time  of  the  act  of  bankruptcy;  but  prior  to  the  sta^ 
tute  of  Victoria,  if  the  real  owner  had  retaken  possesion  of 
his  goods  before  the  act  of  bankruptcy,  he  would  have  beeii 
entitled  to  them  in  law.  The  question  then  is,  whether  the 
statute  of  Victoria  does  not  give  the  same  right,  if  he  re- 
takes them  before  the  issuing  of  the  fiat]  The  object  ci 
that  statute  was,  to  protect  parties  having  bonti  fide  deal- 
ings with  the  bankrupt,  touching  his  property,  or  con- 
cerning payments  made  by  or  to  him ;  but  the  statute  was 
not  intended  to  aid  persons  who  entrusted  their  goods  to  a 
trader,  in  order  to  enable  him  to  obtain  a  false  credit.    The 

(a)  6  (1.  B.  20.  (6)  15  M.  &  W.  216. 
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trae  meaning  of  the  statute  appears  from  the  preamble,  ^1848. 
which  recites  the  82nd  section  of  the  6  Geo.  4,  c.  16,  relating 
to  payments  made  by  and  to  bankrupts  without  notice;  but 
it  makes  no  mention  of  the  Slst  section,  relating  to  convey- 
ances, contracts,  and  other  dealings  and  transactions  by 
and  with  bankrupts.  [ParA^,  B. — It  was  clearly  meant  to 
alter  the  Slst  section;  and  the  omission  to  mention  it  shews 
how  imperfect  the  recital  is.]  In  re  Sfyan  (a)  was  the  case 
of  a  deposit  of  a  policy  of  assurance,  by  way  of  security  for 
a  debt,  made  previously  to  the  commission  of  an  act  of  bank- 
ruptcy by  the  depoator,  and  notified  to  the  insurance  com- 
pany by  the  party  with  whom  the  deposit  was  made  pre- 
viously to  the  issuing  of  the  fiat,  though  subsequently  to 
the  act  of  bankruptcy;  and  such  transaction  was  held  valid 
as  against  the  assignees  under  the  2  &  3  Vict.  c.  29,  it  not 
aiqpearing  that  at  the  lime  the  notice  was  given  the  party 
giving  it  was  aware  of  an  act  of  bankruptcy  committed. 
But  there  the  bankrupt  was  dealing  with  his  own  property, 
not  property  entrusted  to  him.  The  statute  of  Victoria  has 
no  application  to  a  transaction  entered  into  prior  to  the  act 
of  bankruptcy,  and  in  which  the  goods  were  retaken  after 
the  act  of  bankruptcy.  The  case  of  Wright  v.  Feamley  (A)^ 
which  was  affirmed  on  error  in  the  Exchequer  Chamber  {c\ 
explains  the  meaning  of  the  word  '^transaction. "  There  the 
bankrupt  had  within  two  months  before  the  fiat  deposited 
diattels  by  way  of  pledge,  in  consideration  of  an  advance  of 
money;  and  it  was  held,  that  the  transaction,  though  bonft 
fide  and  without  notice  of  the  act  of  bankruptcy,  was  not  pro- 
tected by  the  82nd  section  of  the  6  Geo.  4,  c.  16.  [Parke,  B. 
— ^All  that  the  Court  there  decided,  was,  that  a  pledge  of 
goods  was  not  a  pajrment  within  that  section.  In  the  case 
of  Pariente  v.  Pennell  {<!),  Tindal,  C.  J.,  ruled,  that  goods 
suffered  by  the  true  owner  to  remwi  in  the  possession  of  a 


(«)  1  Phil.  105.  (c)  6  Bing.  N.  C.  440. 

(b)  6  Bing.  N.  C.  89.  (d)  2  Moo.  be  Rob.  516. 
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1848.  trader  till  after  a  secret  act  of  bankruptcy,  but  taken  pos- 
session of  before  the  fiat,  do  not,  since  the  statute  of 
Victoria,  pass  to  the  assignees.]  In  that  case  the  jury  found 
that  the  plaintif}'  had  notice  of  an  act  of  bankruptcy,  and  a 
verdict  was  given  for  the  assignees,  so  that  there  was  no  op- 
portunity of  questioning  the  ruling  of  the  learned  judge. 

Knowles  appeared  to  argue  in  support  of  the  rule,  but 
was  not  called  upon. 

Parke,  B. — The  rule  must  be  absolute.  The  question 
depends  upon  the  true  construction  of  the  statute  2  &  3 
Vict.  c.  29,  s.  1.  Mr.  Hill  says,  that  it  must  be  confined 
to  cases  in  which  the  bankrupt  transfers  the  right  of  pro- 
perty in  his  own  goods.  I  cannot  collect,  from  any  expres- 
sion in  the  preamble  of  the  statute,  that  such  construction  is 
to  be  put  upon  it.  After  reciting  the  6  Geo.  4,  c.  16,  and 
the  2  Vict  c.  11,  it  thus  proceeds:  ^'whereas  it  is  expedient 
that  further  protection  should  be  given  to  persons  deaVng 
with  bankrupts  before  the  issuing  of  any  fiat  against  them." 
The  object  of  the  enactment  was,  to  do  away  with  the  rule 
of  relation  to  the  act  of  bankruptcy,  which  was  considered 
to  work  great  injustice;  and  I  see  no  reason  why,  if  it  were 
intended  to  prevent  such  rule  of  relation  in  the  transfer  of 
the  bankrupt's  property,  it  should  not  also  apply  to  the  case 
of  a  bankrupt  dealing  with  the  property  of  others.  K  the 
contract  had  been,  that,  for  an  antecedent  consideration,  the 
bankrupt  would,  on  the  16th  of  March,  deliver  up  certain 
property  of  him  the  bankrupt,  and  if  he  failed  to  do  80>  the 
party  should  be  at  liberty  to  take  possession  of  the  property; 
and  if  afterwards,  in  pursuance  of  that  agreement,  the  party 
took  possession,  I  cannot  understand  why  that  transaction 
should  be  protected,  and  the  transaction  of  a  bankrupt  re- 
turning another  person's  goods  should  not  also  be  protected. 
In  the  absence  of  authority,  I  should  have  thought  that  the 
latter  case  would  clearly  full  within  the  description  of  a 


t7. 

Hope. 
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"transaction  by  and  with  the  bankrupt"  before  the  date  1048. 
and  issuing  of  the  fiat  There  are,  however,  two  authori-  Young 
ties,  one  of  which,  a  decision  of  Lord  Chancellor  Lyndhursty 
"  In  the  Matter  of  Styan^^  seems  to  me  expressly  in  point. 
There  a  policy  of  insurance  had  been  deposited  as  security 
for  a  debt;  but  the  creditor  omitted  to  give  notice  to  the  in- 
surance company,  before  the  commission  of  an  act  of  bank- 
ruptcy by  the  depositor,  the  effect  of  which  was,  to  leave 
the  policy  in  the  situation  of  goods  in  the  apparent  owner- 
ship of  the  bankrupt:  but  the  creditor  having  given  notice 
before  the  issuing  of  the  fiat,  and  having  no  knowledge  that 
an  act  of  bankruptcy  had  been  committed,  the  Lord  Chan- 
cellor thought  the  transaction  protected  by  the  2  &  3  Vict, 
c  29.  Besides  that  case,  there  is  the  opinion  of  TindaU 
C.  J.,  in  the  case  of  Pariente  v.  Pennell  (a).  It  is  true  that 
an  opinion  expressed  at  Nisi  Prius  is  not  entitled  to  the 
same  weight  as  if  expressed  after  solemn  argument,  but  the 
opinion  is  one  which  does  not  require  authority  to  support 
it  Upon  the  true  construction  of  the  act,  and  according  to 
strict  justice,  this  transaction  ought  to  be  protected. 

Alderson,  B. — I  am  of  the  same  opinion.  This  is  a 
**  transacdon  "  which  takes  place  between  the  time  of  the 
committing  of  the  act  of  bankruptcy,  and  the  issuing  of 
the  fiat  The  act  of  Parliament  makes  valid  all  such  trans- 
actions, provided  the  party  dealing  with  the  bankruj)t  had 
no  notice  at  the  time  of  an  act  of  bankruptcy.  As  to 
those  matters,  the  act  of  bankruptcy  and  the  issuing  of  the 
fiat  are  to  be  taken  as  one  and  the  same  day.  In  the  case 
of  Fawcett  v.  Fearne  (J),  tlie  goods  came  into  the  posses- 
sion of  the  bankrupt  for  the  first  time  after  the  act  of 
bankruptcy  and  before  the  fiat ;  and  it  was  argued  that  the 
case  was  not  within  the  clause  of  the  statute  which  makes 
goods  in  the  possession  of  the  bankrupt  as  reputed  owner 

(a)  2  Moo.  &  Rob.  516.  {h)  6  Q.  B.  20. 
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1848.  '^  at  the  time  be  becomes  bankrupt  ^  subject  to  the  dispoa- 
tion  of  his  assignees.  That  case  is  relied  upon  as  an 
authority  to  shew  that  the  6  Geo.  4,  c.  16^  s.  72,  is  not 
altered  by  the  2  &  3  Vict.  c.  29,  s.  1 ;  but  the  answer  ia, 
that  the  latter  statute  has  no  relation  to  such  matters,  inas- 
much as  it  only  renders  valid  particular  transactions  before 
invalidated  by  the  rule  of  relation  to  the  act  of  bankruptcy. 
In  truth  the  present  point  was  not  decided  in  that  case. 
Here  the  goods  were  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  the  committing  of  the  act  of  bank- 
ruptcy ;  and  if  the  true  owner  had  not  retaken  possession 
of  them,  might  have  been  disposed  of  by  the  assignees. 

RoLFE,  B. — I  am  of  the  same  opinion.  The  expression 
in  the  statute  is,  ^'  all  contracts,  dealings,  and  transactions 
by  and  with  any  bankrupt."  Here  the  transaction  is  this — 
that,  before  the  committing  of  the  act  of  bankruptcy,  certain 
goods  are  deposited  with  the  bankrupt,  upon  terms  enabling 
him  to  keep  possession  of  them  for  a  year  upon  payment 
of  a  certain  sum ;  and  enabling  the  owner  to  resume  pos- 
session in  case  the  money  was  not  pdd  at  the  stipulated 
time.  The  owner  takes  possession  after  the  act  of  bank- 
ruptcy, and  before  the  issuing  of  the  fiat  Such  a  case 
seems  to  me  to  come  within  the  express  terms  of  the  act 
of  Parliament.  Was  it  not  a  "  dealing,"  was  it  not  a 
** transaction "  with  the  bankrupt?  It  was  evidently  so. 
Without  authority  I  should  have  thought  it  a  clear  case, 
and  I  am  not  able  to  distinguish  it  from  In  re  Styan. 

Platt,  B. — It  is  clearly  a  "  dealing  "  or  "  transaction  " 
with  the  bankrupt  before  the  issuing  of  the  fiat. 

Bule  absolute. 
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1848. 

Syebs  V.  Jonas.  j?^,  18. 

Assumpsit  for  goods  sold  and  delivered,  and  goods  In  an  action  for 
bargsuned  and  sold.    Plea,  non  assumpsit.  bac(»Mld!  evil 

At  the  trial,  before  Wtghtman,  J.,  at  the  Liverpool  Sum-  fiwfto  shtw"' 
mer  Asrizes,  1847,  it  appeared  that  the  action  was  brought  thatbythe  etta- 
to  recover  222L  \s.  2dl,  being  the  price  of  five  bales  of  La  the  tobacco 
Guayra  tobacco,  sold  by  the  plaintiff  to  the  defendant  under  ^by  mLTic 
the  following  circumstances : — The  plaintiff  was  a  general  although  not  so 
merchant  at  Liverpool,  and  engaged  in  the  La  Guayra  bought  and  sold 
trade ;  the  defendants  were  cigar  manufacturers  in  London.  ^^^' 
On  the  19th  of  August,  1846,  one  Samuelson,  of  Liver- 
pool, a  tobacco  broker,  who  had  occasionally  been  employed 
both  by  pluntiff  and  defendants  in  the  sale  of  tobacco, 
forwarded  to  the  defendants  six  samples  of  fifby-one  bales  of 
tobacco  then  in  bond,  and  which  the  plaintiff  was  desirous 
of  selling.     Samuelson  represented  that  the  bulk  was  equal 
to  the  sample.     Some  correspondence  afterwards  took  place 
between  the  defendants  and  Samuelson  as  to  the  quality  and 
price   of  the  tobacco;   and   on  the    14th  of  September, 
Samuelson  being  in  London,  concluded  the  bargain  with 
the  defendants,  when  bought  and  sold  notes  agreeing  with 
each  other  were  delivered  to  the  plaintiff  and  defendants. 
The  following  is  the  form  of  the  sold  note : — 

*'  Messrs.  E.  Jonas  and  Brothers,  London. 

"Liverpool,  September  14,  1846. 

"  I  HAVE  this  day  sold  you  on  account  Mr.  W.  H.  L. 
Syers,  fifty-one  bales  tobacco  ex  Lucretia,  La  Guayra,  at 
11(2.  per  lb.  in  bond:  customary  allowances:  payment  two 
and  two  months.  "  Edward  Samuelson." 

The  defendants'  case  was,  first,  that  Samuelson  was 
appointed  with  limited  authority  to  buy  by  sample  only, 
and  that  the  defendants  were  not  bound  by  the  contract : 
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1848.  secondly,  that  the  bulk  did  not  correspond  with  the  sample ; 
and  evidence  was  tendered  to  shew  that  by  the  uniyersal 
usage  of  the  trade,  a  sale  of  tobacco  was  understood  to  be 
by  sample.  The  learned  judge  offered  to  leave  the  first 
question  to  the  jury,  which  was  declined  by  the  defendants' 
counsel ;  and  as  to  the  other  point,  he  ruled  fliat  the  evi- 
dence was  inadmissible,  inasmuch  as  it  varied  the  written 
contract,  which  was  contained  in  the  bought  and  sold  notes ; 
and  under  his  lordship's  direction  a  verdict  was  found  for 
the  plaintiff. 

A  rule  nisi  having  been  obtained  to  set  aside  the  verdict, 
and  for  a  new  trial,  on  the  ground  of  misdirection  and  the 
rejection  of  evidence, 

Tomlinson  shewed  cause,  (February  10). — As  to  the  ob- 
jection that  the  broker  had  no  authority  to  buy  otherwise 
than  by  sample,  and  consequently  the  defendant  was  not 
bound  by  the  contract,  it  is  a  sufficient  answer  that  the 
learned  judge  offered  to  leave  the  question  to  the  jury. 

The  only  point  then  is,  whether  evidence  was  admissible 
of  the  general  custom  in  the  tobacco  trade,  that  all  sales 
were  understood  to  be  by  sample,  though  not  so  mentioned 
in  the  contract.  It  is  submitted  that  no  evidence  can  be 
given  for  the  purpose  of  controlling  or  varying  the  specific 
contract  entered  into.  In  the  case  of  Meyer  v.  Evertk  (a), 
Lord  Ellenborough  ruled,  that  where,  upon  a  sale  of  goods, 
the  seller  produces  a  sample,  and  represents  that  the  bulk  is 
of  equal  quality,  if  there  be  a  sale  note  which  does  not 
refer  to  the  sample,  this  is  not  a  sale  by  sample ;  and  if  the 
goods  turn  out  to  be  of  inferior  quality,  the  purchaser's 
remedy  is  by  an  action  on  the  case  for  a  deceitful  repre- 
sentation. This  point  was  much  discussed  in  the  case  of 
Trueman  v.  Loder  (6).  There,  evidence  was  offered  by  a  de- 
fendant of  a  custom  in  the  tallow  trade,  that  on  contracts 

(a)  4  Cainph.  22.  (^)  11  A.  &  K.  680. 
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for  the  sale  of  tallow,  a  party  might  reject  the  undisclosed  1848. 
principal,  and  look  to  the  broker  for  the  completion  of  the 
contract ;  and  sach  evidence  was  held  inadmissible  as  vary- 
ii^  'a  written  instrument.  Lord  Denman^  C.  J.,  in  de- 
livering the  judgment  of  the  C!ourt  says,  "  Custom  of  trade 
Ins  been  supposed  to  form  a  virtual  exception  to  this  well- 
known  rule ;  but  the  cases  go  no  further  than  to  permit 
the  explanation  of  words  used  in  a  sense  different  from  their 
ordinary  meaning,  or  the  addition  of  known  terms  not  in- 
consistent with  the  written  contract."  This  custom  of  trade, 
which  amounts  to  an  implied  warranty,  cannot  be  annexed 
to  an  absolute  contract,  so  as  to  control  its  provisions. 
The  Court  called  on, 

Wiatsan  (with  whom  was  Hoggins)  to  support  the  rule. — 
The  usage  of  trade  sought  to  be  proved  does  not  annex 
toy  additional  term  to  the  contract,  but  only  explains  its 
meaning.  It  is  no  variance  to  say,  that,  according  to  the 
usage  of  trade,  all  contracts  of  this  kind  are  subject  to  a 
condition,  that  the  bulk  shall  correspond  with  the  sample. 
The  evidence  of  this  usage  is  equally  admissible  as  a  cus- 
tom for  a  way-going  crop  in  the  case  of  a  lease.  It  adds 
DO  new  term  inconsistent  with  the  contract  In  the  case 
of  BayUffe  v.  Butterworth  (a),  evidence  was  admitted  of  a 
usage  on  the  Stock  Exchange  at  Liverpool  for  brokers  to 
be  answerable  to  each  other  for  engagements  entered  into 
between  them  for  third  parties.  In  Hutton  v.  Warren  {b\ 
where  the  question  was,  whether  a  custom  of  the  country 
was  excluded  by  a  stipulation  in  a  lease,  Parke,  B.,  in  de- 
livering the  judgment  of  the  Court,  says,  "  It  has  been  long 
settled,  that,  in  commercial  transactions,  extrinsic  evidence 
of  custom  and  usage  is  admissible  to  annex  incidents  to 
written  contracts,  in  matters  with  respect  to  which  they  are 
alent     The  same  rule  has  also  been  applied  to  contracts 

(a)  Ante,  p.  425.  {b)  1  M.  &  W.  466. 

VOL.  IL  I  Excn. 
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1B48.  in  other  transactions  of  life^  in  which  known  usages  have 
been  established  and  prevailed;  and  this  has  been  done 
upon  the  principle  of  presumption,  that,  in  such  transac- 
tions, the  parties  did  not  mean  to  express  in  writing  the 
whole  of  the  contract  by  which  they  intended  to  be  bound, 
but  a  contract  with  reference  to  those  known  usages.'' 
Evidence  may  be  given  to  shew  the  meaning  of  the  term 
^'  a  month ''  in  conunercial  transactions,  that  term  not 
meaning  the  same  period  in  law.  This  mercantile  instru* 
ment  must  be  construed  with  reference  to  the  usage  of 
trade,  which  annexes  this  condition  as  incident  to  every 
contract  for  the  sale  of  tobacco.  Tmeman  v.  Loder  (a) 
was  decided  on  the  ground,  that  the  defendant  was  suffi- 
ciently proved  to  be  the  vendor  of  the  tallow,  and  that 
evidence  of  custom  for  the  purpose  of  shifting  his  liability 
was  inadmissible.  [Parkcy  B. — In  Parker  v.  Palmer  {b)^ 
the  words  ^^  by  sample  '*  are  said  to  mean  a  mere  collateral 
engagement,  on  the  part  of  the  seller,  that  the  commodity 
shall  be  of  a  partictdar  quality.  If  they  merely  amount  to 
a  warranty,  and  not  a  condition  of  sale,  there  would  be 
nothing  inconsistent  with  the  contract  in  admitting  evi- 
dence of  the  usage.]  In  Hodgson  v.  Davis  (c),  evidence 
was  given  of  the  usage  of  trade  in  the  city  of  London, 
that  a  person  who  sells  goods  by  a  broker  reserves  to  him- 
self the  power  of  ratifying  or  rejecting  the  contract,  as  he 
shall  be  satisfied  with  the  credit  of  the  purchaser.  In 
Dickinson  v.  Lelwallid)^  there  was  proof  of  a  usage  in  the 
Irish  provision  trade,  that  a  general  authority  to  a  broker 
to  sell  expires  with  the  day  on  which  it  was  given ;  and 
that  a  contract  for  the  sale  of  goods  afterwards  entered 
into  by  the  broker  is  not  binding  on  the  principal.  In 
Whittaker  v.  Mason  {e\  which  was  an  action  for  breach  of 
contract,  in  not  paying  for  books  sold  and  delivered,  by 

{a)  11  A.  &  E.  589.  {d)  4  Camp.  279. 

\h)  4  B.  &  Aid.  387.  le)  2  Bing.  N.  C.  359. 

(c)  2  Camp.  580. 
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biHs  at  certain  dates,  with  security  for  their  being  honoured,  ^  1848. 
the  defendant  pleaded  a  custom  in  London,  that  upon  such 
sales  the  security  need  not  be  given,  unless  required,  when 
the  books  are  delivered ;  and  that  the  plaintiff  did  not  re-^ 
quire  it  at  that  time.  On  demurrer  to  the  replication,  the 
plea  was  held  good.  Tindal^  C.  J.,  there  says,  "  The  ob* 
jection  taken  to  the  plea  is,  that  the  defendant  cannot  by 
law  vary  the  terms  of  a  written  contract  by  the  introduc- 
tion of  the  custom  and  usage  of  trade;  and  that  as  he 
would  be  precluded  from  shewing  such  custom  or  usage  in 
evidence,  he  is  equally  prevented  from  pleading  the  same 
in  bar  of  the  action.  How  far  a  mercantile  contract,  re- 
duced to  writing,  and  signed  by  the  parties,  which  is  silent 
on  a  particular  point,  may  have  that  silence  supplied  by 
evidence  of  a  general  course  and  usage  of  trade,  within 
the  limits  of  which  the  contract  was  made,  and  to  which 
it  relates,  b  a  question  which  it  would  be  difficult  to  an-^ 
swer  with  exactness  and  precision."  Here  the  authority 
given  by  the  defendant  to  the  broker  was  to  enter  into  the 
contract  according  to  the  usage  of  trade ;  and,  as  the  bulk 
did  not  correspond  with  the  sample,  the  defendant  was  not 
bound  to  receive  the  goods :  Lorymer  v.  Smith  {a).  The 
condition  of  sale  not  having  been  complied  with,  the  pro- 
perty in  the  commodity  did  not  pass  to  the  defendant : 
Laidler  v.  Burlinson  (6),  Clarke  y.  Spence  (c).  To  an  action 
for  not  accepting  the  tobacco,  it  would  have  been  a  good 
defence  that  the  bulk  did  not  correspond  with  the  sample. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — In  this  case  a  motion  was  made  for  a  new 
trial,  and  a  rule  nisi  having  been  granted,  the  argument 

(tf)  1  B.  &  C.  1.        (6)  2  M.  &  W.  C02.        (c)  4  A.  &  E.  448. 

I  2 
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1848.^  took  place  a  few  days  ago.  It  was  an  action  for  tobacco 
sold  and  delivered,  and  goods  bargained  and  sold,  to  which 
there  was  a  plea  of  the  general  issue.  It  appeared  on  the  trial, 
before  my  brother  Wtghtman^  that  the  contract  for  the  pur- 
chase of  the  tobacco,  which  was  in  bond  in  Liverpool,  was 
made  through  the  medium  of  a  broker  at  Liverpool,  who, 
having  authority  from  both  parties,  received  and  trans- 
mitted samples  to  the  defendant;  and,  having  made  the 
contract,  gave  the  usual  bought  note  to  the  defendant,  and 
sale  note  to  the  plaintiff.  Both  notes  agreed.  The  con- 
tract was  [His  Lordship  read  the  bought  note].  The  to- 
bacco was  delivered  to  the  carrier  at  Liverpool  for  the  de- 
fendant, and  carried  to  London  and  placed  in  bond.  Mr. 
WaUony  for  the  defendant,  made  two  points : — ^First,  that 
the  broker  was  appointed  with  limited  authority  to  buy 
by  sample  only,  and  that  the  defendant  was  not  bound  by 
the  contract. 

It  appears,  however,  that  the  learned  judge  offered  to 
submit  this  part  of  the  case  to  the  jury  upon  the  evidence, 
and  the  objection  cannot  now  avaiL 

The  other  and  more  material  point  was  this: — He  of- 
fered evidence  of  the  universal  usage,  that  on  a  sale  of 
tobacco,  it  was  understood  to  be  by  sample,  though  not 
mentioned  to  be  so  in  the  contract ;  and  the  question  is, 
whether  such  evidence  was  admissible  ?  There  is  no  doubt 
that  in  mercantile  transactions,  and  others  of  ordinary  occur- 
rence, evidence  of  established  usage  is  admissible,  not  merely 
to  explain  the  terms  used,  but  to  annex  customary  incidents. 
In  the  case  of  Hutton  v.  Warren  (a),  the  law  on  this  subject 
was  laid  down  fully,  and  the  limitations  pointed  out  Such 
usage  is  admissible  when  it  is  not  expressly  or  impliedly 
excluded  by  the  tenor  of  the  written  instrument.  The 
question  then  is,  whether  by  implication  that  usage  is  ex- 
cluded in  this  case  ?  For  the  purposes  of  the  argument,  it 

(a)  1  M.  &  W.  406. 
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must  be  aasuined,  that  in  the  tobacco  trade,  whenever  a  1848. 
Bale  of  tobacco  took  place,  and  the  bought  note  was  silent 
on  that  subject,  and  when  samples  were  delivered,  it  was 
the  prevailing  usage  that  the  vendor  was  understood  to 
agree  that  the  bulk  should  correspond  with  them.  This 
undoubtedly  amounts  to  a  parol  warranty  or  agreement  that 
the  bulk  should  correspond  with  the  sample.  K  the 
goods  have  not  been  delivered,  or  the  property  has  not 
passed  by  the  bargdn,  (a  question  depending  upon  the  terms 
of  the  bargain  for  a  specific  chattel),  this  agreement  autho- 
rises the  purchaser  to  refuse  to  receive  the  article  sold,  or 
complete  the  bargain.  If  he  does  receive  it,  or  the  property 
does  pass,  he  may  sue  on  the  agreement,  or  give  it  in  evi- 
dence in  mitigation  of  damages,  according  to  the  authority 
of  Street  v.  Blay  (a).  Now,  the  offer  in  this  case  was  to 
prove  an  usage  annexing  an  additional  term  to  the  contract 
not  inconsistent  with  it,  imless,  indeed,  the  term  "  custom- 
ary allowances"  excludes  this  additional  term  on  the  prin- 
dple  of''  expressio  unius  est  exclusio  alterius."  But  it  seems 
to  us  that  this  expression  was  used  for  a  different  purpose, 
alluding  probably  to  some  compensation  for  trifling  damages, 
and  that  it  has  not  the  effect  of  excluding  evidence  of  an 
impUed  agreement  of  correspondence  with  the  sample. 

Rule  absolute. 

(a)  2  B.  &  Adol.  456. 
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1848. 

/VJ.  6.       The  Newry  and  Enniskillen  Railway  Company  v, 

Edmunds. 

Under  the         i/EBT  under  the  Companies  Clauses  Consolidation  Act, 

Companies 

Clauses  Conso-  8  &  9  Vict  c.  16^  s.  26^  to  recover  the  amount  of  two  calls 
&  9  Vict.  c!i6)  ^^  ^^y  shares  in  the  Newry  and  Enniskillen  Biulway  Com- 

a  resolation  by    pany. 
directors  to         *      "^ ' 

make  "  a  call "  The  defendant  pleaded  never  indebted,  and  also  pleas 
either  the  time  denying  that  the  defendant  was  the  holder  of  the  sliares,  and 
mcnTbuTthe^'  *^^*  *^®  ^^^  ^^^®  made. — Upon  which  issues  were  joined, 
directors  mast        At  the  trial  before  Lord  Denmauy  C.  J.,  at  the  Surrey 

appomt  a  tmie  ,  ,  . 

and  place,  which  Spring  Assizcs,  1847,  the  following  facts  appeared: — The 
to  the  share-  Company  was  incorporated  by  the  8  &  9  Vict,  c  csjuz, 
notiM  ^owin  ^^^  *^^  ^^*  general  meeting  was  held  on  the  20th  August, 
twenty-one        1845.     The  defendant  was  not  an  original  allottee  of  the 

days  for  pay-  ,  ,  , 

ment.  shares  in  question,  but  had  purchased  in  the  market  the 

of  Scrip  wr-  ^^P  certificates,  which  in  September,  1845,  and  before 
tificates  for        either  of  the  calls  were  made,  he  sent  to  the  company,  and 

shares  m  a  rail-         ^  ^  ^  . 

way  company  claimed  to  be  entered  in  their  books  as  the  proprietor  of 

calls  nntii  his  such  sharcs.     His  name  was,  thereupon,  entered  on  a  draft 

onthe*«efli«r  register  of  shares,  and  a  receipt  for  the  scrip  sent  to  his 

register  of  a^fcnt.     From  this  drafl  "the  alphabetical  numerical  and 

shares.  *^  ,  * 

Whether  anon-  Sealed  register  of  the  company"  was  made  up,  and  the 
would  in  such  Corporate  seal  affixed  to  it  on  the  27th  of  February,  1846, 
case  be  liable,     jj|.  ^j^g   second  meeting  of  the   directors,  and   after   the 

making  of  the  first  of  the  calls  for  which  this  action  was 
brought.  On  the  22nd  of  June,  1846,  there  was  a  meet- 
ing of  the  directors,  at  which  it  was  resolved,  that  the 
second  call  be  made,  and  "  that  one  month's  notice  be 
given  f  but  the  resolution  contained  no  time  or  place  for 
payment.  On  the  28th  of  June,  the  following  notice  was 
sent  to  the  defendant,  signed  by  the  secretary  of  the 
company : — 

"  Sir, — The  directors  of  the  Newry  and  Enniskillen  Rail- 
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way  Company  having  made  a  call  of  2i  lOs.  per  share^         1848. 
payable  on  or  before  the  8th  of  August  next,   you  are       Nbwrt 
requested  to  pay  the  sum  of  £125,  being  the  amount  pay-  i^^^l^bn^Rml- 
able,  in  respect  of  such  call,  of  the  shares  held  by  you  in      ^^^  ^o- 
this  company,   to  any  of  the  undermentioned  bankers,"     Edmunds. 
(then  followed  the  names  of  several  bankers),     **  The 
bankers  have  instructions  to  charge  interest  at  the  rate  of 
£5  per  cent  per  annum  on  all  sums  which  shall  be  ten- 
dered after  the  said  8th  day  of  August  next." 

On  the  part  of  the  defendant,  it  was  objected,  that  the 
company  could  not  recover  the  first  call,  since,  at  the  time 
it  was  made,  the  defendant's  name  was  not  on  the  sealed 
register  of  shareholders;  that  the  second  call  was  insuffi- 
dent,  inasmuch  as  the  resolution  did  not  state  the  time  and 
place  of  payment  The  learned  judge  directed  a  verdict 
for  the  plaintiff  for  the  amount  of  the  calls,  reserving  leave 
for  the  defendant  to  move  to  enter  a  verdict  for  him. 

BramweU  moved,  in  Easter  Term  (April  23rd). — The 
eeoond  call  was  insufficient,  and  the  notice  was  defective 
for  want  of  a  proper  call;  so  that  the  two  together  are  not  a 
compliance  with  the  requisites  of  the  8  &  9  Vict  c.  16. 
The  21st  section  of  that  statute  enacts,  "that  the  several 
persons  who  have  subscribed  any  money  towards  the  un- 
dertaking, or  their  legal  representatives  respectively,  shall 
pey  the  sums  respectively  so  subscribed,  or  such  portions 
thereof  as  shall  from  time  to  time  be  called  for  by  the  com- 
pany, at  such  times  and  places  as  shall  be  appointed  by 
the  company."  The  following  section,  after  providing  for 
twenty-one  days'  notice,  enacts,  "that  every  shareholder 
shall  be  liable  to  pay  the  amount  of  the  calls  so  made  in 
respect  of  the  shares  held  by  him,  to  the  persons  and  at  the 
times  and  places  from  time  to  time  appointed  by  the  com- 
pany." The  expression  "on  the  day  appointed  for  pay- 
ment" is  also  found  in  the  23rd  section,  which  requires 
interest  to  be  paid  on  "  calls  "  unpaid.    By  the  25th  section, 
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1848.  *^  \(y  at  the  time  appointed  by  the  company  for  the  payment 
Newrt  of  <^7  ^^y  <^7  shareholder  shall  fail  to  pay  the  amount  of 
EtLLEN *r"I.  ®^^  ^^  ^*  ®^^  ^  lawftd  for  the  company  to  sue  such 
WAT  Co.  shareholder,**  &c.  If  the  22nd  section  had  not  contained 
EoMoiiM.  any  provision  as  to  notice,  it  is  evident  that  the  resolution 
of  a  call  must  have  appointed  a  time  and  place  for  pay- 
ment. It  will,  perhaps,  be  said,  that  the  provision  as  to 
twenty-one  days*  notice  shews,  that  ^*  a  time  appointed  by 
the  company  "  must  be  the  time  appointed  by  that  notice ; 
for  as  the  notice  might  be  given  after  the  day  appointed  by 
the  resolution,  and  as  the  shareholder  could  not  be  sued 
until  twenty-one  days  afler  notice,  the  time  appointed  for 
payment  must  be  a  time  after  twenty-one  days'  notice. 
That,  however,  is  not  the  true  construction ;  the  meaning 
of  the  enactment  is,  that  no  action  shall  be  brought  unless 
notice  be  given,  [Parke,  B. — In  a  case  of  the  Great  North 
of  England  Railway  v.  Biddulph  (a),  this  Court  held  that  the 
resolution  need  not  specify  the  place  for  payment.]  The 
object  of  the  23rd  and  25th  sections  were  not  to  give  the 
company  a  right  of  action,  but  to  make  the  shareholder 
liable  to  interest,  if  he  failed,  afler  notice,  to  pay  on  the 
day  appointed.  [Parkey  B. — Does  the  word  "  call "  mean 
anything  more  than  a  call  for  money ;  and  is  not  a  call 
for  money  an  application  for  money  ?  If  so,  the  Legisla- 
ture says,  that  there  shall  be  an  application  for  money  to 
each  subscriber.  Your  argument  is,  not  that  the  company 
shall  do  it  uniformly,  but  that  it  is  a  condition  precedent 
that  they  shall.]  The  26th  section  uses  the  word  "call** 
in  a  different  sense,  and  as  meaning  the  amount  to  be  paid. 
When  the  call  is  made,  a  certain  day  must  be  appointed 
for  payment ;  and  before  a  shareholder  can  be  sued,  twenty- 
one  days'  notice  must  be  given.  The  act  of  Parliament 
becomes  consistent  if  read  in  this  way, — ^make  a  general 
call,  give  a  time  and  place  for  payment,  and  also  twenty- 

(a)  7  M.  &  W.  243. 
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(me  days'  notice,  and  then  you  may  midntfun  an  action.    If  1848. 

the  twenty-one  days'  notice  be  given  prior  to  the  time  ap-  Nkwkt 

pointed  for  payment  by  the  resolution  making   the  call,  ^tLLBN^RAiL- 

then  you  are  entitled  to  interest  ^^^  Co. 

He  then  argued  that  tiie  defendant  was  not  liable  to  Edmunds. 
the  first  call,  as  his  name  was  not  on  the  sealed  register  at 
the  time  that  call  was  made. 

Pollock,  C.  6. — The  Court  think  you  are  entitled  to  a 
rule  on  that  point.  With  respect  to  the  other  objection,  it 
appears  to  me  tiiat  there  is  no  foundation  for  it. 

Pabke,  B. — I  am  of  the  same  opinion.  It  is  dear  that 
the  word  ^^call"  is  used  in  the  act  in  two  different  senses. 
In  one  part  it  means,  the  applications  to  the  shareholders  to 
pay;  and  in  another,  the  amount  to  be  pud.  The  sections 
which  empower  the  company  to  make  calls  contain  no  ex- 
preiv  direction  that  the  same  application  shall  be  made  to 
each  individual  for  the  same  portion  of  the  sum  originally 
sabecribed.  Probably  the  directors  may  be  imder  an  objec- 
tion to  do  so,  but  I  am  certainly  of  opinion  that  it  is  not  a 
condition  precedent  to  their  right  to  recover  the  amount  of 
the  calL  If  it  were  so  held,  the  affairs  of  these  companies 
would  be  in  the  greatest  confusion;  for  suppose  a  notice  by 
accident  mislaid,  the  consequence  would  be,  that  the  share- 
hc^er  for  whom  it  was  intended  would  not  be  bound  to  pay 
his  call,  and  those  who  had  already  paid  on  individual  notices, 
and  who  might  be  supposed  to  have  paid  on  the  faith  that  the 
call  was  made  on  each  equally,  would  have  a  right  to  claim 
from  the  directors  the  money  they  had  paid,  on  the  ground 
that  it  was  paid  under  a  mistake  of  the  facts.  That  con- 
atmction  would  be  fraught  with  such  evil  consequences,  that 
I  think  it  impossible,  (putting  a  reasonable  interpretation  on 
the  act  of  Parliament),  to  say  that  the  Legislature  intended 
that  what  they  have  not  expressly  declared,  but  which  is 
only  implied,  should  amount  to  a  condition  precedent.     I 
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1848.        am  therefore  of  opinion,  that  it  is  not  a  condition  precedent 
Nbwrt       that  each  party  should  have  notice  to  pay  the  amount  of 

M^EK  "rIiL  ^8  ^^  *^  *^®  8*™®  *™®  ^^  P'^*^     I*  follows  that  the 
WAT  Co.      resolution  to  make  a  call  need  not  specify  either  the  time 

Edmumm.  or  place  for  payment;  but  the  directors  must  appoint  a 
time  and  place,  which  must  be  notified  to  the  shareholder  by 
a  notice,  allowing  him  twenty-one  days  for  the  purpose  of 
payment  The  case  of  the  Great  North  of  England  RaSr 
way  y.  Biddulph  (a)  proves,  that  the  resolution  need  not  con- 
tain the  place  of  payment;  and  I  think  that  by  implication 
it  also  proves,  that  it  need  not  contain  the  time  of  payment 
The  resolution  is  nothing  more  than  a  determination,  that 
thereafter  **  a  call"  shall  be  made,  that  is,  that  an  application 
shall  be  made  to  each  shareholder  for  a  proportion  of  his 
share;  and  it  is  enough  if  the  directors  appoint  a  time  or 
place,  either  by  public  advertisement,  (where  such  a  mode  is 
allowed  by  the  private  act),  as  in  the  case  referred  to,  or  un- 
der the  general  act,  by  an  individual  notice  to  each  share- 
holder: consequently  that  objection  cannot  prevail. 

Platt,  B.,  concurred. 

Rule  refused  as  to  that  point;  granted  on  the  other. 

Shee,  Seijt,  Peterzdorff^  and  E.  James  now  shewed  cause. 
— The  defendant  was  liable  as  a  proprietor,  although  the 
register  upon  which  his  name  appears  was  not  sealed.  The 
case  of  the  Cheltenham  and  Great  Western  Union  Railway 
Company  v.  Price  (i)  will  probably  be  relied  upon  by  the 
other  side.  There  the  act  incorporating  the  company  (6 
Will.  4,  c.  77)  enacted,  that,  in  an  action  for  calls,  the 
book  of  shares,  under  the  seal  of  the  company,  should  be 
prim&  fade  evidence  that  a  party  was  proprietor  of  shares. 
It  appeared  that  a  call  was  made  in  October,  1836,  and  tiiat 

(a)  7  M.  &  W.  243.  (6)  9C.  &P.  65. 
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the  book  of  shares^  which  contained  the  name  of  the  defend-        1848. 
int  as  a  shaieholder,  was  made  up  before  the  end  of  Sep-       nbwky 
tember,  1836,  from  claims  sent  in  by  different  parties,  but    ^^"  Ennis- 

J  XT  ^  KiLLEN  Rail- 

the  seal  was  not  affixed  to  it  till  November,  1836.  Under  way  Co. 
those  circumstances.  Lord  Denman  ruled  that  this  book  was  Edmunos. 
no  evidence  that  the  defendant  was  a  proprietor  of  shares  at 
the  time  of  the  call  in  October,  1836.  Here,  however,  there 
IB  other  evidence  to  show  that  the  defendant  was  a  share- 
holder, for  he  by  letter  declared  himself  the  owner  of  fifty 
shares,  and  claimed  to  have  his  name  entered  on  the  register 
as  such  owner.  The  sealing  of  the  register  is  not  essential 
to  constitute  a  shareholder,  but  is  merely  a  mode  of  authen- 
ticating the  draft  register;  and  the  fact  of  proprietorship  may 
be  proved  by  evidence  aliunde.  By  the  6th  section  of  the 
local  act,  8  &  9  Vict  c.  cxxix,  the  company  are  authorised 
^to  make  on  the  shareholders"  calls  to  a  certain  limited 
amount;  and  the  defendant  was  ^^a  shareholder"  within  the 
meaning  of  that  section.  The  8th  section  of  the  8  &  9 
Vict.  c.  16,  declares,  that  '^  every  person  who  shall  have  sub- 
Bcribed  the  prescribed  sum,  or  upwards,  to  the  capital  of 
the  company,  or  shall  otherwise  have  become  entitled  to  a 
share  in  the  company,  and  whose  name  shall  have  been 
altered  on  the  register  of  shareholders  hereinafter  men- 
tioned, shall  be  deemed  a  shareholder  of  the  company." 
Although  the  defendant  may  not  be  a  subscriber  within 
the  meaning  of  that  section,  he  is  at  all  events  a  person  who 
has  '^otherwise  become  entitled  to  a  share  in  the  company." 
The  9th  section  enacts,  that  ^^  the  company  shall  keep  a 
book  to  be  called  ^  The  Register  of  Shareholders ;'  and  in 
mch  book  shall  be  fairly  and  distinctly  entered,  from  time 
to  time,  the  names  of  the  several  corporations,  and  the 
names  and  additions  of  the  several  persons  entitled  to  shai^s 
in  the  company,  together  vrith  the  number  of  shares  to 
which  such  shareholders  shall  be  respectively  entitled,  dis- 
tinguishing each  share  by  its  number,  and  the  amount  of  the 
nbecriptions  paid  on  such  shares,  and  the  surnames  and 
corporate  names  of  the  said  shareholders  shall  be  placed  in 
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1848.         alphabetical  order;  and  each  book  shall  be  authenticated hj 

Nbwrt       ^^^  common  seal  of  the  company  being  a£Bxed  thereto;  and 

AND  Ennis-    gu^  authentication  shall  take  place  at  the  first  ordinary 

siLLBN  Rail-  ^  . 

WAT  Co.  meeting  or  at  the  next  subsequent  meeting  of  the  company, 
EoMUMos.  c^^  ^9  from  time  to  time,  at  each  ordinary  meeting  of  the 
company."  No  mention  is  made  in  that  section  of  the 
effect  of  authentication,  or  what  is  the  effect  of  the  registry 
if  no  authentication  takes  place.  But  the  28th  section 
enacts,  that  ^*  the  production  of  the  raster  of  shareholders 
shall  be  prim&  &cie  evidence  of  such  defendant  being  a 
shareholder,  and  of  the  number  and  amount  of  his  shares.** 
Those  provisions  are  for  the  protection  of  the  company,  not 
for  the  benefit  of  shareholders  reluctant  to  pay  their  calls. 
The  18th  and  33rd  sections  shew,  that  proprietorship  is 
contemplated  as  capable  of  existing,  although  there  is  no 
sealed  register.  The  former  section  enacts,  that,  ^^if  the 
interest  in  any  share  have  become  transmitted  in  conse- 
quence of  the  death,  or  bankruptcy,  or  insolvency  of  any 
shareholder,  or  in  consequence  of  the  marriage  of  a  female 
shareholder,  or  by  any  other  lawful  means  than  by  a  trans- 
fer according  to  the  provisions  of  this  or  the  special  act,  such 
transmission  shall  be  authenticated  by  a  declaration  in  writ- 
ing, as  hereinafter  mentioned,  or  in  such  other  manner  as 
the  directors  shall  require ;  and  every  such  declaration  shall 
state  the  manner  in  which,  and  the  party  to  whom,  such 
share  shall  have  been  so  transmitted,  and  shall  be  made  and 
signed  by  some  credible  person,  before  a  justice,  or  before 
a  master  or  master  extraordinary  of  the  High  Court  of 
Chancery;  and  such  declaration  shall  be  left  with  the  secre* 
tary,  and  thereupon  he  shall  enter  the  name  of  the  person 
entitied,  under  such  transmission,  in  the  regbter  of  share- 
holders ;  and  for  every  such  entry  the  company  may  de- 
mand any  sum  not  exceeding  the  prescribed  amount ;  and 
where  no  amount  shall  be  prescribed,  then  not  exceeding 
five  shillings ;  and,  until  such  transmission  has  been  so  au- 
thenticated, no  person  claiming,  by  virtue  of  any  such  trans- 
mission, shall  be  entitled  to  receive  any  share  of  the  profits 
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of  the  undertaking,  nor  to  vote  in  respect  of  any  such  share        1848. 
as  the  holder  thereof."   Therefore,  a  person  in  whom  shares       Nrwrt 
had  become  vested  by  transmission  would,  if  he  had  com-    ^''^5'd'*?^ 

•^  '  KILLVN    KaIL- 

plied  with  the  provisions  of  that  section,  enjoy  all  the  rights  way  Co. 
ol  a  shareholder  upon  the  mere  entry  of  his  name  on  the  Edmunds. 
roister,  which  need  not  be  sealed  until  the  next  general 
meeting  of  the  company.  Again,  by  the  33rd  section,  a 
sealed  register  is  not  considered  essential  to  the  proprietor- 
ship of  shares.  That  section  enacts,  that  ^^  a  declaration  in 
writing,  by  some  credible  person  not  interested  in  the 
matter,  made  before  any  justice,  or  before  any  master  or 
master  extraordinary  of  the  High  Court  of  Chancery,  that 
the  call  in  respect  of  a  share  was  made,  and  notice  thereof 
given,  and  that  default  in  payment  of  the  call  was  made, 
and  that  the  forfeiture  of  the  share  was  declared  and  con- 
firmed in  manner  thereinbefore  required,  shall  be  sufficient 
evidence  of  the  facts  therein  stated ;  and  such  declaration, 
and  the  receipt  of  the  treasurer  of  the  company  for  the  price 
of  such  share,  shall  constitute  a  good  title  to  such  share, 
and  a  certificate  of  proprietorship  shall  be  delivered  to  such 
purchaser,  and  therefore  he  shall  be  deemed  the  holder  of 
Buch  share,  discharged  from  all  calls  due  prior  to  such  pur- 
chase ;  and  he  shall  not  be  bound  to  see  to  the  application  of 
the  purchase-money,  nor  shall  his  title  to  such  share  be 
affected  by  any  irregularity  in  the  proceedings  in  reference 
to  such  sale."  A  new  proprietor  has  no  means  of  compel- 
ling the  company  to  affix  their  seal  to  the  register,  and  it 
would  be  hard  if  his  privileges  or  liabilities. depended  on 
their  so  doing.  [^Parke,  B. — The  8th  section  of  the  8  &  9 
Vict.  c.  16,  says,  that  "every  person  who  shall  have  sub- 
scribed the  prescribed  sum,  &c.,  or  shall  otherwise  have  be- 
come entitled  to  a  share  in  the  company,  and  (not  or)  whose 
name  shall  have  been  entered  on  the  register  of  shareholders, 
ihall  be  deemed  a  shareholder."]  That  is,  in  order  to  exer- 
cise the  rights  of  a  shareholder.  The  27th  section  says,  that 
in  an  action  for  calls,  it  shall  be  sufficient  to  prove  that  the 
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1848.         defendant  was  a  shareholder  at  the  time  the  call  was  made; 
Nkwry       and  the  28th  section  makes  the  production  of  the  register 
KiLLEN  'rail-  P"^*^  evidence  of  that  fact     It  is  not  open  to  the  defendant 
WAT  Co.       to  say  that  his  name  is  not  on  the  register,  if  the  company 
Edmunds,      prove,  in  point  of  fact,  that  he  is  a  shareholder.    The  inter- 
pretation clause,  section  3,  declares  that  the  word  **  share- 
holder" shall  mean  "  shareholder,  proprietor,  or  member  of 
the  company,"  not  a  person  whose  name  is  on  the  register. 
[Platty  B. — The  8th  section  should  be  read  as  if  the  words 
*^  shareholder,  proprietor,  or  member  of  the  company"  were 
introduced  into  it.] 

Montagu  Chambers  and  Bramwell  appeared  to  support 
the  rule,  but  were  not  called  upon. 

Parke,  B. — The  rule  must  be  absolute.  These  com- 
panies appear  perfectly  satisfied  as  soon  as  they  have  ob- 
tained their  acts  of  Parliament,  and  never  trouble  them- 
selves to  look  into  the  clauses  and  see  what  is  required  to 
be  done  by  them.  By  the  8th  section  of  the  general  act, 
all  persons  who  have  subscribed  to  the  company,  or  have 
otherwise  become  entitled  to  share  in  it,  are  to  be  deemed 
shareholders,  which  the  interpretation  clause  explains  to 
mean  **  shareholders,  proprietors,  or  members  of  the  com- 
pany." Then,  by  the  9th  section,  the  company  are  required 
to  enter  in  a  book,  to  be  called  *'  The  Register  of  Share- 
holders," the  names  of  all  persons  entitled  to  shares,  with 
the  number  of  shares  to  which  each  is  entitled,  which  book 
is  to  be  authenticated  by  the  seal  of  the  company.  By  the 
28  th  section,  this  register  is  made  primd  facie  evidence  of  a 
party  therein  named  being  a  shareholder ;  it  is  not,  however, 
conclusive,  for  he  may,  notwithstanding,  shew  that  his 
name  has  been  put  there  without  his  consent.  By  the  27th 
section,  the  company,  in  actions  for  calls,  must  prove  that 
the  defendant  was  a  shareholder  in  the  undertaking  at  the 
time  the  call  was  made ;  that  is,  a  shareholder,  in  the  sense 
of  the  8  th  and  9th  sections.     The  result  is,  that  there  is  no 
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roister  until  afler  it  is  sealed ;  and  no  person  who  was  not 

an  original  subscriber  can  be  liable  as  a  shareholder,  unless 

his  name  is  on  a  sealed  register.     Probably  that  is  required  ^illen 'rail- 

both  in  the  case  of  an  original  subscriber  and  a  transferee  of      ^^^  Co. 

scrip.     It  is  only  necessary,  in  this  case,  to  say  that  a  trans-     Edmunds. 

feree  is  not  liable  for  calls  until  after  his  name  is  entered  on 

a  sealed  register.     That  was  not  done  here  until  after  the 

first  call  was  made ;  and  the  rule  must,  therefore,  be  absolute. 

AuDEBSON,  B.,  and  Platt,  B.,  concurred. 

Eule  absolute. 


Whitwell  v.  Harrison.  Feb.  18. 

Assumpsit  on  a  poUcy  of  assurance  on  the  ship  "Go-  A  vessel  was  in- 
Temor  Halket,''  at  and  from  Liverpool  to  Cfuebec,  during  from  liTcrpool 
her  stay  there,  and  from  thence  back  to  her  discharging  port  w^hcr^r "" 
in  the  United  Kingdom,  and  until  she  had  moored  at  anchor  **»«'«»  and  from 

/»         1  .  1       /»       *•       A  11       thence  back  to 

twenty-fomr  hours  m  good  safety.      Averment,  ^^that  the  her  discharging 
diip,  with  goods  on  board,  departed  and  set  sail  on  her  voy-  ??nited  Khig- 
ige  back  from  Quebec  to  her  discharging  port  in  the  United  ghehad  moored 
Kingdom,  to  wit,  WaUasey   Pool;   and  afterwards,   and  at  anchor  twen- 

,  ty-four  hoars  in 

whilst  the  ship  was  so  proceeding  on  her  voyage,  and  before  good  safety." 
die  had  arrived  at  her  discharging  port  in  the  United  King-  chMte^tT** 
dom,  to  wit,  at  WaUasey  Pool  aforesaid,  or  had  been  moored  **^®  on  board  a 

•^  cargo  of  timber 

at  Quebec,  and 
to  proceed 
herewith  to  WaUasey  Pool,  in  the  river  Mersey,  or  as  near  thereto  as  she  conld  safely  get,  and 
theie  discharge  her  cargo.  The  vessel  sailed  from  Qaebec  on  the  23rd  July,  1845,  and  arrived 
ID  the  Mersey  on  the  4th  September,  and  anchored  at  the  Bell  Buoy.  The  next  morning  she 
VIS  towed  up  by  a  steam-boat,  and  came  abreast  of  Wallasey  Pool;  bat,  being  unable  to  enter  the 
pool  by  reason  of  her  too  great  draft  of  water,  the  captain  anchored  and  proceeded  to  Liverpool  to 
leport  the  vetael,  and  engaged  lumpers  to  discharge  the  cargo  at  a  fixed  rate  of  payment,  which  was 
to  iodnde  the  expense  of  rafting  the  timber  from  the  vessel  into  Wallasey  Pool,  and  discharged 
Us  crew,  as  was  usual  on  a  ship's  arrival  at  Liverpool.  He  then  proceeded  to  discharge  the  deck 
CB|o,  and  afterwards  a  considierable  portion  of  the  other  cargo,  by  the  usual  mode,  at  the  stem 
port;  and  after  occupying  in  this  way  several  days,  the  ship,  on  the  14th  September,  fell  over 
Md  sustained  damage.  The  captain  always  intended  to  take  the  vessel  into  Wallasey  Pool  with 
IS  Boeh  of  the  cargo  on  board  as  he  could  carry  with  safety  : — Held,  that,  under  the  above  dr- 
caBstanoet,  the  underwriters  were  not  liable,  the  vessel  having  been  moored  in  safety  twenty-four 
kNn  after  her  arrival  at  her  port  of  discharge. 
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1848.  at  anchor  at  her  said  discharging  port  twenty-four  hours  in 
"W  HIT  WELL  good  safety,"  she  was  stranded,  bulged,  and  damaged. 
Harrison.  "^^^  defendant  pleaded  (with  other  pleas)  a  plea,  traversing 
in  terms  the  averment  that  the  ship  was  lost  while  proceed- 
ing on  her  voyage,  and  before  she  had  arrived  back  to  her 
discharging  port,  and  had  moored  at  anchor  twenty-four 
hours  in  good  safety. — Upon  which  issue  was  joined. 

At  the  trial,  before  Eolfe^  B.,  at  the  Liverpool  Spring 
Assizes  1847,  it  appeared  that  the  vessel  was  chartered  to 
take  on  board  at  Quebec  a  cargo  of  timber,  and  to  proceed 
therewith  to  Wallasey  Pool,  in  the  river  Mersey,  or  as  near 
thereto  as  she  could  safely  get,  and  there  discharge  her  cargo. 
On  the  23rd  of  July,  1845,  the  vessel  sailed  from  Quebec; 
on  the  3rd  of  September  she  made  Point  Lynas,  and  on 
the  following  day  anchored  off  the  Bell  Buoy,  at  the  en- 
trance of  the  river  Mersey.  The  next  day  she  was  towed 
up  the  river  by  a  steam-tug,  and  came  abreast  of  Wallasey 
Pool;  but,  not  being  able  to  enter  the  pool  for  want  of  suf- 
ficient water,  she  anchored  off  Seacombe.  The  captain 
then  proceeded  to  Liverpool  to  report  the  vessel ;  and  on 
the  6  th  he  discharged  all  the  crew  but  eight  men«  He 
then  commenced  lightening  the  vessel  for  the  purpose  of 
getting  into  the  pool,  and  engaged  lumpers  to  discharge  the 
cargo  at  a  fixed  rate  of  payment,  which  was  to  include 
the  expense  of  rafting  the  timber  from  the  vessel  into 
the  pool  On  the  8th,  he  discharged  the  remainder  of  the 
crew,  except  the  mate  and  carpenter,  and  unloaded  all  the 
deck  cargo.  The  vessel  being  thus  lightened,  he  was 
enabled  to  unload  a  considerable  part  of  the  cargo  by  the 
stem  port;  and  he  continued  to  discharge  the  cargo  and 
raft  the  timber  into  the  pool  until  the  14th  of  September, 
when  she  fell  over  and  sustained  the  damage  for  which  the 
present  action  was  brought.  It  was  proved  that  the  cap- 
tain always  intended  ultimately  to  take  the  vessel  into 
Wallasey  Pool,  with  as  much  of  the  cargo  on  board  as  he 
could  carry  with  safety. — On  the  opening  of  the  defend- 


Hakbison. 
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•ni'fi  case,  the  learned  judge  ruled,  that,  under  the  above  1848. 
dreumfltances,  the  underwriters  were  not  liable,  inasmuch  Whitwbll 
as  the  vessel  had  moored  in  safety  twenty-four  hours  after 
lier  arrival  at  her  port  of  discharge,  or  as  near  thereto  as 
flhe  could  safely  do,  and  that  the  captain  had  discharged  a 
substantial  part  of  the  cargo ;  and  his  Lordship  directed  a 
Teidict  to  be  entered  for  the  defendant. 

A  rule  nisi  having  been  obtuned  to  set  aside  the  verdict, 
and  for  a  new  trial, 

Martin  and  Cramptan  shewed  cause  in  Hilary  Term 
(January  20). — The  question  is,  at  what  time  did  the  risk 
of  the  underwriters  terminate  ?  If  the  vessel  had  arrived 
at  Wallasey  Pool,  and  had  there  remained,  with  her  crew 
on  board,  waiting  to  proceed  to  her  place  of  destination,  it 
cannot  be  denied  that  the  policy  would  have  been  in  force. 
But  admitting  the  true  construction  of  the  policy  to  be, 
that  the  risk  shall  continue  until  the  arrival  of  the  vessel 
**at  the  wharf  of  her  discharging  port,"  still  the  ruling  of 
the  learned  judge  was  correct;  for  the  captain  had  dis- 
charged his  crew  altogether,  and  had  proceeded  to  discharge 
part  of  the  cargo.  On  that  ground  the  present  case  is  dis- 
tinguishable from  Samuel  Y.  The  Royal  Exchange  Assurance 
Ccmpany{a).  There  the  vessel  was  insured  from  Sierra 
Leone  to  London,  and  the  insurance  was  to  endure  until 
she  had  been  moored  in  good  safety  twenty-four  hours. 
The  vessel  arrived  in  the  evening  of  the  18th  of  February, 
and  the  captain,  having  orders  to  take  her  into  the  King's 
Dock,  at  Deptford,  moored  her  near  the  dock  gates.  On 
the  following  morning  he  was  informed  at  the  dock  that 
no  order  for  his  admittance  had  been  received,  but  that  if  it 
bad,  the  vessel  could  not  be  then  admitted,  on  account  of 
the  quantify  of  ice  in  the  river.  The  order  was  sent  by 
the  Navy  Board  on  the  21st,  but,  on  account  of  the  ice,  the 

(a)  8  B.  &  C.  119. 

VOL.  n.  K  EXCH, 
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1848.         ship  could  not  be  moved  until  the  27th ;  and  then,  in  warp- 

Whitwell     ^"g  ^^^  towards  the  dock,  a  rope  broke,  she  grounded,  and 

Habaiso        ^^  totally  lost.     The  jury  found  that  the  vessel  remained 

at  her  moorings  from  the  18th  to  the  27th  of  February  on 

account  of  the  ice,  and  not  for  want  of  an  order  to  enter 

the  dock.     Upon  that  finding  it  was  held,  that  the  plaintiff 

was  entitled  to  recover;  for  that,  the  place  where  the  vessel 

was  moored  not  being  the  place  of  her  ultimate  destination, 

the  policy  did  not  expire  when  she  had  been  there  in  safety 

twenty-four  hours;   and  as  the  vessel  remained  at  those 

moorings  on  accoimt  of  the  ice,  and  not  waiting  for  the 

order,  the  underwriters  were  not  discharged  by  the  delay. 

The  correct  rule  on  this  subject  is  laid  down  in  the  case  of 

Leiffh  V.  Mather  (a).     There  the  ship  was  insured  at  and 

from  Georgia  to  Jamaica,  and  till  moored  twenty-four 

hours  in  safety.     The  ship  sailed  from  Georgia,  and  arrived 

at  Montego  Bay,  in  the  island  of  Jamaica.     She  remained 

there  nearly  a  month,  and  then  sailed  for  St.  Ann's,  in  that 

island,  and  was  lost  in  her  passage  thither.     The  defence 

was,  that  the  policy  ended  on  the  ship's  arrival  at  Montego 

Bay,  and  remaining  there  twenty-four   hours,    and  that 

the  loss  was,  therefore,  not  within  the  policy,  it  having 

happened  after  her  departure.     Lord  Kenyan  said,  ''that 

where  a  ship  is  insured  to  any  particular  port  of  delivery, 

if  by  stress  of  weather  she  is  forced  into  a  different  port» 

and  there  discharges  part  of  her  cargo,  and  afterwards 

proceeds  to  her  port  of  delivery,  he  was  of  opinion  that 

the  policy  remained  good ;  but  that  where  a  ship,  under  a 

general  policy  to  Jamaica,  and  until  moored  twenty-four 

hours,  came  to  any  port,  and  there  voluntarily  remained, 

and  discharged  part  of  her  cargo,  such,  in  his  opinion,  put 

an  end  to  the  policy,  after  remaining  there  twenty- four 

hours,  whether  the  policy  was  on  the  ship  or  goods."    In 

Dalgleish  v.  Brooke  (i),  the  insurance  was  on  goods  from 

(a)  1  Esp.  411.  {b)  15  East,  2»5. 


V. 

Hauubok. 
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London  to  any  ports  or  places  in  the  BaltiC)  with  liberty  to  1848. 
touch,  stay,  and  trade  at  all  places,  and  to  take  in  and  dis-  Whitwsll 
charge  goods  wheresoever  the  ship  might  touch  at,  but 
warranted  free  from  capture  or  seizure  in  the  ship's  port  of 
discharge.  The  ship  arrived  in  the  outer  road  of  Pillau, 
which  is  a  bar  harbour,  where  large  ships  are  obliged  to 
discharge  part  of  their  cargoes  into  lighters,  to  enable  them 
to  go  over  the  bar  into  the  other  harbour,  where  they  dis- 
charge the  remainder.  The  captain,  having  anchored, 
went  on  shore  to  report  his  ship  and  cargo,  and  obtain  per- 
mission to  discharge  his  cargo ;  and  ai);er  a  delay  of  five  or 
dx  days  returned  on  board,  accompanied  by  Prussian  sol- 
diers and  a  pilot,  who  took  possession  of  the  ship  and  cargo, 
and  discharged  part  of  it  into  a  lighter,  in  the  place  where 
the  ship  remained  at  anchor,  and  afterwards  carried  her  over 
the  bar  into  the  inner  harbour,  where  the  goods  were  even- 
tually confiscated ;  and  it  was  held,  that  this  was  an  arrival 
in  the  captain's  elected  port  of  discharge ;  and  that  the  un- 
derwriters were  not  liable  for  the  loss  by  seizure  there.  So 
here,  ^'  the  port  of  discharge  "  means  that  place  where  the 
captain  thinks  proper  to  commence  discharging  a  substan- 
tial part  of  the  cargo.  Suppose  the  intention  had  been  to 
discharge  different  portions  of  the  cargo  at  three  different 
docks ;  is  the  policy  to  remain  in  force  until  the  vessel  had 
entered  every  one  of  the  docks  ?  It  is  clear,  that  where 
the  policy  is  on  a  voyage  to  an  island  or  district  compre- 
hending several  ports,  the  risk  on  the  outward  voyage 
ceases  after  she  has  been  moored  at  the  first  port :  Park  on 
Insurance,  73  ;   Camden  v.  Cowley  (a). 

WatMon  and  J.  Henderson^  in  support  of  the  rule. — The 
Teasel's  place  of  destination  was  Wallasey  Pool,  and  the 
removal  of  part  of  the  cargo  was  merely  to  enable  the 
Teasel  to  reach  her  port  of  discharge.     The  case  of  Samuel 

{a)  1  W.  Bla.  417. 
k2 
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1848.  V.  The  Royal  Exchange  Assurance  (a)  shews  that  the  "  port 
Whitwell  of  discharge  "  means  the  place  where  the  cargo  is  to  be  ul- 
HAmuftOF.  timately  discharged.  Here  part  of  the  cargo  was  removed, 
but  with  the  intention  of  lightening  the  vessel,  not  of  discharg- 
ing the  cargo.  At  all  events,  the  question  of  intention 
should  have  been  lefl  to  the  jury.  In  the  case  of  fFaples 
V.  JEames  {b),  the  ship  was  insured  at  and  from  Leghorn  to 
the  port  of  London,  and  till  there  moored  twenty-four 
hours  in  good  safety.  She  arrived  on  the  8th  of  July  at 
Fresh  Wharf,  and  moored,  but  was  the  same  day  served 
with  an  order  to  go  back  to  the  Hope  to  perform  a  fourteen 
days'  quarantine.  The  men  upon  this  deserted  her ;  and  on 
the  12  th  of  the  month  the  captain  applied  to  be  excused 
going  back,  which  petition  was  adjourned  to  the  28th,  when 
the  Regency  ordered  her  back,  and  on  the  30th  she  went 
back,  performed  the  quarantine,  and  then  sent  up  for 
orders  to  air  the  goods,  but  before  she  returned  the  ship 
was  burnt  on  the  23rd  of  August.  Lee,  C.  J.,  ruled,  **  that 
though  the  ship  was  so  long  at  her  moorings,  yet  she  could 
not  be  said  to  be  there  in  good  safety,  which  must  mean  the 
opportunity  of  unloading  and  discharging;  whereas  here 
she  was  arrested  within  the  twenty-four  hours,  and  the 
hands  having  deserted,  and  the  Regency  taken  time  to  con- 
sider the  petition,  there  was  no  default  in  the  master  or 
owners."  A  similar  principle  of  construction  will  govern 
this  contract  as  that  relating  to  the  lay-days  allowed  by  a 
charter-party  for  a  ship's  discharge,  which  are  to  be  reckon- 
ed from  the  time  of  her  arrival  at  the  usual  place  of  dis- 
charge, and  not  at  the  port  merely,  though  she  should,  for 
the  purposes  of  navigation,  discharge  some  of  her  cargo  at 
the  entrance  of  the  port,  before  arriving  at  the  usual  place 
of  discharge :  Brereton  v.  Chapman  (c).  The  cases  of 
Blachenhagen  v.  Tlie  London  Assurance  Company  {d\  and 

{a)  8  B.  &  C.  119.  (c)  7  Bing.  559. 

(6)  2  Stra.  1243.  {d)  1  Camp.  454. 
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Brown  v.  Vipne  (a)j  shew  that  the  true  criterion  in  this  18^- 
case  isy  what  was  the  object  and  intention  of  the  captain  Whitwsll 
in  dischar^ng  part  of  the  cargo  ?  It  is  stated  in  a  note  to  Hareisok. 
Brown  v.  Vtffne,  that  according  to  the  report  of  the  case  of 
Blachenhagen  y.  The  London  Assurance  Company^  by  Mr. 
Park(i)9  Lord  JElknborouffh  said,  ^^that  though  a  ship, 
from  necessifyj  might  be  allowed  to  take  a  circuitous  course, 
yet  the  ultimate  point  of  destination  must  ever  be  the 
same."  Dalgleish  v.  Brooke  (c)  turned  upon  the  meaning  of 
the  term  **  port  of  discharge,"  in  a  warranty  against  cap- 
ture; in  which  case  the  term  has  been  held  to  include  the 
whole  circuit  of  the  sea  or  river  where  the  owner  elected  to 
discharge.  Jarman  v.  Coape(d)y  Keyser  v.  Scott  {e)y  Levin 
y.  Newnham  (/),  and  Raynor  v.  Pearson  (^),  decided,  that 
where  the  policy  contains  such  a  warranty,  it  is  a  question 
of  fact  for  the  jury,  whether  the  place  where  the  capture 
was  made  was  the  port  where  the  ship  meant  to  discharge. 
In  the  present  case,  the  consideration  of  that  question  was 
whoUy  withdrawn  from  the  jury. — They  also  referred  to 
Laurie  v.  Douglas  (A). 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

AiJ>ERSON,  B. — This  was  an  action  on  a  policy  of  assu- 
rance, on  the  ship  Governor  Halket,  at  and  from  Quebec  to 
her  port  of  discharge  in  the  United  Kingdom. 

By  the  charter-party  of  the  vessel,  which  was  put  in, 
the  vessel  was  chartered  to  take  on  board  a  cargo  of  timber 


(a)  12  £a8t,  283.  {e)  4  Taunt  660. 

\h)  Park  on  Insurance,  383,  (/)  Id.  722. 

8th  ed.  ig)  Id.  662. 

(c)  16  East,  295.  (A)  16  M.  &  W.  746. 

(i)  13  Id.  384. 
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1848.  at  Quebec,  and  to  proceed  therewith  to  Wallasey  Pool,  in 
Whitwbll  the  river  Mersey,  or  as  near  thereto  as  she  could  safely  get, 
Harrison.     *^^  there  discharge  her  cargo. 

It  appeared  at  the  trial,  that  the  vessel  sailed  from  Que* 
bee  on  the  23rd  of  July,  1845,  and  arrived  in  the  Mersey 
on  the  4th  of  September,  and  came  to  an  anchor  at  the  Bell 
Buoy  in  that  river.  The  next  morning  she  was  towed  up 
by  a  steam-boat,  and  came  abreast  of  Wallasey  Pool ;  but 
being  unable  to  get  into  Wallasey  Pool,  by  reason  of  her 
too  great  draft  of  water,  the  captain  anchored  there,  and 
proceeded  to  Liverpool  to  report  the  vessel,  and  engaged 
lumpers  to  discharge  the  cargo  at  a  fixed  rate  of  payment, 
which  was  to  include  the  expense  of  rafting  the  timber 
from  the  vessel  into  Wallasey  Pool,  and  discharged  his 
crew,  as  was  usual  on  a  ship's  arrival  at  Liverpool,  alto- 
gether. He  then  proceeded  to  discharge  the  deck  cargo, 
and  afterwards  a  considerable  portion  of  the  other  cargo, 
by  the  usual  mode,  at  the  stern  port,  from  the  hold  of  the 
vessel ;  and  afler  occupying  in  this  way  several  days,  the 
ship  being  at  anchor,  on  the  14th  of  September  fell  over 
and  sustained  damage,  the  subject  of  the  present  action ; 
and  the  question  is,  whether  the  underwriters  were  at  the 
time  of  this  accident  off  the  policy,  by  reason  of  the  vessel 
having  been  moored  in  safety  twenty-four  hours  after  her 
arrival  at  her  port  of  discharge.  It  appeared  in  evidence, 
that  the  captain  always  intended  ultimately  to  carry  the 
vessel  into  Wallasey  Pool,  with  as  much  of  the  cargo  on 
board  as  she  could  carry  over  the  shallow  part  intervening 
between  his  original  anchorage  and  the  pool.  But  it  was 
also  clearly  established,  that  the  discharge  of  the  cargo  was 
going  on  in  due  coiu'se,  and  that  if  the  water  were  not  suf- 
ficient, and  no  accident  had  occurred,  the  whole  cargo 
would  have  been  discharged  in  the  place  where  the  vessel 
was  moored. 
My  Brother  Bolfe  held,  under  these  circumstances,  that 


V. 

Habjubon. 
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the  underwriters  were  not  liable,  and  we  think  he  was  right        1848. 
in  so  holding.  Whitw«ll 

Here  the  ship  was  bound  to  Wallasey  Pool,  or  as  near 
thereto  as  she  coidd  safely  get,  and  it  is  dear  that  that 
was  the  intended  place  for  the  discharge  of  her  cargo. 
The  cases  on  this  subject  are  weU  collected  in  Mr.  Hild- 
yard's  edition  of  Park  on  Insurance,  vol.  i.  p.  73.  We 
were  referred  in  the  argument  to  Samuel  v.  The  Royal 
Exchange  Company  (a) ;  but  this  case  is  clearly  distinguish- 
able from  it,  because  there  the  vessel  had  not  arrived  at 
the  place  where  any  part  of  her  cargo  was  ever  intended  to 
be  discharged :  the  vessel  here  had  on  the  5th  September 
arrived  as  near  to  Wallasey  Pool  as  she  could  safely  get, 
and  did  actually  begin  to  discharge  her  cargo  accordingly, 
discharging  her  crew  altogether,  and  leaving  none  of  them 
on  board  for  the  purpose  of  further  navigation.  The  case 
otBrereton  v.  Chapman  {b)  does  not  appear  to  us  at  all  to 
affect  this  question.  There  the  vessel  was  still  in  progress 
to  the  ultimate  place  for  the  discharge  of  her  whole  cargo, 
and  all  that  was  done  was  to  put  on  board  lighters  a  portion 
of  the  cargo,  in  order  that  the  vessel  might  be  enabled  there- 
by without  delay  to  proceed  with  them  to  the  usual  place 
of  discharge.  There  the  whole  crew  remained  on  board, 
and  the  vessel  was  in  all  respects  really  continuing  her 
voyage.  Keyset  v.  Scott  (c),  and  Dalgleish  v.  Brooke  {d), 
are  authorities  shewing  rather  that  "  the  port  of  discharge" 
includes  the  whole  port  within  which  any  portion  of  the 
cargo  b  usually,  according  to  the  custom  of  such  port, 
taken  out  of  the  vessel.  These  are  authorities  going  on  a 
totally  different  principle,  viz.,  that  of  the  construction  of  a 
warranty  from  seizure  in  the  port  of  discharge;  but,  if  at 
all  applicable  to  the  present  question,  they  go  further  than 
this  case  requires  us  to  do. 


(a)  8  B.  &  C.  119.  (c)  4  Taunt.  660. 

(6)  7  Bing.  559.  {d)  15  East,  299. 
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Upon  the  whole,  we  think  that  here  the  vessel  had 
clearly  arrived  at  her  port  of  discharge,  and  was  actually 
in  the  course  of  discharging  her  cargo,  and  had  moored 
there  twenty-four  hours  in  safety  before  the  accident 
occurred.     The  rule  therefore  must  be  discharged. 

Rule  discharged. 


Feb.  18.       The  North  and   South  Shields  Ferry   Company  v. 

Barker  and  Others. 

In  an  action  for  i^ASE. — The  first  count  of  the  declaration  stated,  that 
of  aferrj,  the  the  plaintiffs,  before  and  at  the  time  of  the  committing  of 
^iZ^L  the  grievances,  &c..  were  and  stUl  are  lawfuUy  possessed  of 
■toted,  that  the   a  certain  ferry,  with  the  appurtenances,  upon  and  over  and 

plaintms  were  .m  ^-^.Tir^t^ 

possessed  of  a  across  the  nvcr  Tyne,  between  the  towns  of  North  Shields, 
river  ^c!  be-*  in  the  county  of  Northumberland,  and  South  Shields,  in 
a^icids^and'  ^^^  county  of  Durham,  for  the  carriage  and  conveyance  of 
South  Shields,    carriages,  horses,  cattle,  goods,  wares,  merchandise,  and 

other  portable  articles,  and  foot  passengers,  over  the  sud 


for  the  convey- 
ance of  carri- 


pa8si4«r8,^d  ^^®^  Tyne,  in  boats  and  vessels  kept  by  and  by  the  autho- 
'**t!^d**ta^b^ii"  ^^^  ^^  them,  the  plaintifis,  there  for  that  purpose,  taking 
this  ferry  by      for  the  Same  Certain  reasonable  tolls,  freights,  and  ferryages, 

carrying  pass- 
engers.   The 

second  count  stated  a  right  to  an  ancient  ferry.  The  defendants  pleaded  (inter  alia)  not  goilty, 
not  possessed,  and  also  that  the  boat  used  by  the  defendants  was  of  less  than  four  tons  burthen. 
The  company  was  incorporated  by  the  10  Geo.  4,  c.  zcviii,  for  establishing  a  ferry  across  the 
river  Tyne,  within  the  limits  of  Tynemoath  and  the  townships  of  South  Shields  and  Westoe. 
Section  85  enacts,  that,  after  the  ferry  shall  be  established,  no  other  ferry  shall  be  set  up  and  used 
by  any  person  across  the  river  Tyne,  within  the  said  limita  ;  and  if  any  person  (except  the  com- 
pany, or  persons  acting  under  their  authority)  shall  use  any  boat  or  other  vessel  of  the  burthen 
qf/our  torn  or  upwardst  in  ferrying  for  hire  across  the  river  wichin  the  limits  aforesaid,  every 
person  so  offending  shall  forfeit  ;^5.  At  the  time  the  above  statute  passed,  there  was  an  ancient 
ferry  across  the  river  within  the  same  limits,  which  the  company,  under  the  powers  of  their 
act,  purchased  of  the  owners : — Heidf  first,  that  the  word  **  burthen''  in  the  85th  section,  did 
not  mean  '*  register  admeasurement,"  but  capacity  of  carrying.  Secondly,  that  the  latter  part 
of  the  85th  section  did  not  limit  the  general  right  of  ferry,  but  only  added  a  cumulative  remedy 
by  way  of  penalty.  Thirdly,  that  there  was  no  variance  by  reason  of  the  first  count  describing 
the  ferry  generally  from  North  Shields  to  South  Shields,  and  not  from  one  particular  terminus 
to  another.  Fourthly,  that  the  mere  act  of  ferrying  passengers  was  a  disturbance  of  the  fran- 
chise, although  the  franchise  was  not  of  a  prescriptive  ferry,  to  the  exclusion  of  all  private 
boata,  but  simply  of  a  ferry.  Fifthly,  that,  on  the  purchase  of  the  ancient  ferry  and  completion 
of  the  new  ferry,  the  former  became  extinct  by  operation  of  the  act  of  Parliament. 
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to  the  plaintiffs  in  that  behalf  due  and  of  right  payable. 
Yet  the  defendants,  well  knowing  the  premises,  but  con- 
triving to  disturb  and  injure  the  plaintiffs  in  the  peaceable 
and  lawful  enjoyment  of  their  said  ferry,  heretofore,  to  wit, 
on  the  24th  day  of  May,  a.d.  1847,  and  on  divers  other 
days  between  that  day  and  the  commencement  of  the  suit, 
anlawfiilly,  injuriously,  and  wrongfully,  against  the  will  of 
the  plaintiffs,  carried  and  conveyed  in  a  certain  boat  of 
them,  the  said  defendants,  divers  foot  passengers  for  hire, 
over  and  across  the  said  river  Tyne,  and  upon  the  said  part 
of  the  said  river  where  the  plaintiffs  had  such  ferry  as 
aforesaid,  and  upon  and  within  the  said  ferry  of  them,  the 
|daintifis ;  by  reason  whereof  the  plaintiffs  have  lost  divers 
great  gains  and  profits,  which  would  otherwise  have  accrued 
to  them  from  the  said  ferry ;  and  have  been  disturbed  and 
disquieted  in  the  possession  thereof,  and  in  their  right  and 
tide  thereto. 

Second  count. — That  before  and  at  the  time  of  the  com- 
mitting the  several  grievances,  &c.,  the  plaintiffs  were  and 
still  are  possessed  of  a  certain  ancient  ferry,  with  the  ap- 
purtenances, upon  and  over  and  across  the  river  Tyne,  be- 
tween the  towns  of  North  Shields,  in  the  county  of  Nor- 
thumberland, and  South  Shields,  in  the  county  of  Durham, 
for  the  carriage  and  conveyance,  for  certain  reasonable 
toUs,  freights,  and  ferryages,  to  the  plaintiffs  in  that  behalf 
due  and  of  right  payable,  of  foot  passengers  over  the  said 
river  Tyne,  to  the  exclusion  of  all  other  persons  carrying 
and  conveying  any  foot  passengers  for  hire  over  and  across 
the  said  river  Tyne,  upon  the  part  of  the  said  river  where  the 
plaintiffs  had  and  have  such  ferry  as  last  aforesaid,  save 
and  except  certain  persons  called  scuUermen,  carrying  and 
conveying  such  passengers  as  aforesaid,  in  certain  boats 
caUed  sculler-boats.  Yet  the  defendants,  well  knowing  the 
premises,  but  contriving  to  disturb  and  injure  the  plaintiffs 
in  the  peaceable  and  lawful  enjoyment  of  the  said  ferry, 
heretofore,  to  wit,  on  the  24th  day  of  May,  in  the  year  of 


1848. 


North 

AND  South 

Sbiklos 

Firry  Co. 

V. 

Barkbr. 


138 


EXCHEQUER  REPORTS. 


1848. 

North 

AND  South 

Shields 

FiRRT  Co. 
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our  Lord  1847,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  commencement  of  this  suit,  unlaw- 
fully, injuriously,  and  wrongftilly,  and  against  the  will  of 
the  plaintiffs,  carried  and  conveyed,  in  a  certain  boat  of 
them,  the  said  defendants,  divers  foot  passengers  for  hire 
over  and  across  the  said  river  Tyne,  and  upon  the  said  part 
of  the  said  river  where  the  plaintiffs  had  and  have  such 
ferry  as  aforesaid,  and  upon  and  within  the  said  ferry  of 
them,  the  plaintiffs ;  they,  the  defendants,  at  the  said  several 
times,  &c.,  not  being  such  scuUermen  as  aforesaid,  and  the 
said  boat  in  which  &c.  not  being  such  sculler-boat  as 
aforesaid ;  by  reason  whereof  the  plaintiffs  have  lost  divers 
great  gains  and  profits,  which  would  otherwise  have  accrued 
to  them  from  the  said  last-mentioned  ferry,  and  have  been 
disturbed  and  disquieted  in  the  possession  thereof,  and  in 
their  right  and  title  thereto. 

The  defendants  pleaded  (inter  alia),  first,  not  guilty.  Se- 
condly, to  the  first  count,  that  the  plaintiffs  were  not 
possessed  of  the  ferry  in  that  count  mentioned.  Thirdly, 
a  similar  plea  to  the  second  count.  Fourthly,  to  the  first 
count,  that  the  plaintiffs  are  the  body  politic  and  cor- 
porate called  the  North  and  South  Shields  Ferry  Com- 
pany, mentioned  in  an  act  of  Parliament  passed  in  the  reign 
of  his  late  Majesty  King  George  the  Fourth,  being  **  An  Act* 
&c,  and  that  the  ferry  in  that  count  mentioned  is  the  same 
ferry  which  in  and  by  the  said  act  is  mentioned,  and  which 
the  plaintiffs  are  thereby  authorised  and  empowered  to  es- 
tablish, keep,  and  maintain;  and  that  at  the  said  several 
times  when  &c.,  in  the  first  count  mentioned,  the  said  boat, 
wherein  the  defendants  carried  and  conveyed  the  foot  pas- 
sengers, was  a  boat  of  a  burthen  of  less  than  the  burthen 
of  four  tons,  to  wit,  of  the  burthen  of  three  and  a  half  tons ; 
wherefore  the  defendants,  at  the  time  when  &c,  carried  and 
conveyed  the  said  foot  passengers,  for  hire,  &c,  where  the 
pontiffs  had  such  ferry  as  in  the  first  count  mentioned, 
and  within  the  said  ferry  of  the  plaintiffs,  as  the  defendants 
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then  lawfully  might,  for  the  cause  in  this  plea  alleged.  Veri- 
fication. The  plaintiffs  joined  issue  on  the  three  first  pleas ; 
and  to  the  fourth  replied,  that  the  boat  in  which  &c,  was  a 
boat  of  a  burthen  not  less  than  four  tons,  to  wit,  of  the  bur- 
then of  four  tons,  concluding  to  the  country;  and  upon  that 
replication  the  defendants  joined  issue. 

At  the  trial,  before  Wightmariy  J.,  at  the  Liverpool  Sum- 
mer Assizes,  1847,  it  appeared  that  the  dean  and  chapter 
of  Durham,  from  time  immemorial,  were  possessed  of  a 
ferry  across  the  river  Tyne,  within  the  limits  of  the  parish 
of  Tynemouth,  on  the  north  side  of  the  river,  and  the  town- 
^ps  of  South  Shields  and  Westoe,  on  the  south  side. 
The  plaintiffs  were  incorporated  by  the  10  Geo.  4,  c.  xcviii, 
intituled  "  An  Act  for  establishing  a  Ferry  across  the  River 
Tyne,  between  North  Shields,  in  the  county  of  Northum- 
berland, and  South  Shields,  in  thecounty  of  Durham,"  &c(a). 


1848. 

North 
AND  South 

Shiklds 
Fbrrt  Co. 

V. 

Barker. 


(a)  Sect.  1—**  Whereas  there  is 
it  present  no  convenient  means 
of  conyeyance  or  communication 
aeross  the  river  Tyne,  between 
the  towns  of  North  Shields,  in  the 
eoonty  of  Northumberland,  and 
South  Shields,  in  the  county  of 
Durham  :  And  whereas,  from  the 
greatly  increased  and  still  in- 
creasing population  of  the  said 
two  towns  of  North  and  South 
Shields,  there  is  much  necessity 
bx  convenient  means  of  inter- 
course between  the  inhabitants 
thereof;  and  it  would  greatly 
contribute  to  the  advantage,  ac- 
commodation, and  safety  of  such 
mhabitants,  and  be  of  great  pub- 
lic utility,  to  have  a  convenient 
ferry  established  for  carriages, 
hones,  cattle,  goods,  wares,  mer- 
»Kfl^^f^  and  other  portable  arti- 
eloy  and  foot  passengers,  over  the 
Mid  river  Tyne,  between  North 


and  South  Shields  aforesaid ;  and 
to  have  a  good  road,  avenue,  way, 
or  passage  for  such  ferry,  at  North 
Shields  aforesaid,  to  and  into  the 
main  street  of  the  low  town  of 
North  Shields, called  Duke-street; 
and,  also,  to  have  a  good  road, 
avenue,  way,  or  passage,  from 
such  ferry  at  South  Shields  afore- 
said, to  and  into  the  street  called 
Dean-street,  communicating  with 
the  market-place  in  South  Shields 
aforesaid  :  And  whereas  the  se- 
veral persons  hereinafter  named 
are  willing  and  desirous  of  under- 
taking the  execution  of  the  pur- 
poses aforesaid,  and  of  being 
united  into  a  company  for  that 
purpose^'  —  enacts,  that  certain 
individuals  named,  and  other  per- 
sons from  time  to  time  proprie- 
tors, *'  their  respective  successors, 
executors,  administrators,  and  as- 
signs, shall  be,  and  they^are  here- 
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by  united  into  a  company,  for 
making,  establishing,  and  main- 
taining a  ferry  across  the  river 
Tyne,  between  North  and  South 
Shields  aforesaid,  for  carriages, 
horses,  cattle,  goods,  wares,  mer- 
chandise, and  other  portable  ar- 
ticles, and  foot  passengers,  with 
proper  roads,  avenues,  ways,  or 
passages,  to  and  from  such  ferry, 
according  to  or  consistently  with 
the  rules,  orders,  and  directions 
hereinafter  contained ;  and  for 
that  purpose  shall  be  one  body 
politic  and  corporate,  by  the  name 
and  style  of  'The  North  and 
South  Shields  Ferry  Company  ;' 
and  by  that  name  shall  have  per- 
petual succession  and  a  common 
seal ;  and  by  that  name  shall  and 
may  sue  and  be  sued,  plead  and 
be  impleaded,  at  law  or  in  equity, 
and  shall  and  may  prefer  and  pro- 
secute any  bill  or  bills  of  indict- 
ment against  any  person  or  per- 
sons who  shall  commit  any  felony, 
misdemeanor,  or  any  offence  in- 
dictable by  the  laws  of  this  realm; 
and  shall  and  may  have  power 
and  authority,  from  time  to  time 
and  at  all  times,  to  purchase  and 
hold  to  them  and  their  successors 
and  assigns,  any  lands,  tenements, 
and  hereditaments,  for  the  use  of 
the  said  undertaking,  in  manner 
by  this  act  directed,  without  in- 
curring any  of  the  penalties  or 
forfeitures  of  the  Statutes  of  Mort- 
main ;  and  also  to  sell  and  convey 
any  of  the  lands,  tenements,  and 
hereditaments  so  purchased  in 
manner  by  this  act  directed." 

(a)  Enacts,  *'  that  it  shall  and 
may  be  lawful  for  the  said  com- 


pany, and  they  are  hereby  autho- 
rised and  empowered,  to  establish, 
keep,  and  maintain  a  ferry,  con- 
sisting of  one  or  more  steam  or 
other  boat  or  boats,  baige  or 
bai*ges,  float  or  floats,  raft  or  rafts, 
or  such  other  vessel  or  vessels  as 
shall  be  suflicient  and  proper  for 
the  conveyance  and  passage  of 
horses,  carriages,  cattle,  goods, 
wares,  merchandise,  and  other 
portable  articles,  and  foot  passen- 
gers, over  and  across  the  said  river 
Tyne,  between  North  Shields  and 
South  Shields  aforesaid ;  and  to 
erect  and  build  ferry-houses  and 
proper  offices  on  each  side  of  the 
said  river,  for  the  habitation  and 
use  of  the  ferrymen  having  the 
care  and  management  of  the  said 
ferry  so  to  be  established  as  afore- 
said, and  for  the  convenience  of 
persons  using  the  same  ;  and  to 
make  and  keep  in  repair  pro- 
per causeways,  at  the  landing- 
places  of  the  said  ferry  so  to  be 
established  as  aforesaid,  on  each 
side  of  the  said  river  ;  and  from 
time  to  time  to  do,  or  cause  to  be 
done,  all  other  things  necessary 
and  convenient  for  establishing, 
maintaining,  regulating,  and  ma- 
naging the  said  common  ferry, 
and  making  the  same  as  useful 
and  advantageous  as  may  be ;  and 
all  persons  with  carriages,  horses, 
cattle,  goods,  wares,  merchan- 
dises, and  other  portable  articles, 
and  all  foot  passengers,  shall  have 
iree  liberty  to  pass  over  the  said 
ferry  so  to  be  established  as  afore- 
said, (upon  payment  of  the  re- 
spectivetolls  hereinaftergranted,) 
without  any  hindrance  or  inter- 
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a  ferry.  The  9th  section  (a)  enables  the  company  to  treat 
with  the  owners  for  the  purchase  of  houses  and  land,  or  of 
any  ferry  or  ferries  across  the  river  Tyne.  The  85th  sec- 
tion enacts,  ^'  that  from  and  after  the  said  ferry,  to  be  esta- 
blished by  virtue  of  this  act,  shall  be  made  fit  for  carriages, 
horses,  cattle,  and  foot  passengers,  no  other  ferry  shall  be 
set  up  and  used,  by  any  person  or  persons,  across  the  said  river 
Tyne,  within  the  limits  of  the  parish  of  Tynemouth,  in  the 
said  county  of  Northumberland,  and  within  the  limits  of 
the  townships  of  South  Shields,  and  Westoe  otherwise  Wi- 
vestoe,  in  the  parish  of  Jarrow,  in  the  said  county  of  Dur- 
ham; and  if  any  person  or  persons  (except  the  said  company, 
or  other  person  or  persons  acting  under  their  authority) 
shall  use  any  boat,  barge,  float,  draft,  or  other  vessel,  of  the 
burthen  of  four  tons  or  upwards,  in  ferrying  or  carrying 
any  horse,  cattle,  or  foot  passenger,  for  hire,  across  the  said 
river,  within  the  limits  aforesaid,  every  such  person  or  per- 
sons so  offending  shall,  for  every  such  offence,  forfeit  and 
pay  any  sum  not  exceeding  five  pounds,  to  be  recovered  in 
manner  hereinafter  mentioned."  By  indenture  of  the  20th 
December,  1829,  the  dean  and  chapter  of  Durham,  in  con- 
sideration of  one-fifteenth  share  of  the  net  annual  profits  to 
arise  from  the  ferry  about  to  be  established  by  the  company, 
"granted,  released,  assigned,  and  confirmed,  to  the  company 
and  their  successors,"  the  ancient  ferry,  "to  hold  the  said 
ferry,  ferry-barge,  and  premises,  with  the  appurtenances. 


rnption  of  or  by  any  person  or 
persons  whomsoever." 

(a)  Enacts,  "  That  it  shall  be 
lawful  for  the  said  company  to 
treat,  contract,  and  agree  with 
SQch  person  or  persons,  or  body 
or  bodies  politic,  corporate  or  col- 
legiate, spiritual  or  lay,  respec- 
tiTely ,  as  shall  be  or  be  deemed  to 
be  the  owner  or  ownera  of  or  in- 
terested in  any  houses,  buildings, 
lands,    tenements,    or   heredita- 


ments, which  may  be  necessary 
for  the  purposes  of  this  act,  or  of 
or  in  any  ferry  or  ferries  across 
the  river  Tyne,  for  the  purchase 
thereof  respectively,  or  for  any 
loss  or  damage  such  owner  or 
owners,  or  any  of  them,  or  any 
other  person  or  persons,  shall  or 
may  sustain  by  reason  of  the  exe- 
cution of  any  of  the  purposes  of 
this  act.*' 
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unto  and  to  the  use  of  the  company  and  their  successors  for 
ever.'*  In  May,  1847,  the  defendants,  who  were  the  pro- 
moters of  an  undertaking  provisionally  registered,  and  called 
"The  Tyne  Direct  Ferry  Company,"  commenced  carrying 
passengers,  for  hire,  across  the  river  Tyne,  within  the  limits 
of  the  plaintiffs'  ferry,  by  means  of  a  steam-boat  of  less  than 
four  tons  burthen,  register  admeasurement,  but  capable  of 
carrying  about  forty  tons  weight  It  appeared  that  the 
sculler-boats  had  constantly  plied  for  hire  within  the  limits 
of  the  ancient  ferry,  without  interference  from  the  dean  and 
chapter.  On  the  part  of  the  defendants  it  was  submitted, 
first,  that  the  word  "burthen,"  in  the  85th  section,  meant 
"register  admeasurement,"  and  not  "capability  of  carrying," 
and  consequently  the  defendants  had  not  disturbed  the  plain- 
tiffs' right  of  ferry,  by  plying  with  a  boat  of  less  than  four 
tons  burthen.  Secondly,  that  the  right  of  ferry  was  im- 
properly described  in  the  first  count,  inasmuch  as,  by  the 
85th  section,  the  plaintiffs  had  only  a  limited  right,  to  the 
exclusion  of  boats  of  four  tons  burthen  and  upwards. 
Thirdly,  that  the  ancient  ferry  described  in  the  second 
count  had  merged  in  the  parliamentary  ferry.  The  learned 
judge  directed  a  verdict  for  the  plaintiffs,  reserving  leave 
for  the  defendants  to  move  to  enter  a  verdict  for  them. 


KnowleSy  in  last  Michaelmas  Term,  moved  to  enter  a 
verdict  for  the  defendants,  or  to  arrest  the  judgment 
on  the  second  count — The  defendants  are  entitled  to  have 
the  verdict  entered  for  them  upon  the  issue  to  the  fourth 
plea,  which  is  pleaded  under  the  authority  of  the  85th  sec- 
tion. The  boat  used  by  the  defendants  was  a  vessel  under 
four  tons,  according  to  the  ordinary  method  of  measure- 
ment. By  that  mode  vessels  must  contain  a  certain  num- 
ber of  cubic  feet  per  ton.  The  word  "  ton,"  which  was 
formerly  spelt  "  tun, "  seems  to  be  derived  from  the  vessels 
in  which  wine  used  to  be  carried,  and  formerly  a  duty  was 
payable  by  importing  vessels  in  a  certain  number  of  tons 
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of  wine:  1  Blac.  315.  The  defendants'  vessel  did  not  con- 
tain the  number  of  cubic  feet  requisite  to  make  a  vessel  of 
four  tons'  burthen.  The  Pilot  Act,  6  Geo.  4,  c,  125,  was  in 
force  when  the  present  act  was  passed.  [PoUocky  C.  B. — 
The  words  of  the  85  th  section  of  this  act  are,  "  any  boat, 
barge,  float-raft,  or  other  vessel  of  the  burthen  of  four  tons." 
The  word  used  is  "burthen,"  and  not  "measurement." 
In  ordinary  language,  ** tonnage*^  is  with  reference  to  the 
number  of  tons  a  vessel  is  capable  of  carrying.  Alderson, 
B. — K  the  position  for  which  you  contend  were  correct, 
floats  and  rafts  would  be  unprovided  for  by  the  act,  as  they 
have  no  depth,  and  consequently  are  not  capable  of  that 
sort  of  measurement.  Parker  B. — The  act  clearly  means, 
by  burtheuj  capacity  to  carry;  and  by  such  a  construction 
it  applies  to  all  the  vessels  enumerated,  which  it  would 
not  upon  the  other  construction.  Upon  this  point,  there- 
fore, there  will  be  no  rule.] — He  then  urged  the  objections 
taken  at  the  trial,  and  also  that  there  was  a  variance  be- 
tween the  flrst  count  and  the  evidence,  because  the  sta- 
tute granted  a  ferry  across  the  river  Tyne,  within  the  limits 
of  the  parish  of  Tynemouth  on  the  one  side,  and  the  limits 
of  the  townships  of  South  Shields  and  Westoe  on  the  other 
side ;  whereas  the  first  count  alleged  a  right  of  ferry  be- 
tween North  Shields  and  South  Shields. 
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A  rule  nisi  having  been  granted  on  these  latter  points, 


Martin^  S.  Temple,  and  Heath  shewed  cause  (Feb.  12). 
— The  first  question  is,  whether  the  ferry  is  properly  de- 
scribed in  the  first  count.  That  count  is  framed  on  the 
10  Geo.  4,  c.  xcviii ;  and  it  is  said  that,  under  the  85th 
section  of  that  act,  the  company  have  a  limited  right  of 
ferry  only,  that  is,  to  the  exclusion  only  of  boats  of  four 
tons  burthen  and  upwards,  and  that  the  first  count  should 
have  so  described  it.  That,  however,  is  not  the  true 
construction  of  the  act.  The  second  section  gives  the 
company  an  absolute  right  of  ferry ;    the  86th  section 
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only  exempts  scullermen  from  the  penalty  imposed  on 
persons  disturbing  the  ferry.  The  term  ^^  ferry"  impUes 
an  exclusive  right  of  conveyance.  The  definition  given 
in  the  Termes  de  la  Ley  is  —  "A  liberty,  by  pre- 
scription or  the  king's  grants  to  have  a  boat  for  passage 
upon  a  great  stream,  for  carriage  of  horses  and  men, 
for  reasonable  toll."  [Alderson^  B.,  referred  to  Huzzey  v. 
Field  (a).]  The  company  having,  by  the  second  section, 
an  exclusive  right  of  conveying  passengers,  &c.,  across  the 
river  from  one  district  to  another,  are  at  common  law  en- 
titled to  bring  an  action  for  the  infringement  of  that  right. 
The  meaning  of  the  85th  section  is,  not  that  persons  shall 
be  at  liberty  to  use  boats  under  four  tons'  burthen,  but  the 
object  of  that  enactment  is  to  provide  a  summary  remedy 
against  persons  using  boats  of  that  burthen  and  upwards. 
If  the  latter  part  of  the  clause  had  been  omitted,  the  statute 
would  clearly  have  operated  as  an  absolute  grant  of  the  ferry. 
Then  how  can  the  mere  imposition  of  a  penalty  on  a  parti- 
cular class  of  persons  restrain  the  general  right?  The 
former  part  of  the  section  prohibits  all  persons  from  setting 
up  another  ferry;  the  latter  part  is  cumulative  on  the 
former.  In  any  other  view  the  86th  section,  which  enables 
persons  to  use  boats  to  go  to  vessels,  would  be  unneces- 
sary. A  similar  instance  of  a  cumulative  penalty  will  be 
found  in  the  case  of  Beckford  v.  Hood  (J),  which  arose  on 
the  Copyright  Act. — They  also  cited  The  Bailiffs  of 
Tewkesbury  v.  Bricknell  (c),  Hinks  v.  Clerk  (d  ). 

Then  as  to  the  second  count.  The  ancient  ferry  is  not 
merged  or  extinguished  by  the  grant  of  the  parliamentary 
ferry.  By  the  second  section  of  the  10  Geo.  4,  c  xcviii, 
power  is  given  to  the  company  to  establish  a  ferry  within 
certain  limits.  The  9th  section  enables  the  company  to 
purchase  land,  or  "  any  ferry  or  ferries  across  the  river 
Tyne."  The  18th  section  provides,  that,  on  payment  of  the 
purchase-money,  the  land,  "  ferry  or  ferries,  together  with 


(a)  2  C,  M.,  &  R.  432. 
{b)  7  T.  R.  620. 


(e)  1  Taunt.  143. 
(d)  2  Ley.  262. 
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the  yearly  profits  thereof,  and  all  the  estate,  use,  trust,  and 
interest  of  any  person  or  persons  therein,  shall  from  thence- 
forth be  vested  in  and  become  the  sole  property  of  the 
company  for  the  purposes  of  the  act,  for  ever."  The  case 
of  The  Kinggtan-uponrHuU  Dock  Company  v.  La  Marche  (a) 
is  relied  upon  by  the  other  side.  That  case  decided,  that 
where  premises  vested  in  a  company  for  the  purposes  of 
a  particular  statute,  their  rights  depend  upon  the  statute, 
and  must  be  limited  by  it.  That  principle  is  not  denied, 
but  it  has  no  application  to  the  present  case.  A  ferry  is 
publids  juris.  It  is  a  franchise  which  no  one  can  erect 
without  licence  from  the  crown ;  and  when  one  is  erected, 
another  cannot  be  erected  without  an  ad  quod  damnum : 
BHsset  V.  Hart{by  Non-user  is  no  answer  to  an  action  for 
disturbance  of  a  right  of  ferry ;  but  if  there  be  a  neglect  of 
duty  on  the  part  of  the  owner,  the  crown  may  on  that 
ground  repeal  the  grant  by  scire  facias  or  quo  warranto : 
Peter  v.  Kendall  (c).  If  the  grant  of  the  parliamentary 
ferry  caused  a  merger  of  the  ancient  ferry,  the  latter 
might  have  been  altogether  lost;  for,  by  the  31st  section, 
the  powers  of  the  company  cease  if  their  ferry  be  not 
completed  within  five  years. 

Knowles  and  Unthanky  in  support  of  the  rule. — The  ferry 
is  misdescribed  in  the  first  count.  It  is  true  that  the  2nd 
section  gives  the  company  a  right  to  establish  a  ferry,  but 
the  85tli  section  explains  the  nature  of  the  right.  The  grant 
is  in  derogation  of  the  common-law  right  of  all  persons  to 
use  a  navigable  river,  and  ought  to  be  construed  strictly. 
The  2nd  and  85th  sections,  taken  together,  render  it  lawful 
for  any  person  to  use  the  ferry,  provided  he  does  so  with 
boats  of  less  than  four  tons  burthen.  If  any  ambiguity  ex- 
ists, the  construction  must  be  in  favour  of  the  public: 
Watcrhouse  v.  Keen  (cf).     The  present  case  is  governed  by 
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1848.  the  principle  laid  down  in  the  KmgMiojit'ftpcmrHutt  Dotk 
Ncnmi  Company  t.  La  Marche;  namdyy  that  wherea  penon  takei 
^iiSST  »  beneficial  grant  nnder  an  act  of  Pariiament,  he  only  takee 
Tnar  Co.  goch  right  as  is  dearly  and  unamhigoonaly  granted.  A 
parliamentary  grant  of  a  ferry  does  not  of  itself  ezdude  any 
other  ferry;  such  right  can  exist  only  by  munemorialcostom. 
It  is  analogous  to  the  grant  of  a  port  or  of  a  market:  Hak^ 
DePortibus  Maris;  TTu  Mayor  of MaccU^ldY.Chapman{a). 
The  precedents  of  an  exdusive  right  of  ferry,  allege  a  right 
to  carry  *^alV^  passengers:  that  word  is  not  found  in  this 
act  of  Parliament  But  even  assuming  that  the  omipany 
are  entitled  to  an  exdusive  right  of  feny,  there  is  neyerthe- 
less  a  variance  between  the  first  count  and  the  proof;  for  the 
statute  only  gives  a  right  of  feny  between  certain  termini, 
which  are  specifically  defined,  and  not  firom  North  Shidds 
to  South  Shields.  All  persons  woidd  have  a  right  to  use 
the  river  as  a  public  highway,  from  or  to  all  places  on  i^ 
banks,  not  in  the  line  leading  from  one  terminus  to  another; 
Hussey  v.  Field  (J). 

They  then  argued  that  the  andent  forry  was  not  extinct» 
and  relied  upon  the  recital  of  the  statute,  and  also  the  lan- 
guage of  the  9th,  18th,  and  85th  sections. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — In  this  case,  which  was  argued  before  us  a 
few  days  ago,  on  shewing  cause  against  a  rule  to  enter  a 
verdict  for  the  defendants  upon  some  points  reserved  at  the 
trial,  several  questions  were  discussed. 

The  declaration  contained  two  counts,  one  stating  the 
plaintiffs  to  be  possessed  of  a  ferry  across  the  Tyne,  between 
North  Shidds  and  South  Shidds,  for  the  conveyance  of 

(o)  12  M.  ft  W.  18.  {h)  2  C  M.,  &  B.  432. 
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caxriai^,  &C.5  and  passengers ;  and  that  the  defendants  dis- 
tmbe^'this  feny  by  carrjring  passengers.  The  second 
count  stated  an  ancient  right  of  ferry^  to  the  exclusion  of 
aU  other  persons  carrying  foot-passengers  for  hire  over  the 
riTer  on  that  part  where  the  plaintiffs  had  a  ferry,  save  and 
except  scollermen  carrying  in  scoller-boats. 

Not  guilty  was  pleaded,  and  possession  of  the  ferries 
trayersed. 

One  objection  was  made,  which  may  be  unmediately  dis- 
posed of,  viz.  that  there  was  a  variance  between  the  allega- 
tion  in  the  first  count  and  the  evidence,  because  by  the  act 
of  Parliament  the  ferry  was  granted  from  a  particular 
terminus  to  another,  and  nt>t  generally  from  North  Shields 
to  South  Shields;  but  this  objection  was  not  taken  at  the 
trial,  and  therefore  it  is  unnecessary  to  consider  whether  it 
is  m  yariance  or  not,  though  it  really  is  not,  as  the  point 
was  decided  in  JPhn  v.  CureU  (a). 

The  more  important  objection  was,  that  there  was  a  mis- 
description of  the  ferry,  as  the  act  of  Parliament,  (10  Geo.  4, 
c  xcviii),  looking  at  the  whole  of  its  proyisions,  granted  to 
the  company  a  limited  right  of  ferry  only,  that  is,  to  the  ex- 
clusion only  of  boats  of  four  tons  burthen  and  upwards,  and 
that  the  declaration  did  not  allege  that  the  defendants'  boat 
was  of  that  burden  or  upwards. 

It  was  urged  by  Mr.  Knowles,  and  properly,  that  this 
company,  taking  a  beneficial  grant  under  an  act  of  Parlia- 
ment, took  only  such  right  as  was  clearly  and  unambigu- 
ously granted,  according  to  the  principle  laid  down  in  The 
Hull  Dock  Company  v.  La  Marche  (b)  and  other  cases. 

Now,  under  the  1st  section,  the  plaintiffs  were  erected 
into  a  corporation  for  establishing,  and  by  the  2nd  sec- 
tion had  the  power  of  establishing  a  ferry;  and  by  this  sec- 
tion they  would  have  the  same  right  as  under  a  royal 
grant  of  the  franchise  of  a  ferry,  which  would  entitle  them 
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to  bring  an  action  against  any  one  who  infringed  iheir  right, 
which  is  in  the  nature  of  a  monopoly^  by  carrying  persons 
from  or  to  the  same  pkce,  who  otherwise,  presomedlyi 
would  have  gone  by  the  ferry. 

But  it  is  insisted  that  the  85th  section  qualifies  that  right, 
and  limits  it  a  right  of  ferry  not  by  any  boats,  but  by 
boats  of  four  tons  burthen  and  upwards,  to  the  exclusion  of 
all  boats  of  that  burthen,  and  no  other.  We  do  not  think 
that  this  is  the  proper  construction  of  the  85th  section.  The 
latter  part  does  not  appear  to  us  to  limit  the  general  right 
of  ferry  given  by  the  1st  and  2nd  sections,  but  only  to  add 
a  cumulative  remedy  by  way  of  penalty,  which  is  perfectly 
consistent  with  the  existence  of  a  general  right.  This  view 
of  the  case  is  somewhat  assisted  by  the  consideration  that 
the  86th  section  would  have  ))een  unnecessary,  if  the  inten- 
tion of  the  legislature  had  been  that  all  boats  imder  four 
tons  burthen  should  be  unaffected  by  the  grant  of  ferry: 
in  that  case  there  would  have  been  no  occasion  for  such  a 
provision  by  way  of  greater  caution.  The  argument,  how- 
ever, is  not  of  much  weight,  because  in  any  view  of  the 
case  the  clause  was  superfluous ;  but,  unless  on  the  sup- 
position that  all  boats  were  meant  to  be  excluded  from  the 
privilege  of  carrying  over  passengers,  the  necessity  of  this 
cautionary  provision  respecting  all  boats  would  not  have 
occurred  to  the  framers  of  the  act 

Upon  the  ground,  however,  that  the  general  right  of 
ferry,  clearly  given  by  the  1st  and  2nd  sections,  is  not 
qualified  by  the  85th  section,  we  think  there  is  no  misde- 
scription of  the  right  of  ferry  in  the  first  count. 

Another  objection  was  made  by  Mr.  Unthank,  that  the 
mere  act  of  ferrying  a  passenger  across  was  no  disturbance 
of  the  franchise,  imless  the  franchise  was  not  simply  of  a 
ferry,  but  of  a  prescriptive  ferry  to  the  exclusion  of  all 
private  boats ;  and  he  Ukened  it  to  the  case  of  a  market,  the 
grant  of  which  franchise  does  not  of  itself  imply  a  right 
to  prohibit  the  selling  in  shops  on  a  market  day.  Mayor  of 
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Macclesfield  v.  Chapman  (a),  that  right  belonging  only  to 
immemorial  markets^  to  which  a  special  custom  to  exclude 
rach  sales  belongs:  Marley  \'.  Walker  (b).  We  do  not'assent 
to  this  distinction.  In  the  case  of  a  ferry,  the  act  of  taking 
across  a  person  who  would  otherwise  have  gone  by  it  is 
actionable,  as  the  preventing  a  person  from  coming  to  a 
market  to  buy  or  sell  there  would  be  in  the  case  of  a  mar- 
ket; and  many  instances  are  found,  in  the  reported  cases,  of 
Buch  infiringements.  The  setting  up  a  ferry  is  not  the  only 
infnngement.  A  ferry  is  a  highway  for  all  the  Queen's  sub- 
jects paying  the  toll ;  and  whether  it  is  described  in  the  de- 
claration, as  it  is  in  most  cases,  as  a  ferry  for  a// persons  hay- 
ing occasion  to  use  it,  or,  as  it  is  in  some,  for  persons  Iia^g 
occasion  to  use  it,  the  right  is  the  same. 

The  coimsel  for  the  defendants  then  objected  to  the 
second  count,  that  the  ferry  described  in  it  was  extinct. 
That  is  a  question  of  some  nicety.  This  ferry  was  one 
which  had  belonged  to  the  Dean  and  Chapter  of  Durham, 
and  bad  been  purchased  by  the  plaintiffs  from  them  soon 
after  the  act  of  Parliament  was  passed ;  and  it  was  con- 
tended that  this  was  extinguished  not  by  the  act  of  Par- 
liament itself,  for  it  is  clear  this  ferry  was  meant  to  con- 
tinue afterwards,  and  to  be  the  subject  of  purchase  or  com- 
pensation by  the  company,  but  that  the  meaning  of  the 
act  was,  that  when  bought,  and  the  new  ferry  completed, 
the  old  ferry  should  cease  to  exist ;  the  intention  being,  that 
one  ferry  only  should  at  any  time  exist,  and  be  under  the 
control  and  direction  of  the  plaintiffs. 

Upon  full  consideration  of  all  the  clauses  in  the  act  of 
Parliament  bearing  upon  this  question,  we  are  led  to  the 
conclusion  that  this  view  of  the  case  is  correct,  and  that  it 
is  inconsistent  with  the  whole  scope  of  the  act,  that  the 
oompany  should  carry  on  more  than  one  ferry;  though  they 
are  empowered  to  purchase  other  ferries  for  the  purpose  of 
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preventing  the  necessity  of  compensation  £rom  time  to  tixne, 
or  at  once,  for  the  injury  done  to  them.  The  result  will 
be,  that,  in  order  to  carry  the  intention  of  the  legislature 
into  effect,  the  ferry,  when  purchased,  and  when  the  new 
ferry  was  finished,  became  extinct  by  the  operation  of 
the  act. 

The  recital  in  the  act  is,  that  it  would  be  of  great  public 
utility  to  have  a  convenient  ferry  established  with  certain 
communications,  which  clearly  indicate  that  it  was  meant 
to  be  on  one  particular  spot  The  individuals  named  are 
then  incorporated  for  making,  establishing,  and  main* 
taining  a  ferry^  according  to,  or  consistently  with^  the 
rules,  orders,  and  directions  thereinafter  contained;  and 
the  4th  and  5th  sections  shew  tliat  this  is  to  be  a  ferry 
in  a  particular  place,  and  according  to  a  map  or  plan ;  and 
for  the  use  of  this  undertaking  die  power  is  given  to  pur- 
chase lands,  tenements,  and  hereditaments,  without  incur- 
ring the  penalties  of  the  Statutes  of  Mortmain.  The  2nd 
section  empowers  the  company,  so  incorporated,  to  estar 
blish,  keep,  and  maintain  a  ferry,  that  is,  one  ferry  only,  and 
provide  boats,  build  ferry-houses,  and  make,  and  keep,  and 
repair  proper  landing-places  and  causeways  to  (kai  ferry. 
The  36th  section,  enabling  the  company  to  mortgage,  gives 
a  form  which  mortgages  om  ferry  only.  The  4L5th  section 
enables  the  company  to  make  bye-laws  for  the  regulation 
of  that  ferry,  and  the  conduct  of  the  persons  employed  in  it| 
or  making  use  of  it :  the  51st  section,  to  make  contracts  with 
engineers,  &c,  for  maintaining  and  improving  the  said  ferry. 
The  69th  section  imposes  a  penalty  for  obstructing  the  ferry. 
The  70th  empowers  the  company  to  demand  tolls  within 
certain  limits,  for  passing  the  said  ferry.  The  75th  prevents 
collectors  of  tliose  tolls  from  taking  undue  tolls,  or  miabe*- 
having  themselves.  The  82nd  imposes  penalties  for  evading 
the  tolls. 

Now,  it  does  appear  to  us  to  be  unreasonable  to  suppose 
that  the  legislature  meant  the  purchased  ferry  to  continue 
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ind  be  managed  by  the  company  without  any  express 
powers  to  maintain  it,  to  repair  the  ferry-houses  and  land- 
ing-places, or  provide  boats,  or  regulate  the  use  of  it,  with- 
out imposing  any  limit  upon  the  tolls  to  be  collected  or 
penalties  upon  the  obstruction  of  it.  It  is  also  an  observa- 
tion worthy  of  remark,  in  confirmation  of  this  view  of  the 
case,  that  the  28th  section,  which  enables  the  company  to 
le-aell^  does  not  expressly  authorise  the  re-sale  of  ferries. 

Considering  all  these  provisions,  and  looking  at  the  ex- 
press object  of  the  incorporation  of  the  company,  the  making 
and  maintaining  a  ferry,  we  think  that  the  powers  of  the 
company  are  confined  to  one  ferry,  and  consequentiy  the  au- 
thority to  purchase  ferries  must  be  construed  to  mean  an 
authority  to  acquire  them  for  the  purpose  of  preventing 
competition,  and  at  once  satisfjring  the  claims  of  the  pro- 
prietors for  compensation. 

There  is  one  section  only  which  has  a  different  aspect. 
The  18th  section  provides,  that  on  payment  or  tender  of 
the  purchase-money,  not  merely  the  land,  but  the  ferry  or 
ferries,  toff ether  with  the  yearly  profits  thereof  and  all  the  es- 
tate, &c.,  shall  thenceforth  be  vested  in  the  company,  for 
the  purposes  of  the  act,  for  ever.  This  expression,  as  to 
the  yearly  profits,  which  is  not  confined  to  lands,  affords  an 
argument  that  the  ferry,  or  ferries,  were  intended  to  be  kept 
up.  The  words,  however,  may  be  explained  as  meant  to 
apply  to  the  intermediate  profits,  after  the  purchase,  and 
before  the  ferry  which  the  company  were  to  set  up  was 
completed,  until  which  time  the  old  ferry  would  not  cease. 
At  any  rate,  this  expression  does  not  appear  to  us  to  avail 
against  the  very  strong  inference  to  be  derived  from  the  other 
clauses  of  the  act,  and  its  general  scope,  that  only  one  ferry 
was  to  belong  to  the  plaintifib  at  one  time.  We  therefore 
think,  that  the  issue  on  the  last  count,  on  the  plea  denying 
the  plaintiffs'  possession  of  the  ancient  ferry,  must  be  found 
for  the  defendants. 

The  question  of  variance  on  this  plea  it  is  therefore 
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unnecessary  to  consider;  on  the  authority  of  the  case  of  the 
Bailiff  of  Tewkesbury  v.  Bicknell  (a),  we  should  probably 
hold  the  count  to  be  proved. 

The  rule  must  therefore  be  discharged  as  to  the  first 
count,  and  absolute  to  enter  a  verdict  for  the  defendants  on 
the  issue  on  ^^not  possessed"  to  the  second  count. 


Rule  accordingly. 


(a)  2  Taunt.  120. 


i^eft.  9. 


Bates  r.  Townley  and  Another. 


An  award  is  not  ASSUMPSIT  for  money  paid  by  the  plaintiff  for  the  use 

of  the  defendants,  and  for  money  due  on  an  account  stated 
between  them.     Plea,  non  assumpsit. 

At  the  trial,  before  Coltmarty  J.,  at  the  Chester  Spring 
Assizes,  1847,  it  appeared  that  the  plaintiff  and  defendants 
were  stockbrokers,  the  former  residing  at  Leeds,  the  latter 
at  Liver{)ool ;   and  that  the  plaintiff  having  claims  agunst 

the  other  part,  the  defendants  for  money  due  in  respect  of  dealings  in  rail- 
way shares,  it  was  agreed  that  the  matter  should  be  referred 
to  arbitration.  Accordingly,  on  the  5th  February,  1847, 
articles  of  agreement  were  entered  into  between  the  plain- 
tiff of  the  one  part,  and  the  defendants  of  the  other  part, 
whereby,  after  reciting  that  ^^  differences  and  disputes  had 

tors^^The^arbl-  ^"^^  ^^^  vf^vQ    pending  between    the  parties  thereto^ 
trators,  after      touching,  or  concerning,  or  arising  out  of  certain  dealings 

finding  a  sum  .  . 

due  from  the  de-  Or  transactions  in  railway  shares,"  &c.,  it  was  witnessed 

fendants  to  the 
plaintiff,  award- 
ed that  the  costs  of  the  reference  and  award,  including  compensation  to  the  arbitrators,  should 
b J  borne  as  follows ;  that  is  to  saj,  one  moiety  thereof  bj  the  plaintiff,  and  the  other  moiety 
he  the  defendants.  The  plaintiff  took  up  the  award,  and  paid  the  whole  costs  of  it : — Held,  that 
be  could  not  recover  a  moiety  of  the  costs  as  money  paid  for  the  use  of  the  defendants. 


evidence  of  an 
account  stated 
between  the 
parties  to  the 
submission. 

By  articles  of 
agreement  be- 
tween the  plain- 
tiff of  the  one 
part,  and  the 
defendants  of 


ences  between 
them  were  re- 
ferred to  arbi- 
tration, the 
costs  of  the  re* 
ference  and 
award  to  be  in 
the  discretion 
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that  the  parties  thereto  respectively  agreed  to  refer  the  ^1848.  ^ 
flame  to,  and  *^  abide  by,  the  award,  arbitrament,  final  end  Bates 
and  determination  of  J.  Head,  of  &c,  a  person  chosen  by  Towmlbt. 
or  on  behalf  of  the  plaintiff,  and  J.  Mills,  of  &c.,  a  person 
chosen  by  or  on  behalf  of  defendants,  and  of  such  third 
person  as  should,  before  they  should  proceed  on  the  said 
reference,  be  chosen  by  them,  and  appointed  by  writing 
under  their  hands,  to  be  indorsed  on  those  presents,"  &c. 
And  it  was  further  agreed,  '^  that  the  costs  of  the  reference 
and  of  the  award  to  be  made  in  pursuance  thereof,  including 
a  reasonable  compensation  to  the  said  arbitrators  for  their 
trouble,  should  be  in  the  discretion  of  the  said  arbitrators, 
or  any  two  of  them,  who  should  by  their  said  award  order 
and  direct  by  whom,  and  to  whom,  and  in  what  proportions 
and  manner,  the  same  should  be  paid ;  and,  for  the  better 
enfordng  performance  of  the  award,  either  party  should  be 
at  liberty  to  make  the  submission  a  rule  of  the  Court  of 
Common  Pleas."  The  two  arbitrators  proceeded  with  the 
reference,  and  appointed  a  third,  but  his  appointment  was 
not  indorsed  on  the  submission,  as  required  by  it.  On  the 
18th  February,  1847,  the  three  arbitrators  made  their  award, 
whereby  they  **  did  award,  find,  and  determine,  that  there 
was  due  from  the  defendants  to  the  plaintiff  in  respect  of 
the  matters  of  difference  referred  to  them  the  said  arbi- 
trators as  aforesaid,  the  sum  of  2039Zi  10«.  3(/.,  which  sum 
they  did  thereby  award  and  direct  that  the  defendants 
should  pay  to  the  plaintiff  at  the  office  of  Mr.  B.  Norris, 
solicitor.  North  John-street,  Liverpool,  on  Monday,  the 
let  day  of  March  then  next,  at  twelve  o'clock  at  noon, 
in  full  satisfaction  of  the  matters  in  difference."  And  they 
*^did  further  award,  that  the  costs  of  the  said  reference,  and 
of  that  their  award,  including  the  compensation  to  them  the 
said  arbitrators  for  their  trouble,  should  be  paid  and  borne 
as  follows;  that  is  to  say,  one  moiety  thereof  should  be  paid 
and  borne  by  the  plaintiff,  and  the  other  moiety  thereof  by 
the  defendants."    On  the  22nd  February  the  pl^tiff  took 
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1848.  ^  up  the  awards  and  paid  the  whole  costs  of  it^  amounting  to 
25/.  Sa.  9dL,  and  on  the  following  day  served  the  defendants 
with  notice  thereof,  but  there  was  no  express  request  to 
pay.  The  plaintiff  now  sought  to  recover  12/.  I4«.  9(L,ihB 
moiety  of  those  costs,  as  money  paid  for  the  defendants'  use. 
The  declaration  contained  a  count  on  the  award,  whidi  had 
been  demurred  to,  and  judgment  ^ven  for  tiie  defendants  (a); 
so  the  plaintiff  now  relied  upon  the  award  itself  as  evidence 
of  an  account  stated.  On  the  part  of  the  defendants,  it  was 
objected  that  the  {daintiff  was  not  entitled  to  recover  tiie 
moiety  of  the  costs  as  money  paid  for  the  defendants'  use^ 
on  the  ground,  first,  that  the  award  was  not  binding,  ti&e 
appointment  of  tiie  tiiird  arbitrator  not  having  been  in* 
dorsed  on  the  submission;  secondly,  that  the  costs  of  ti&e 
reference  were  not  ascertuned,  either  by  the  award  or  by 
the  taxation  of  the  Court.  In  answer  to  the  first  objection, 
evidence  was  given  of  a  waiver  of  the  condition.  It  was 
also  objected,  that  the  award  was  not  evidence  of  an  account 
stated.  The  learned  judge  directed  a  verdict  for  the  de* 
fendants  on  the  count  for  money  paid,  and  for  the  plaintiff  on 
the  account  stated,  reserving  leave  fi^r  each  party  to  move 
to  enter  a  verdict. 

Cross  rules  having  been  obtained  accordingly, 

CowUnff,  Taumsendf  JEfferton,  and  Bumie,  in  Hilary 
Term,  (January  27),  shewed  cause  against  the  defendants' 
rule  to  enter  a  verdict  for  them  on  the  account  stated. — ^It 
is  conceded,  that  an  award  is  not  in  every  case  evidence  of 
an  account  stated;  if,  for  instance,  it  directs  a  mere  collate- 
ral matter,  such  as  the  building  of  a  house,  or  if  it  be  made 
respecting  a  claim  for  unliquidated  damage,  as  in  trespass 
for  assault  and  battery.  But  where  the  submission  is  in 
respect  of  a  debt,  or  a  claim  in  the  nature  of  a  debt,  the 

(a)  1  Ezdi.  672. 
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parties  must  be  taken  to  have  appointed  the  arHtrator  as      ^2?^ 
tiieir  agent  to  settle  the  account.     {JParkcy  B. — If  the  arbi- 
tator  is  an  agent,  the  principal  might  maintain  an  action 
against  him,  should  he,  through  neglect,  find  a  sum  to  be 
due  which  was  not  due.     Is  it  not  an  abuse  of  the  term,  to 
mj  that  an  arbitrator  who  is  to  exercise  his  own  judg* 
ment,  is  an  agent?]     An  arbitrator  has  no  discretionary 
foweat  to  award  any  sum  he  may  think  fit,  but  only  to  find 
what  is  in  point  of  fact  due.  IFolloch^  C.  B. — An  arbitrator 
is  not  an  agent;  his  award  is  a  judicial  act.]     In  Keen  v. 
Batihare  {a\  where  matters  of  account  in  dispute  were  sub* 
mitted  to  arbitration,  but  not  by  bond,  and  the  arbitrator 
awarded  a  certain  sum  to  be  due  to  the  plaintiff.  Eyre,  C.  J., 
ruled  that  the  sum  awarded  might  be  given  in  evidence  un- 
der the  comm(m  counts  in  asQjmpsit,  and  particularly  as  an 
account  stated.    [Parker  B.— ^hat  case  proceeded  on  the 
ground  that  there  were  no  arbitration  bonds,  and  therefore 
it  oould  not  be  treated  as  a  reference.]     The  doctrine  does 
not  seem  intended  to  be  confined  to  such  a  case;  indeed,  if 
it  be  correct  with  respect  to  a  verbal  submission,  it  is  equally 
80  where  the  submission  is  in  writing.     That  decision  is 
adopted  in  Watson  on  Awards  (&),  and  Starkie  on  Evi- 
dence (c).     [PhUtf  B. — How  can  a  party  be  charged  with 
tn  account  stated,  unless  he  agrees  to  tlie  account?]     In 
Salmon  v.  fVat$on  (cf),  the  defendant  agreed  verbally  with 
the  plaintiff  to  take  a  house,  and  purchase  the  fixtures  at 
a  valuation,  to  be  made  by  two  brokers.     An  inventory  of 
the  furniture  and  fixtures  was  accordingly  made,  described 
generally  as  ^'an  inventory  of  the  fixtures,  &c.,  with  the 
gross  amount  placed  at  the  foot  of  it"    In  an  action  for 
goods  sold  and  delivered,  with  a  count  on  an  accoimt  stated, 
it  was  held,  that  the  defendant,  having  taken  possession  of 
and  enjoyed  the  furniture  and  fixtures,  and  paid  part  of  the 


(a)  1  Exch.  194.  (c)  Vol.  ii,  p.  98,  3rd  ed. 

(6)  Page  366,  drd  ed.  {d)  4  Moore,  73. 


156  EXCHEQUER  REPORTS. 

1848.  ^  sum  determined  by  the  brokers  to  be  due  for  the  same,  was 
liable  on  an  account  stated  for  the  remainder.  Bichardr 
son,  J.,  there  says : — ^^  The  count  as  to  the  account  stated 
goes  to  the  whole  of  the  appraisement,  and,  in  point  of 
fact,  amoimts  to  the  same  thing  as  if  such  valuation  had 
been  made  between  the  original  parties.''  An  award  does 
not,  in  every  case,  alter  the  condition  of  the  parties.  A 
judgment  is  not  evidence  of  an  account  stated,  because  the 
original  debt  is  merged  in  the  specialty;  but  an  award  does 
not  change  the  remedy,  where  it  merely  ascertains  the 
amount  of  the  debt:  Allen  v.  Milner  (a).  The  only  differ- 
ence between  an  account  stated  and  an  award  is,  that  in 
the  former  errors  may  be  shown,  but  an  award  estops  the 
parties  from  disputing  its  correctness. 

But  if  an  award  is  not  of  itself  an  account  stated,  it  may 
at  all  events  be  used  as  proving  a  prior  account  stated; 
for  an  admission  by  a  party,  of  anything  due,  is  an  admis- 
sion of  an  account  stated.  [Parke,  B. — It  is  settled,  that  there 
cannot  be  an  account  stated  by  a  defendant,  except  with  the 
plaintiff  or  his  agent.  It  would  not  do  to  say,  that  de- 
fendant was  heard  to  tell  a  stranger  that  he  owed  the  plain- 
tiff a  certain  sum  of  money.]  The  object  of  stating  an 
account  is,  to  enable  the  creditor  to  recover  the  debt,  with- 
out proof  of  the  consideration.  [Pollock,  C.  B. — The  count 
is  on  an  account  stated  between  the  parties;  then  how  can  you 
infer  privity  from  a  statement  to  a  third  i>erson?]  In  the 
ordinary  case  of  an  account  stated,  the  plaintiff  does  not 
prove  a  prior  debt,  but  only  an  admission  of  a  debt  due. 
[ParkeyH. — It  is  distinctly  laid  down  in  Brekon  v.  Smith  (i), 
that  the  admission  must  be  made  to  the  opposite  party  or 
his  agent.  Some  five-and-twenty  or  thirty  years  ago,  very 
loose  expressions  might  have  done,  but  in  more  recent  de- 
cisions the  good  sense  of  the  matter  prevails  The  diffi- 
culty here  is,  to  see  how  the  independant  act  of  a  judge, 

(a)  2  C.  &  J.  47.  (b)  1  Adol.  &  £.  488. 
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generally  given  against  the  consent  of  the  party  who  is  to  1848. 
pay,  can  be  used  as  an  accoant  stated  between  the  parties.] 
An  award,  by  which  parties  agree  to  abide,  cannot  be  con- 
sidered as  a  decision  in  invitum.  This  case  comes  within 
the  principle  ot  Freeman  v.  Bernard  (a).  [Parke,  B. — The 
distinction  there  pointed  out  by  Lord  HoU  makes  the  mat- 
ter dear;  he  says,  ^^  Where  an  award  creates  a  new  duty, 
instead  of  that  which  was  in  controversy,  the  party  has  re- 
medy for  it  upon  the  award;  and,  therefore,  if  the  party 
resorts  to  demand  that  which  was  referred  and  submitted, 
the  arbitrament  is  a  good  bar  against  such  action.  Contri, 
where  the  award  does  not  create  a  new  duty,  but  the  old 
duty,  by  a  release  of  the  action."]  In  Porter  v.  Cooper  (J), 
Parke,  B.,  says : — ^**I  take  the  rule  to  be  this,  that  if  there  is 
an  admisnon  of  a  sum  of  money  being  due,  for  which  an 
action  would  lie,  that  will  be  evidence  to  go  to  the  jury  on 
the  count  for  an  account  stated."  [Alderson,  B. — That 
must  mean  an  admission  to  the  creditor  himself.]  In  Slade 
T.  Buchannan  (c).  Lord  Kenyon  ruled,  that  admissions 
made  by  a  i)arty  at  a  reference,  which  proved  abortive, 
were  receivable  in  evidence,  provided  they  were  such  as 
the  defendant  would  be  obliged  to  make  in  his  answer  to  a 
bill  of  equity.  [Aldersony  B. — Those  are  clearly  admissions 
to  the  party:  an  answer  in  equity,  is  an  answer  to  the  plain- 
tiff]— They  also  cited  Kingston  v.  Phelps  (d).  Whitehead  v. 
Tattersall  (e> 

Webby  and  Davison  appeared  to  support  this  rule,  but 
were  not  called  upon. 

Pollock,  C.  B, — The  rule  must  be  absolute.  The  point 
ia  shortly  this — whether  an  arbitrator  is  an  agent  for  the 
parties  to  the  submission  so  as  to  bind  them  by  his  award, 

(o)  1  Ld.  Raym.  247.  (J)  1  Peake,  N.  P.  299. 

\h)  1  C,  M.,  &  R.  387.  (e)  1  Adol.  &  E.  491. 

(c)  1  Peake,  N.  P.  8. 
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1848^  as  on  account  stated  between  them?  I  am  clearly  of 
opinion  that  he  is  not.  Suppose  a  reference  to  two  persons^ 
or  an  umpire  chosen  by  theatf  how  could  the  umpire  be 
considered  as  the  agent  of  the  parties?  Qr>  suppose  a  re- 
ference to  one  person,  could  he  be  deemed  the  agent  of  the 
parties,  so  that  a  decision  in  his  own  mind  is  to  be  consi- 
dered as  a  settlement  of  accounts  between  them.  The 
cases  cited  are  o^sentially  different.  In  Keen  y.  B(U$hore{d)i 
the  reference  went  on  without  bonds,  and  Eyre^  C.  J., 
thought  it  reasonable  that  the  parties  should  have  intended 
to  do  something  by  the  reference ;  and,  as  bonds  were  not 
executed  so  as  to  make  the  person  who  acted  an  arbitrator, 
he  told  the  jury  that  he  was  the  agent  of  the  parties^  and 
therefore  the  consent  to  the  reference  boimd  them  in  the 
same  way  as  if  an  account  had  been  stated  between  their 
agents.  That  does  not  go  the  length  of  the  present  case,  nor 
can  I  find  in  the  text-books  any  authority  which  does.  On 
the  contrary,  Mr.  Watson,  in  his  book  on  Awards,  cautiously 
puts  the  decision  exactly  as  it  was,  namely,  that  an  award, 
under  the  circumstances  of  that  case,  was  allowed  to  be 
given  in  evidence  as  an  account  stat^.  The  other  cases 
cited  do  not  in  any  degree  shew  that  an  arbitrator  has  au- 
thority as  agent  of  the  parties.  It  would  be  confounding 
matters  essentially  different,  if  we  were  to  hold  that  an  ar- 
bitrator, who  is  a  judge  to  decide  between  two  })artie8,  is 
an  agent  so  as  to  make  his  award  evidence  of  an  account 
stated. 

Parke,  B, — I  concur  in  thinking,  that  there  is  no  room 
for  any  doubt  The  counsel  ft)r  the  plaintiff  began  their 
ailment  by  assuming  that  this  i^  a  submission  to  settie 
items  of  a  pecuniary  demand.  They  acknowledge  that,  if 
the  claim  were  for  unliquidated  damages,  the  position  con- 
tended for  could  not  be  supported.     Their  argument  then 

(a)  1  Exch.  194. 
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fiuls  in  limine,  because  it  is  a  submission  in  respect  of  un-  1848. 
liquidated  damages,  namely,  a  claim  arising  from  the  non- 
delivery of  railway  shares.  Even  if  the  submission  were 
in  respect  of  pecuniary  matters  only,  the  award  could  not 
be  given  in  evidence  under  an  account  stated,  because  an 
arbitrator  is  not  the  agent  of  the  parties  to  settle  their  ac- 
counts, in  which  case  the  act  of  the  agent  would  be  the  act 
of  the  principal,  and  the  principal  would  have  his  remedy 
over  against  the  agent,  if  he  settled  them  improperly;  but  an 
arbitrator  is  a  judge  constituted  by  the  parties,  and  who  is 
to  form  his  own  judgment  on  the  facts,  and  make  an  award 
binding  on  each  party.  In  the  absence  of  all  authority,  it 
seems  to  me  that  this  award  is  not  evidence  of  an  account 
stated.  It  is  not  at  all  like  the  case  where  two  persons 
meet  together  and  agree  upon  the  sum  due  from  the  one 
to  the  other,  which  is  a  statement  of  account.  If  there 
were  any  authorities  in  point,  we  should  be  bound  by 
them,  however  much  we  might  regret  that  the  causes  and 
forms  of  action  should  be  so  confounded.  But  the  only 
case  bearing  on  the  subject  is  that  of  Keen  v.  Batshore  (a), 
which  is  a  short  note  of  a  Nisi  Prius  decision;  from  which, 
however,  it  is  perfectly  dear  that  Chief  Justice  Eyrey  a  very 
eminent  judge,  thought  that,  as  there  was  no  regular  agree- 
ment to  refer,  constituting  the  arbitrator  a  judge,  he  must 
be  considered  as  a  delegate  or  agent  for  the  parties;  and  his 
decision  proceeds  solely  on  the  ground  that  the  award  in  that 
particular  case  must  be  considered  as  a  settlement  of  ac- 
count by  an  agent  appointed  by  each  party ;  and  it  is  clear 
that,  if  regular  bonds  of  submission,  or  a  regular  submis- 
non  to  arbitration,  had  been  entered  into,  he  would  not 
have  admitted  the  award  as  evidence  of  an  account  stated. 
It  therefore  appears  to  me  that  there  is  no  foundation  for 
saying  that  this  award,  which  must  be  taken  as  regularly 
drawn  up,  and  which  is  a  settlement  of  all  demands,  both 

(a)  1  Esp.  196. 
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^0^'^  liquidated  and  unliquidated,  can  possibly  be  said  to  be  an 
account  stated.  The  authorities  dted  are  not  sufficient  to 
support  such  a  pr(^)osition.  The  one  mainly  relied  on,  that 
of  Keen  v.  BaUhorey  is  (as  already  stated  by  the  Lord  Chief 
Baron)  a  case  to  which  Mr.  WaUon  does  not  i^pear  to  have 
attached  much  weight,  as  he  merely  states  that  it  was  so 
Ifdd  down. 

Aldebson,  B. — I  am  of  the  same  opinion. 

Platt,  B. — An  account  stated  is  a  settlement  of  account, 
in  which  both  parties,  or  their  agents,  agree  upon  the 
amount  due  from  the  one  to  the  other.  Is,  then,  an  arbi- 
trator the  agent  of  the  parties  for  the  purpose  of  stating  an 
account?  It  seems  to  me  that  he  acts  not  as  agent,  but 
as  a  judge;  for,  in  many  points,  liis  decision  would  be  ad- 
verse to  the  consent  of  either  party. 

Bule  absolute. 


Welsby  and  Damson  then  shewed  cause  agidnst  the  plain- 
tifTs  rule  to  enter  a  verdict  on  the  count  for  money  paid. — 
The  law  will  not  imply  a  promise  to  repay  the  pifuntiff  the 
moiety  of  fees  paid  by  him  on  taking  up  the  award.  Be- 
fore the  case  of  Brittain  v.  Lloyd  (a),  a  notion  prevailed, 
that,  in  order  to  support  a  count  for  money  pud,  the  effect 
of  the  payment  must  have  been  to  relieve  the  defendant 
from  some  liability.  It  is  now,  however,  settled  that  the 
action  is  maintainable  in  every  case  in  which  the  plaintiff 
has  paid  money  to  a  third  party,  at  the  request,  either 
express  or  implied,  of  the  defendant,  with  an  understand- 
ing, either  express  or  implied,  to  repay  it.  The  request  to 
pay  and  the  payment  constitute  the  debt.  But  in  this  case 
there  has  been  no  request  either  express  or  implied,  nor 
has  the  payment  been  made  in  consequence  of  any  liability 

(o)  14  M.  &  W.  762. 
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which  the  defendant  was  under.  The  money  is  ordered  to  ^  1848. 
be  pud  hj  each  of  the  litigant  parties  in  moieties,  and 
there  was  no  duty  on  either  to  pay  more  than  his  propor- 
tion«  And  as  the  misconduct  of  the  arbitrators  disentitles 
them  to  sue  for  their  fees,  in  point  of  law  it  is  not  money 
payable  at  all.  [Parke,  B. — The  plaintiff  might  not  have 
been  able  to  get  the  award  without  paying  the  whole  of 
the  fees.]  The  Court  will  not  assume  that  each  party, 
upon  notice,  would  not  perform  his  duty  and  pay  a  moiety 
of  the  fees.  It  is  true,  that,  if  the  defendant  delayed  the 
payment  of  his  moiety,  some  inconvenience  might  be  im- 
posed on  the  plaintiff,  inasmuch  as  he  could  not  obtain  tlie 
award  until  the  whole  was  paid,  but  that  inconvenience 
will  not  raise  a  promise  to  pay.  No  implied  request  could 
arise  before  payment,  and  that  is  made  under  an  award 
which  is  void.  The  money  sought  to  be  recovered  in  this 
action  was  clearly  not  money  payable  by  the  plaintiff  in  the 
first  instance,  but  by  the  defendant,  and  a  voluntary  pay- 
ment by  the  former  cannot  make  it  money  paid  for  the  de- 
fendants use.  The  arbitrators  could  not  maintain  any 
action ;  their  only  remedy  was  by  withholding  the  award. 
But  even  if  the  fees  were  recoverable  by  the  arbitrators, 
separate  actions  must  have  been  brought  against  each 
party  to  the  submission  for  his  moiety. — Another  objection 
arises  from  the  terms  of  the  submission,  by  which  the  costs 
of  the  reference  and  award,  including  a  reasonable  compen- 
sation to  the  arbitrators  for  their  trouble,  are  to  be  in  the 
discretion  of  the  arbitrators,  or  any  two  of  them,  who  are, 
by  their  award,  to  order  and  direct  by  whom  and  to  whom 
and  in  what  proportion  and  manner  the  same  shall  be  paid. 
But  the  arbitrators  only  award  generally  that  the  costs  of  the 
reference  and  award,  including  compensation  to  them  for 
their  trouble,  shall  be  paid  and  borne  one  moiety  thereof  by 
the  plaintiff  and  the  other  by  the  defendant.  Either  the 
award  is  void  as  leaving  undecided  a  matter  submitted  to 
the  arbitrators,  namely,  the  amount  of  their  compensation; 
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1848.  or  if  the  award  be  good,  it  must  be  so  on  one  of  these  two 
Bkteb  grounds,  viz.  that  the  arbitrators  must  be  considered  to 
have  waived  their  fees,  or  that  the  amount  is  ascertainable 
by  the  Master  on  taxation  of  costs.  If  the  fees  are  waived, 
the  plaintiff  has  clearly  made  a  voluntary  payment  in  his 
own  wrong;  if  the  fees  are  not  waived,  they  cannot  be 
ascertained  by  reference  to  the  Master;  for  Dossett  v.  Giti" 
gell{a)  expressly  decided,  that  the  Court  has  no  jurisdic- 
tion over  fees  of  arbitrators  paid  under  protest  upon  tak- 
ing up  an  award,  but  not  specified  in  the  award  itself. 
Even  assuming  that  the  amount  of  compensation  might  be 
ascertained  by  the  Master,  it  is  sufficient  to  say  that  no 
taxation  has  yet  taken  place,  and  it  is  altogether  uncertain 
what  sum  will  ultimately  have  to  be  paid  by  each  party,  as 
his  moiety  of  the  whole  costs  of  the  reference.  There  is 
very  little  authority  bearing  on  this  question.  In  Swmfard 
V.  Bum  (b)y  Dallas^  C.  J.,  ruled,  that  the  pliuntiff,  who  had 
paid  the  whole  of  the  expenses  of  a  reference  and  award, 
might  recover  a  moiety  from  the  defendant,  but  at  the  same 
time  reserved  the  point ;  and  it  does  not  appear  that  any 
motion  was  afterwards  made.  In  Hicks  v.  Richard8<m{c\  an 
attachment  was  granted  against  a  party  to  a  submission, 
who  refused  to  pay  his  moiety  of  the  costs  of  the  arbitration, 
but  that  decision  is  not  very  satisfactory.  [Parke,  B. — There 
the  proceeding  was  under  the  award,  the  submission  having 
been  made  a  rule  of  Court.]  Stokes  v.  Leans  {d)  decided, 
that  an  action  for  money  paid,  laid  out,  and  expended,  will 
not  lie  where  the  money  has  been  paid  against  the  express 
consent  of  the  party  for  whose  use  it  is  supposed  to  have 
been  paid.  If,  in  this  case,  the  plaintiff  had  declared  spe- 
cially, he  must  have  alleged  the  submission,  and  an  award 
stating  the  amount  of  the  arbitrators'  fees,  and  averred  that 
the  defendant  had  notice  of  the  award  and  refused  to  pay 


(a)  2  Man.  &  G.  870.  (c)  1  Bos.  &  P.  93. 

(6)  Gow  N.  P.  7.  (d)  1  T.  R.  20. 
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the  moiety  of  costs  on  request ;  and  that,  for  the  purpose        1848. 
of  obt^ning  possession  of  the  award,  the  plaintiff  was  com-        Batxb 

pelled  to  pay  the  whole.     The  declaration  would  have  been  xownlbt 
bad  without  an  averment  of  notice  and  request. 

CowHnffy  Tawnsendy  Egerton^  and  Bumie^  contri. — By 
the  terms  of  the  submission  the  parties  agree  to  be  bound 
by  the  award,  and  no  notice  was  given  that  the  defendant 
intended  to  object  to  it  until  two  days  after  the  plaintiff 
had  taken  it  up.  The  arbitrators  direct,  that,  as  between  the 
parties,  the  amount  of  costs  shall  be  paid  in  moieties — not 
that  each  party  shall  pay  to  the  arbitrators  a  moiety  ;  that 
they  leave  to  be  understood  according  to  the  usual  practice, 
which  is  for  the  one  party  to  pay  the  whole  aud  recover 
from  the  other  his  moiety.  The  language  used  is  with  re- 
ference to  the  ordinary  mode  of  proceeding.  [^Parke,  B. — 
The  question  is,  whether  the  plaintiff,  by  taking  up  the 
award,  does  not  stand  in  the  same  situation  as  the  arbitra- 
tors, and  acquire  all  the  rights  which  they  possessed  of 
enforcing  payment  of  their  fees.  In  the  case  of  Hicks  v. 
Biehardson  (a),  it  was  considered  by  Eyre,  C.  J.,  that  an 
arbitrator  might  recover  his  fees  by  attachment ;  and  that 
case  seems  to  explain  how  the  party  taking  up  the  award 
can  be  reimbursed,  namely,  by  getting  an  attachment  and 
standing  in  the  place  of  the  arbitrator.  There  is  no  diffi- 
culty in  saying  that  these  arbitrators  are  entitled  to  com- 
pensation, because  there  is  an  agreement  that  they  shall 
have  it ;  the  only  question  is,  how  that  is  to  be  enforced. 
Can  an  action  be  maintained  the  moment  the  money  is 
pud?  if  so,  it  would  be  a  great  hardship  on  the  other  side.] 
The  case  of  Hicks  v.  Richardson  was  approved  of  by 
Lord  EUenborottgh  in  Stokes  v.  Lewis  (b).  Swinford  v. 
Bum  (c)  shews  that  DaUaSy  C.  J.,  thought  the  action 
would  lie.     The  present  case  is  not  unlike  that  of  a  bill  of 

(a)  1  Bos.  &  P.  93.        (b)  2  Smith,  12.  (c)  Gow  N.  P.  7. 
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1848.  ^  exchange  upon  which  two  persons  are  jointly  liable,  and 
where,  if  one  has  paid  the  whole  amount,  he  may  recover  a 
moiety  from  the  other.  Assuming,  then,  that  the  plaintiff 
might  have  recovered  if  the  award  had  been  valid  and  had 
mentioned  the  amount  of  compensation,  the  non-existence 
of  those  circumstances  makes  no  difference.  Until  the 
plaintiff  took  up  the  award,  he  had  no  means  of  knowing  in 
what  proportions  the  costs  were  to  be  paid.  Immediately 
the  money  is  paid  he  is  entitled  to  contribution,  and  the 
common  count  is  applicable. — They  also  cited  Kemp  v. 
Finden{a)y  Gwymxey.  Bumdl{b\  Pitt  v.  Purssord(c\  Da- 
mes V.  Humphreys{d\  Hoggins  v.  Gordon  (e).  Prior  v.  Hem- 
brow(f). 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — The  only  question  remaining  for  considera- 
tion in  this  case  was,  whether  the  plaintiff  was  entitled  to 
recover  12/.  14^.  9c£.,  a  moiety  of  the  sum  paid  by  him  in 
taking  up  the  award,  as  money  paid.  There  was  no  pretence 
to  say  that  the  defendant  requested  the  plaintiff  to  pay  for 
him,  so  as  to  render  himself  liable  on  that  account.  The 
ground  on  which  the  plaintiff  must  recover,  if  at  all,  is 
that  the  defendant  had  consented  that  he  should  be  in  a 
situation  in  which  he  might  be  compelled  to  pay  the  money 
on  the  defendant's  account ;  that  he  was  compelled,  and  so 
made  the  payment  by  the  implied  request  of  the  defendant. 
In  order  to  prove  this  case,  the  plaintiff  must  shew,  that 
both  the  parties  became  jointly  liable  to  the  arbitrators  for 
the  sum  that  was  paid  to  them,  that  it  was  due  at  the  time 
it  wa8  paid,  and  that  the  defendant  is  bound,  as  between 


(a)  12  M.  &  W.  421.  (d)  6  M.  &  W.  153. 

(5)  6  Bing.  N.  C.  453.  (e)  3  Q.  B.  466. 

(c)  8  M.  &  W.  538.  (  /)  8  M.  &  W.  873. 
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themselves,  to  pay  a  part.    Whether  the  liability  was  to  both        1848. 
the  aibitrators  jointly,  or  to  eadi  for  his  portion,  (whidi 
would  have  been  very  material  if  they  brought  an  action), 
18  now  immaterial,  as  the  payment  has  been  made  to  both. 

The  first  point  to  be  considered  is,  whether  both  the 
parties  were  jointly  liable  to  the  arbitrators  to  pay  them 
for  their  trouble.  This  depends  upon  the  question,  wlie* 
ther  the  arbitrators  were  parties  to  the  submission,  and 
agreed  to  be  paid  on  the  terms  contained  in  it  only.  If 
they  were,  then  they  had  a  remedy  only  against  each  for 
the  part  which  they  by  their  award  should  direct  each  to 
pay,  and  so  this  action  could  not  be  maintained.  It  seems 
to  us,  however,  that  the  arbitrators  were  not  employed  on 
those  terms,  though  my  Lord  Chief  Baron  has  a  doubt  on 
this  point.  We  think,  the  submission  being  expressly  by 
agreement  between  the  plaintiff  and  defendant^  they  only  are 
parties  to  the  instrument,  and  there  is  no  contract  by  it 
with  the  arbitrators ;  and  the  effect  of  the  agreement  is 
to  give  power  to  the  arbitrators  to  decide,  inter  se,  in  what 
proportions  each  party  is  to  be  liable  to  pay  the  expenses 
of  the  reference,  including,  inter  alia,  the  recompense  to  the 
arbitrators.  This  contract  of  the  two  parties  is  evidence  by 
their  own  admission  that  the  arbitrators  were  to  be  paid  for 
their  trouble,  and  might  be  used  for  that  purpose,  if  the 
arbitrators  had  to  sue  the  parties  for  their  services ;  but  it 
is  no  agreement  between  the  employers  and  the  employed, 
tunding  the  latter  to  this  mode  of  payment 

This  being  so,  both  the  parties,  having  jointly  employed 
the  arbitrators,  would,  as  between  them  and  the  arbitrators, 
be  jointly  liable  to  pay  a  reasonable  compensation,  and  when 
it  should  become  due :  but  neither  of  them  would  be  bound 
to  pay,  unless  both  these  circumstances  should  concur;  and, 
m  order  to  recover  contribution,  the  plaintiff  must  shew, 
that  by  the  award  a  definite  portion  of  this  sum  was  to  be 
paid  by  the  defendant,  for  the  award  regulates  the  propor- 
tion inter  se. 


166  EXCHEQUER  REPORTS. 

1848.^  Now,  on  referring  to  my  Brother  ColtmatCs  notes,  we 

find  that  Mr.  Welsby  objected  that  some  of  these  conditions 
were  not  complied  with. 

First,  that  the  award  was  not  binding,  as  the  condition 
of  the  submission  was  not  performed ;  and  if  so,  the  arbi- 
trators would  not  be  entitled  to  recover,  and  the  plaintiff  not 
bound  to  pay,  for  they  could  be  entitled  only  if  they  made 
a  valid  award.  This  objection  appears  to  have  been  an- 
swered by  evidence  of  the  waiver  of  that  condition ;  and 
unless  the  jury  had  been  satisfied  of  that,  the  verdict 
would  not  have  been  found  on  the  account  stated.  He  ob- 
jected, in  the  next  place,  that  the  costs  of  the  reference 
were  not  ascertained  by  the  award,  or  by  the  taxation  of 
the  Court,  the  reference  being  capable  of  being  made  a 
rule  of  Court     Now  this  we  think  a  fatal  objection. 

Without  saying  whether  the  remuneration  to  the  arbi- 
trators for  their  trouble  ought  to  have  been  ascertained, 
either  by  the  award  or  by  taxation,  the  residue  of  the  costs 
of  the  reference  ought  to  have  been  ascertained  in  one  of 
these  ways,  before  the  amount  payable  by  the  defendant 
could  be  ascertained.  All  the  costs  of  both  sides,  as  well 
as  the  costs  of  and  recompense  to  the  arbitrators,  are  to  be 
divided  by  the  terms  of  this  award ;  for  the  award  is  not 
that  each  party  is  to  pay  his  own  costs  of  the  reference, 
and  one  moiety  of  those  of  the  arbitrators,  but  one  moiety 
of  all  brought  into  hotchpot ;  so  that  whether  the  defendant 
would  have  anything  to  pay,  or  how  much,  to  the  plaintiff, 
could  not  be  ascertained  until  then. 

Rule  discharged. 
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1848. 

Trial  at  Bar. 
Before  Parke,  B.,  Alderson,  B.,  Rolfe,  B.,  and  Platt,  B. 


Fd).  14, 15, 

BuRON  V.  Denman,  Esq.  <^  l^- 

1 RESPASS. — The  first  count  of  the  declaration  stated.  The  defendant, 
that  the  plaintiff,  during  all  or  any  of  the  time  in  that  mander^rta-' 
count  mentioned,  was  .not  a  subject  of  the  Sovereign  of  tionedonthc 

•'  .  °  coast  of  Africa, 

these  realms,  and  so  not  being  such  subject  as  aforesaid,  with  instmc. 

heretofore,  to  wit,  on  &&,  was  lawfully  possessed  of  certain  press  the  sfaVe 

slaves,  goods,  chattels,  effects,  &c.,  then  being  without  the  q^J^^brThe 

dominions  of  the  Sovereign  of  these  realms,  (that  is  to  say).  Governor  of 

Sierra  Leone 

of  divers,  to  wit,  4000  slaves,  of  great  value,  to  wit,  of  the  to  obtain  the 
value  of  £100,000,  and  of  divers  goods,  chattels,  effects,  1^1^"^^^' 
(that  is  to  say),  &c.,  and  continued  so  possessed  until  the  J^^^fJ*"  ^: 
defendant  afterwards,  and  whilst  the  said  slaves,   goods,  at  the  Gallinas 
chattels,   effects,   &c.    were  so  respectively   without  the  the  king  of  that 
dominions  aforesaid,  and  whilst  the  plaintiff  was  so  pos-  effTOtimrthat^ 
sessed  and  was  not  subject  as  aforesaid,   to  wit,  on  &c.,  object  to  use 

.  1     /.  1  -11  1  •    1  force,  if  neces- 

with  force  and  arms,  seized,  took,  and  earned  away  the  sarj.  He  ac- 
«ud  slaves,  goods,  chattels,  effects,  &c,  whereby  the  same  ^Jd^to  Sic ' 
became  and  were  wholly  lost  to  the  plaintiff.      The  second  Gaiimw  with 

and,  having 
hmded  at  Dombocorro,  took  military  possession  of  a  barracoon  belonging  to  the  plaintiff,  who 
was  a  Spaniard,  carrying  on  the  slave  trade  at  the  Gallinas.  He  then  communicated  with  the 
king  of  the  country,  and  the  two  British  subjects  having  been  released,  the  defendant  concluded  a 
treaty  for  the  aboUtion  of  the  slave  trade  in  that  country.  In  execution  of  this  treaty,  the  de- 
fendant fired  the  barracoons  of  the  plaintiff,  and  carried  away  his  slaves  to  Sierra  Leone,  where 
they  were  liberated.  Some  of  the  plaintiff's  goods,  used  in  the  slave  traffic,  were  claimed  by 
the  king  as  forfeited,  and  delivered  up  to  him  ;  other  goods  were  destroyed.  These  proceed- 
iogs  having  been  communicated  to  the  Lords  of  the  Admiralty,  and  the  Secretaries  of  State  for 
the  foreign  and  colonial  departments,  they  respectively,  by  letter,  adopted  and  ratified  the  act 
of  the  defendant : — Held^  first,  that  the  plaintiff  had  a  property  in  his  slaves,  and  might  main- 
tain trespass  for  their  seizure,  the  slave  trade  not  being  piratical  by  the  law  of  nations,  and  it 
not  appearing  that  Spain  had  passed  any  law  abolishing  the  slave  trade  pursuant  to  the  treaty 
embodied  in  the  6  &  7  Will.  4,  c.  6. 

Secondly,  that  the  ratification  of  the  defendant's  act  by  the  ministers  of  state  was  equivalent 
to  a  prior  command,  and  rendered  it  an  act  of  state,  for  which  the  Crown  was  alone  responsible, 
[Pgrke,  B.,  dnbitante)  :  and  that  such  defence  was  open  under  the  general  issue. 
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1848,  count  stated,  that  the  defendant,  on  &c,  with  force  and 
arms,  and  against  the  peace  of  our  Lady  the  Queen,  burnt, 
damaged,  and  destroyed  divers  other  goods,  chattels,  and 
effects  of  the  plaintiff,  &c. 

The  defendant  pleaded  numerous  pleas,  of  which  the 
following  only  are  material  for  the  present  questions : — 

First,  not  guilty. 

Second,  to  the  first  count,  that  the  plaintiff  was  not 
lawfully  possessed  of  the  &aid  slaves,  goods,  chattels,  effects, 
&C.,  or  of  any  or  either  of  them,  modo  et  form&. 

Fourth,  to  so  much  of  the  first  count  bb  relates  to 
the  seizing,  taking,  and  carrying  away  the  slaves  therein 
mentioned,  that,  before  the  time  of  the  committing  of  the 
supposed  trespasses,  to  wit,  on  &c,  a  treaty  was  entered 
into  and  concluded  between  our  late  Lord  the  ]^ng, 
William  the  Fourth,  and  the  Queen  Regent  of  Spam, 
during  the  minority  of  her  daughter.  Donna  Isabella  the 
Second,  Queen  of  Spain,  the  said  parties  then  having  full 
power  to  enter  into  and  conclude  the  said  treaty  on  the 
part  of  this  kingdom  and  the  kingdom  of  Spain  respect- 
ively; and  that  the  said  treaty  was  and  is  the  treaty 
mentioned  and  set  forth  in  an  act  of  Parliament  passed 
in  the  session  of  Pariiament  bolden  in  the  sixth  and 
seventh  years  of  the  reign  of  his  said  late  Majesty  Elng 
William  the  Fourth,  intituled  "  An  Act  for  carrying  into 
effect  a  treaty  made  between  his  Majesty  and  the  Queen 
Regent  of  Spain,  for  the  abolition  of  the  slave  trade,''  and 
was  of  the  tenor  and  effect  in  the  recital  of  the  said  act  set 
forth ;  and  that  afterwards,  to  wit,  on  &c.,  the  said  treaty 
was  duly  ratified,  and  the  ratification  thereof  exchanged; 
and  that  the  said  treaty,  from  thence  until  and  at  the  time 
when  &C.,  continued,  and  was  and  still  is  in  full  force  and 
effect,  and  a  much  longer  time  than  two  months,  to  wit, 
five  years,  from  the  time  of  ratifying  and  exchanging  the 
ratifications  of  the  said  treaty,  had  elapsed,  and  the  said  act 
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of  Parliament  had  been  passed  and  in  force,  before  the  said  1848. 
time  when  &c.  And  the  defendant  says,  that  the  plaintiff, 
at  the  time  of  the  making  and  ratifying  of  the  said  treaty, 
and  from  thence  until  and  at  the  time  when  &c.,  was  a 
subject  of  and  owed  alle^ance  to  the  kingdom  of  Spain, 
and  obedience  to  the  laws  of  that  kingdom,  and  that  the 
slaves  in  the  declaration  mentioned  were  natives  of  Africa, 
bom  free,  and  reduced  to  slavery  by  force  and  duress,  and 
that  the  plaintiff,  after  the  said  two  months  had  elapsed, 
and  the  said  act  had  been  passed,  and  before  the  said  time 
when  &C.,  to  wit,  on  &c.,  and  on  divers  days  between 
that  day  and  the  said  time  when  &c,  though  well  knowing 
the  premises,  had  procured,  and  at  the  said  time  when  &c. 
was  possessed  of  the  said  slaves,  against  their  will,  on  the 
coast  of  Africa  north  of  the  equator,  for  the  purpose  of 
carrying  on  the  slave  trade  therewith,  by  transporting  them 
from  Africa,  where,  at  the  said  time  when  &c.,  they  were,  and 
where  the  supposed  trespasses  were  committed,  to  certwi 
odier  places  beyond  the  seas,  to  wit,  the  West  Indies,  to  be 
there  sold  and  used  as  slaves,  contrary  to  the  provisions  of  the 
said  treaty  and  in  violation  thereof;  and  the  plaintiff,  at  the 
said  time  when  &c.,  was  about  to  and  would  have  caused 
the  said  slaves  to  be  so  transported,  sold,  and  used  as  slaves, 
had  not  the  defendant  set  them  free,  as  hereinafter  men- 
tioned :  whereupon  the  defendant,  being  a  subject  of  this 
kingdom,  and  holding  the  rank  of  commander  in  the  Royal 
Navy  thereof,  and  being  a  commander  of  a  vessel  of  war, 
to  wit,  the  "  Wanderer,"  in  the  naval  service  thereof,  and 
duly  authorised  and  instructed  to  carry  into  effect  the  pro- 
visions of  the  said  treaty,  in  the  manner  therein  provided, 
as  the  servant  of  her  Majesty  Queen  Victoria,  then  and 
still  being  the  Queen  of  this  kingdom,  and  by  her  command, 
did,  at  the  said  time  when  &c.,  seize,  take,  and  carry  away 
the  said  slaves,  for  the  purpose  of  setting  them  free,  and 
preventing  the  plaintiff  from  acting  as  aforesaid,  and  vio- 
lating the  said  treaty,  and  did  then  set  them  free,  using 
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1848.  no  unnecessary  violence,  and  doing  no  more  than  was  ne* 
cessary  for  that  purpose :  quse  sunt  eadem,  &c — Verifi- 
cation. 

Ninth,  to  the  first  count,  except  as  to  seizing  the  slaves, 
(after  stating  the  treaty,  and  that  the  plaintiff  was  a  sub- 
ject of  Spain,  in  the  same  terms  as  in  the  above  plea), 
that  the  plaintiff,  at  the  said  time  when  &c,  though  well 
knowing  the  premises,  was  concerned  and  employed  in 
carrying  on,  and  did  during  and  at  that  time  carry  on  the 
said  trade  or  traffic,  contrary  to  the  provisions  of  the  said 
treaty  and  in  violation  thereof,  at  a  certain  place  on  the 
western  coast  of  Africa  north  of  the  equator,  and  that  in 
the  course  of  his  carrying  on  the  said  trade  or  traffic,  and 
for  the  purpose  thereof,  the  plaintiff,  before  the  said  time 
when  &c.,  to  wit,  on  &c.,  and  on  divers  days  and  times 
between  that  day  and  the  said  time  when  &c.,  had  caused 
and  procured  the  said  goods,  chattels,  effects,  &c.  in  the 
first  count  mentioned  to  be  imported  to  the  said  place  on 
the  west  coast  of  Africa,  for  the  purpose  and  with  the 
intent  of  using  the  same  in  carrjdng  on  the  said  trade  or 
traffic,  contrary  to  the  provisions  of  the  said  treaty  and 
in  violation  thereof,  to  wit,  by  the  exchanging  the  siud 
goods,  chattels,  effects,  &c.  respectively  for  human  beings, 
and  obtaining  such  human  beings  in  exchange  for  the  same 
respectively,  and  of  thereupon  transporting  them,  the  said 
human  beings  so  obtained,  to  certain  other  parts  beyond 
the  seas,  to  wit,  the  West  Indies,  to  be  there  sold  and 
used  as  slaves,  contrary  to  the  provisions  of  the  said  treaty 
and  in  violation  thereof;  and  that  the  plaintiff,  at  the  said 
time  when  &c.,  was  possessed  of  the  said  goods,  chattels, 
effects,  &C.  at  the  said  place,  for  the  sole  purpose  of  being 
so  used  in  carrying  on  the  same  trade  or  traffic,  to  wit, 
in  manner  aforesaid ;  and  that  the  plaintiff  was  then  about 
and  intended  to  use,  and  would  then  have  used,  the  said 
goods,  chattels,  effects,  &c,  in  manner  and  for  the  pur- 
pose aforesaid,  in  carrying  on  the  said  trade  or  traffic, 
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contrary  to  the  provimons  of  the  said  treaty  and  in  vio- 
lation thereof,  had  not  the  defendant  seized,  taken,  and 
carried  away  the  same,  as  hereinafter  mentioned :  where- 
upon the  defendant,  then  being  a  subject  of  this  kingdom, 
and  holding  the  rank  of  commander  in  the  Boyal  Navy 
thereof,  and  being  the  commander  of  a  vessel  of  war,  to 
wit,  the  ^^  Wanderer,"  in  the  naval  service  thereof,  and  duly 
authorised  and  instructed  to  carry  into  effect  the  provisions 
of  the  said  treaty  in  the  manner  therein  provided,  in  order 
to  prevent  the  plaintiff  from  so  using  the  said  goods, 
chattels,  effects,  &c,  and  from  violating  the  treaty  afore* 
said,  and  as  servant  of  her  Majesty  Queen  Victoria,  then 
aod  still  being  the  Queen  of  this  kingdom,  and  by  her 
command,  did,  to  wit,  at  the  said  time  when  &c,  seize, 
take,  and  carry  away  the  said  goods,  chattels,  effects,  &c., 
using  no  more  force  and  doing  no  more  than  was  necessary 
for  the  purpose  of  preventing  the  plaintiff  from  so  using 
the  siud  goods,  chattels,  effects,  &c,  contrary  to  the  said 
treaty,  and  in  violation  thereof:  quse  sunt  eadem  && — 
Verification. 

Fourteenth,  to  the  second  count,  that  the  goods,  chattels, 
effects,  &c  in  that  count  mentioned  were  not  the  goods, 
chattels,  &c.  of  the  plaintiff,  modo  et  form&. 

Sixteenth,  to  the  second  count,  a  similar  plea  to  the 
ninth. 

The  plaintiff  joined  issue  on  the  first,  second,  and  foui^- 
teenth  pleas,  and  to  the  fourth  replied  (a),  that,  though  true 


1848. 


(a)  The  replications  to  the  4th, 
9th,  and  16th  pleas  were  origi- 
nally as  follows: — That,  at  the 
laid  time  when  &c.,  the  said 
slares  were  on  land,  and  at  the 
ttid  place  in  the  said  pleas  men- 
tioned, heing  a  certain  place  or 
eonntry  called  Gallinas,  and  not 
parcel  or  within  the  dominions 
of  the  Qaeen  of  Great  Britain 


or  of  the  Queen  of  Spain,  or  sub- 
ject to  the  lawsy  treaties,  or  regu- 
lations either  of  Great  Britain  or 
of  Spain,  to  wit,  on  the  continent 
of  Africa,  and  were  not,  nor  were 
nor  was  any  or  either  of  them,  on 
board  any  ships  or  vessels,  nor 
had  the  same,  or  any  or  either  of 
them,  been  at  any  time  met  with 
or  found  by  the  defendant,  or  by 
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It  Is  that  the  said  treaty  was  entered  into  and  concluded  as 
in  that  plea  mentioned^  and  that  the  said  treaty  was  so  rati- 
fied and  the  ratifications  thereof  so  exchanged  as  therein 
mentioned,  and  that  the  said  act  of  Parliament  was  so  passed 
as  therein  mentioned,  and  that  the  defendant  was  so  holding 
such  rank  and  was  such  commander,  and  duly  authorised  and 
instructed,  as  in  that  plea  mentioned,  to  carry  into  effect  the 
provisions  of  the  said  treaty  in  the  manner  in  the  said  treaty 
provided,  for  replication  nevertheless  the  plaintiff  saith,  that 


the  said  ship  of  war  whereof  he 
was  such  commander,  or  by  any 
ship  of  war  or  cruiser  of  her 
Majesty  the  Queen  of  Great  Bri- 
tain or  the  Queen  of  Spain,  upon 
or  during  any  voyage,  neither 
had  any  ship  or  vessel  having  the 
said  slaves,  or  any  or  either  of 
them,  on  board  thereof,  or  intend- 
ed to  receive  the  same,  or  any  or 
either  of  them,  on  board  thereof 
or  from  which  the  same,  or  any 
or  either  of  them,  had  been  dis- 
embarked,  been  met  with  or 
found  by  the  defendant,  or  by 
the  said  ship  of  war  whereof  he 
was  such  commander,  or  by  any 
ship  of  war  or  cruiser  of  her 
Majesty  the  Queen  of  Great  Bri- 
tain or  of  the  Queen  of  Spain, 
upon  or  during  any  voyage,  nor 
taken  or  detained,  visited  or 
searched,  by  the  defendant  or  by 
any  officer  commanding  any  ship 
of  either  of  their  said  Majesties, 
under  the  provisions  of  the  said 
treaty. — ^Verification. 

To  these  replications  the  de- 
fendant demurred;  and  his  point 
for  argument  was,  that  the  re- 
plications admitted  an  intended 
violation  of  the  treaty,  which  the 


defendant  was  justified  in  pre- 
venting. 

Sir  7*.  JVUde  argued  in  sup- 
port of  the  demurrers  (5th  June 
and  13th  Nov.,  1844),  and  cited 
the  following  statutes  and  cases: 
—51  Geo.  3,  c.  23;  58  Geo.  3^ 
c.  36;  6  &  7  WUl.  4,  c.  6;  Con- 
ufoy  V.  Gfx^,  (10  East,  536); 
JohnsUm  v.  SuUon^  (1  T.  R.  546); 
Forbes  v.  Ck)chraney  (2  B.  &  C. 
448);  Madrazo  v.  WiOes^  (3  B. 
&  Aid.  353);  The  AmedUy  (1 
Dod.  84,  n.);  The  Donna  Mari- 
annoy  (1  Dod.  91);  The  Dianas 
(1  Dod.  95);  Handcock  v.  Baker^ 
(2  B.  &  P.  260). 

Sir  F,  Kelfy  argued  for  the 
plaintiff,  and  cited  the  following 
statutes  and  cases: — 5  Geo.  4, 
c.  113;  6  &  7  Vict.  c.  98;  Le 
Louisy  (2  Dod.  210);  Com.  Dig. 
tit.  "  Pleader,"  (3  M.  16.) 

Sir  T.  Wildey  in  reply,  cited 
47  Geo.  3,  sess.  1,  c.  36;  5  Geo. 4, 
c.  113;  and  3  &  4  WUl.  4,  c.  78. 

The  Court  suggested  that  the 
replications  should  be  amended 
by  traversing  the  command  of 
the  Queen,  which  was  accord- 
ingly done. 


HILARY  VACATION^  11  VICT.  173 

the  defendant,  at  the  said  time  when  &c.,  seized^  took,  lg48. 
ftod  carried  away  the  said  slaves  without  the  command  of 
her  Majesty  Queen  Victoria,  and  not  by  the  command  of 
her  said  Majesty,  modo  et  formd,  concluding  to  the  country. 
There  were  similar  replications  to  the  ninth  and  six- 
teenth pleasu 

M,  D.  Hill  (a)  opened  the  case  on  behalf  of  the  plaintiff, 
and,  after  adverting  to  the  statutes  58  Geo.  3,  sess.  1,  c.  36, 
and  6  &  7  WilL  4,  c  6,  relied  upon  the  case  of  Madrazo  v. 
WUUt  (&)  as  an  express  authority  to  shew  that  a  foreigner, 
who  is  not  prohibited  from  carrying  on  the  slave  trade  by 
the  laws  of  his  own  country,  may,  in  a  British  court  of 
justice,  recover  damages  sustained  by  him  in  respect  of  the 
wrongful  seizure,  by  a  British  subject,  of  a  cargo  of  slaves 
cm  board  a  ship  then  employed  by  him  in  carrying  on  the 
Afiican  alave  trade. 

The  following  facts  were  proved  in  evidence : — ^The  plain- 
tiff was  a  Spaniard,  who  carried  on  the  slave  trade  at  the 
Gallinas,  on  the  western  coast  of  Africa,  north  of  the 
equator.  He  possessed  barracoons  or  factories  at  Kama- 
sura,  Chicore,  Dombocorro,  Etaro,  and  other  places  in  the 
Gallinas.  The  defendant  held  the  rank  of  commander  in 
the  Boyal  Navy,  and  in  March,  1840,  had  been  placed,  as 
senior  officer,  in  charge  of  a  part  of  the  coast  of  Africa 
lying  between  Capes  Verde  and  Palmas,  with  instructions  to 
suppress  the  slave  trade.  Whilst  so  engaged,  he  received  a 
letter  dated  the  30th  of  October,  1840,  from  Colonel  Sir 
Bichard  Doherty,  the  then  Grovemor  of  Sierra  Leone,  re- 
questing him  to  take  measures  for  the  immediate  liberation 
of  a  negro  woman  named  Fry  Norman,  and  her  child,  Bri- 
tish subjects  belonging  to  Sierra  Leone,  who  were  detained 

(a)  M.  2>.  Hill^  Martin,  and      Coclhumf  and  Willes,  for  the  de- 
F.  RobmtoHy  for  the    plaintiff,      fendant. 
Tk9  Attwrney-Gmerai,   €hdi(m,         {h)  8  B.  &  Aid.  863. 
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1848.  88  slaves  at  the  Grallinas  by  Prince  Manna,  the  eldest  son  of 
King  Siacca,  the  negro  sovereign  of  that  country.  This 
letter  contained  the  following  passage : — **  Bat  should  it  be 
found  impossible  to  effect  this  object  without  resorting  to 
force,  you  will  employ  force  as  far  as  may  be  necessary, 
and  as  your  orders  and  the  rules  of  your  service  may  per- 
mit. Should  circumstances  require  it,  I  shall  be  prepared 
to  assist  you,  to  the  extent  of  my  ability,  with  a  military 
party  from  this  garrison,  or  in  such  other  manner  as  may 
appear  to  you  advisable."  Accordingly,  on  the  19th  of 
November,  1840,  the  defendant,  having  previously  issued  a 
'^general  order^  respecting  the  expedition,  entered  the 
Gallinas  river  with  the  British  vessels  "  Wanderer,"  "  Rol- 
la,"  and  ^^  Saracen,"  and  an  armed  force  of  about  120  men. 
Observing  that  the  Spaniards  were  carrying  off  in  their  ca- 
noes a  number  of  slaves,  the  defendant  chased  them,  and 
succeeded  in  capturing  about  ninety,  amongst  whom  were 
two  British  subjects,  named  John  Fraser  and  John  Parker. 
The  defendant  landed  at  Dombocorro,  and,  having  taken 
possession  of  the  plaintiff's  barracoons,  spiked  the  guns  and 
placed  sentinels  at  the  doors.  At  this  time  the  govern- 
ment of  the  Grallinas  consisted  of  King  Siacca,  his  eldest 
son  Prince  Manna,  and  three  chiefs  of  the  name  of  Rogers. 
The  defendant  wrote  to  King  Siacca,  demanding  the  libera- 
tion of  Fry  Norman  and  her  child,  and  complaining  of  the 
conduct  of  the  Spaniards  in  carrying  on  the  slave  trade. 
Several  letters  having  passed,  the  woman.  Fry  Norman,  and 
her  child  were  delivered  up;  and  on  the  2l8t  of  November, 
1840,  the  following  treaty  was  concluded  and  signed  by 
the  defendant,  and  Prince  Manna  on  behalf  of  King  Siacca 
(who  was  bedridden  from  old  age),  and  the  chiefs  of  the 
coimtry : — 

"  In  consequence  of  the  white  slave-dealers  settled  in  the 
river  Grallinas  having  prevented  the  boats  of  her  Britannic 
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Majesty's  ships  from  receiving  the  common  rights  of  hu-  1848. 
manity  when  in  distress  and  seeking  refuge  in  King  Siacca's 
waters,  in  violation  of  his  dignity  and  of  his  rights,  thos  ex- 
posing him  to  differences  mth  the  Queen  of  England ;  and 
also  in  consequence  of  a  Sierra  Leone  boy  having  been 
made  a  slave  of  by  these  men  at  the  river  Gallinas,  who 
was  discovered  and  released  by  Commander  Denman  on 
the  19th  inst. — 

*^  Ist.  King  Siacca  engages  totally  to  destroy  the  facto- 
ries belonging  to  these  white  men  without  delay. 

**  2nd.  King  Siacca  engages  to  give  up  to  Commander 
Denman  all  the  slaves  who  were  in  the  barracoons  of  the 
white  slave-dealers  when  he  entered  the  river,  and  have  been 
carried  off  into  the  bush. 

**  3rd.  Eang  Siacca  engages  to  send  these  bad  white  men 
out  of  his  country  by  the  first  opportunity,  and  within  one 
month  from  this  date. 

''4th.  King  Siacca  binds  himself  in  the  most  solemn 
manner  that  no  white  men  shall  ever  for  the  future  settle 
in  his  country  for  the  purpose  of  slave  trading. 

*^  5th.  Commander  Denman,  upon  the  part  of  her  Britan- 
nic Majesty,  promises  never  to  molest  any  of  the  legitimate 
commerce  of  the  Gallinas;  but  that,  on  the  contrary,  her 
ships  shall  afford  every  assistance  to  King  Siacca's  sub- 
jects, and  take  every  opportunity  of  promoting  his  com- 
merce. 

"  6th.  The  Governor  of  Sierra  Leone  will  use  his  influ- 
ence to  get  the  Sierra  Leone  people  to  open  the  trade  with 
King  Siacca's  country. 

"  7tL  No  white  men  from  Sierra  Leone  shall  settle  down 
in  King  Siacca's  country  without  his  full  permission  and 
consent. 

''  Slh.  All  complaints  that  King  Siacca  may  have  to  make 
hereafter  concerning  any  of  her  Majesty's  ships,  he  is  re- 
quested to  forward  at  once  to  Sierra  Leone ;  and  a  full  in- 
vestigation, and  such  redress  as  the  occasion  may  require, 

VOL.   n.  N  BXCU. 
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J^48^      is  solemnly  promised  by  Commander  Denman  on  the  part 
of  her  Britannic  Majesty. 

"Done  at  Dombocorro,  in  the  river  GrRllinas^  this  21st 
day  of  November,  1840. 

Prince  Manna  x  (mark). 
LicoMi  Rogers  x  (mark). 
"  John  Siuphi  Booers  x  (mark). 
"  Signed,  Jos.  Denman,  Commander  and  Senior 
Officer  on  the  Sierra  Leone  station." 

Oft  the  23rd  of  Norember,  the  defendant,  in  the  execu- 
tion of  this  treaty,  commenced  burning  the  plaintiff's  barra- 
coons.  On  one  occasion,  at  the  request  of  Prince  Manna, 
the  defendant  with  his  own  hand  fired  two  rockets,  which 
burnt  the  barracoons  at  Kamasura.  The  defendant  also  set 
fire  to  the  village  of  Chicore,  by  which  the  plaintiff's  bar- 
racoons  in  that  place  were  destroyed.  Before  the  expedi- 
tion landed,  there  were  about  300  slaves  in  these  barracoons, 
besides  great  quantities  of  cotton  and  woollen  goods,  gun- 
powder, spirits,  and  goods  of  various  descriptions  adapted 
for  slave  traffic.  On  the  approach  of  the  expedition,  the 
slave-dealers  deserted  the  factories,  and  let  loose  the  slaves, 
who  were  driven  up  the  country.  Great  numbers  of  these 
slaves  were  afterwards  taken  by  the  defendant  and  carried 
to  Sierra  Leone,  where  they  were  emancipated.  The  goods 
were  claimed  by  King  Siacca,  as  forfeited  in  consequence  of 
the  owner  having  acted  in  defiance  of  his  law,  and  were  de- 
livered up  to  him;  the  gunpowder  was  thrown  into  the  river; 
and  the  casks  of  spirits  were  broken  in,  and  the  spirits  al- 
lowed to  flow  away  on  the  sand,  it  being  suggested  that  they 
were  poisoned.  The  defendant  continued  to  fire  the  barra- 
coons until  the  26th,  (that  at  Dombocorro  being  the  last 
destroyed),  when  he  re-embarked  and  proceeded  to  Siena 
Leone,  having  succeeded  in  liberating  841  slaves.  On 
the  28th  the  defendant  wrote  to  the  Governor  of  Siena 
Leone  a  detailed  accoimt  of  these  proceedings  at  the  Gralli- 
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nas.  The  Grovemor  of  Sierra  Leone  forwarded  to  Lord  ]848. 
J(^  Russell,  then  being  her  Majesty's  principal  Secretary 
of  State  for  the  Colonial  Department,  a  despatch  dated  the 
7th  of  December,  1840,  inclosing  the  defendant's  account 
of  these  proceedings.  A  report  was  also  sent  by  the  de- 
fendant to  Captain  Tucker,  the  senior  officer  of  her  Ma- 
jesty's ships  and  vessels  on  the  western  coast  of  Africa, 
who  forwarded  the  same  to  the  Lords  Commissioners  of  the 
Adnomdty.  On  the  17th  of  March,  1841,  the  following 
letter,  signed  by  the  Under-secretary  of  the  Colonial  De- 
partment, was  sent,  by  the  direction  of  Lord  John  lUBsell, 
to  the  Foreign  Office,  addressed  to  one  of  the  under-secre- 
tariee.  Viscount  Palmerston  then  being  her  Majesty's  prin- 
cipal Secretary  of  State  for  the  Foreign  Department : — 

"  Downing  Street. 
^'  Sir, — I  am  directed  by  Lord  John  Bussell  to  transmit 
to  y<m  herewith,  for  the  information  of  Viscount  Palmer- 
ston, copies  of  two  despatches,  and  of  their  inclosures, 
which  have  been  received  from  the  preceding  and  present 
governors  of  Sierra  Leone :  the  former  reporting  the  pro- 
ceedings of  Commander  the  Honourable  Joseph  Denman, 
in  the  Gallinas,  by  which  that  officer  has  effected  the  re- 
covery of  two  of  her  Majesty's  subjects  from  captivity,  the 
destruction  of  eight  slave  factories^  and  the  liberation  of 
841  slaves;  and  the  latter  despatch  reporting  the  circum- 
stances under  which  a  slave-dealer  named  Canot  has  sur- 
rendered himself  and  104  slaves.  I  am  to  request,  that,  in 
laying  these  papers  before  Viscount  Palmerston,  you  wiU 
state  to  his  Lordship  that  Lord  John  Bussell  proposes  to 
present  them  to  Parliament,  by  command  of  her  Majesty, 
omittii^  only  certain  passages  relating  to  Canot ;  and  that, 
with  his  Lordship's  concurrence,  Lord  John  Russell  further 
proposes  to  convey  to  the  Governor  of  Sierra  Leone  his 
entire  approbation  of  Colonel  Doherty's  conduct  in  urging 
the  interposition  of  her  Majesty's  naval  officers  on  behalf 
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1848.  of  the  woman  and  child  who  were  detained  in  the  Gtdlinas ; 
and|  secondly,  to  represent  to  the  Lords  Commissioners  of 
the  Admiralty,  that  her  Majesty's  government  entertain 
a  high  sense  of  the  very  spirited  and  able  conduct  of  Com- 
mander Denman,  and  its  important  results  to  the  interests 
of  himianity.     I  am,  sir,  &c., 

"  J.  Backhouse,  Esq.  "  James  Stephen." 

On  the  23d  March,  1841,  Sir  John  Barrow,  one  of  the 
secretaries  of  the  Admiralty,  by  command  of  the  Lords 
Commissioners,  transmitted  to  the  Foreign  Office  a  copy 
of  the  defendant's  letter  to  the  senior  officer  of  her  Majesty's 
ships  on  the  western  coast  of  Africa,  to  which  the  follow- 
ing reply  was  sent,  signed  by  one  of  the  under-secretaries 
of  the  Foreign  Department : — 

"  [Slave  Trade.'] 

«  Foreign  Office,  April  6,  1841. 
**  Sir, — I  am  directed  by  Viscount  Palmerston  to  acknow- 
ledge the  receipt  of  your  letter  of  the  23d  ult,  inclosing  a 
copy  of  a  letter  from  Commander  the  Honourable  Joseph 
Denman,  reporting  his  proceedings  on  the  coast  of  Africa 
in  putting  down  the  slave  trade.  I  am  to  request  that  you 
will  state  to  the  Lords  Commissioners  of  the  Admiralty, 
that  Lord  Palmerston  is  of  opinion  that  the  conduct  of 
Commander  Denman,  in  his  proceedings  against  the  slave 
factories  at  the  Grallinas,  ought  to  be  approved.  And  I  am 
to  add,  that  Lord  Palmerston  would  recommend  that  similar 
operations  should  be  executed  against  all  the  piratical  slave 
trade  establishments  which  may  be  met  with  on  parts  of 
the  coast  not  belonging  to  any  civilised  power.  The  course 
pursued  by  Captain  Denman  seems  to  be  the  best  adapted 
for  the  attainment  of  the  object  in  view ;  and  the  com- 
manding officers  of  such  of  her  Majesty's  cruisers  as  may 
be  employed  in  such  duties  should  endeavour  to  obtain  the 
formal  permission  of  the  native  chiefs  for  the  destruction 
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of  the  slave  factories  within  their  territories,  leaving  to         1848. 
those  chiefs  all  the  merchandize  which  may  be  stored  up  in 
those  factories,  the  British  officers  contenting  themselves 
with  destroying  the  factories,  and  conveying  to  Sierra  Leone 
any  slaves  that  may  be  found  in  them.     I  am,  &c., 

"  J.  Backhouse." 

On  the  7th  April,  1841,  the  following  letter  was  sent 
from  the  Colonial  Office  to  the  Admiralty,  addressed  to 
one  of  the  under-secretaries : — 

"  Downing  Street 

Sir, — I  am  directed  by  Lord  John  Bussell  to  transmit 
to  you  herewith  inclosed  copies  of  one  despatch,  and  of  its 
indosures,  and  an  extract  of  another  despatch,  with  copy 
of  its  inclosure,  which  have  been  received  from  the  pre- 
ceding and  present  governors  of  Sierra  Leone,  reporting 
the  proceedings  of  Commander  the  Honourable  Joseph 
Denman  at  the  Gallinas,  by  which  that  officer  has  effected 
the  recovery  of  two  of  her  Majesty's  subjects,  the  destruc- 
tion of  eight  slave  factories,  and  the  liberation  of  841  slaves ; 
and  I  am  to  request  that  you  will  lay  these  papers  before 
the  Lords  Commissioners,  and  move  their  Lordships  to  ex- 
press to  Commander  Denman  the  high  sense  which  her 
Majesty's  government  entertain  of  his  very  spirited  and 
able  conduct  at  the  Grallinas,  and  of  its  important  results  to 
the  interests  of  humanity. 

**  I  am  further  directed  to  request  that  you  will  move 
the  Lords  Commissioners  to  instruct  the  officers  command- 
ing  her  Majesty's  ships  and  vessels  on  the  western  coast 
of  Africa,  that  it  is  the  opinion  of  her  Majesty's  govern- 
ment, that  operations  similar  to  those  undertaken  by  Com- 
mander Denman  at  the  Grallinas  should  be  executed  against 
all  the  piratical  slave  trade  establishments  which  may  be 
met  with  on  parts  of  the  coast  not  belonging  to  any  civilised 
power.     I  am,  &c., 

"  James  Stephen. 

**».  More  O'Ferrall,  Esq.,  M-P." 
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1848.  On  the  28th  July,  I84I9  the  following  letter  was  sent 

from  the  Foreign  Office  to  the  Admiralty^  addressed  to  one 
of  the  under-secretaries : — 

"  Sir, — ^I  am  directed  by  Viscount  Palmerston  to  acknow- 
ledge the  receipt  of  your  letter  of  the  14th  instant,  trans- 
mitting copy  of  Commander  Denman's  report  of  his  pro- 
ceedings at  the  Grallinas  in  November  last. 

*^  I  am  to  request  that  you  will  state  to  the  Lords  Com- 
missioners of  the  Admiralty,  that  Lord  Palmerston  is  of 
opinion  that  the  proceedings  of  Commander  Denman  on 
the  occasion  in  question  were  highly  meritorious,  and  that 
it  is  extremely  desirable  that  a  similar  course  should  be 
pursued  in  other  places  along  the  coast  of  Africa,  not  being 
possessions  of  any  European  power,  at  which  slave  trade 
factories  have  been  established. 

^^  Lord  Palmerston  conceives  there  can  be  little  doubt, 
that,  in  all  such  cases,  an  agreement  might  be  made  with  the 
native  chiefs  similar  to  that  which  was  made  by  Commander 
Denman  with  the  Gtdlinas  chiefs ;  but  if  such  an  agreement 
should  in  any  case  be  found  impossible,  the  commanders  of 
her  Majesty's  cruisers  would  be  perfectly  justified  in  con- 
sidering European  slave  traders  established  in  the  territory 
of  the  native  chiefs  as  persons  engaged  in  a  piratical  under- 
taking ;  and  the  British  commander  would  be  warranted  in 
landing  and  destroying  the  barracoons,  and  the  goods  con- 
tained in  them,  and  in  liberating  and  carrying  ofif  to  Sierra 
Leone  the  slaves  whom  they  might  find  therein. 

^^  Lord  Palmerston  is  of  opinion,  however,  that  it  would 
be  necessary,  in  such  cases,  that  full  and  complete  proof 
should  be  recorded  that  the  buildings  and  property  de- 
stroyed were  employed  for  slave  trade,  in  order  that  her 
Majesty's  government  might  be  able  to  give  an  indisputable 
answer  to  any  application  which  might  at  any  time  be  made 
on  behalf  of  the  slave  traders,  upon  the  false  pretence  that 
they  were  men  engaged  in  legal  commerce. 

"  I  am,  &C.,  "  Leveson." 
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The  above  letters  were  referred  to  in  the  margin  as        i848. 
annexes  to  the  following  letter  from  Lord  Aberdeen,  then 
Secretary  of  State  for  Foreign  Affairs,  to  the  Lords  of  the 
Admiralty,  and  were  read,  together  with  that  letter,  as 
part  of  the  plaintiff's  evidence  :•— 


Foreign  OflSce,  May  20,  1842. 
My  Lords, — X  beg  to  call  your  attention  to  the  subject 
of  the  instructions  given  to  her  Majesty's  naval  officers 
effifdoyed  in  suppressing  slave  trade  on  the  coast  of  Africa, 
and  to  the  proceedings  which  have  taken  place  with  refer- 
ence thereto,  as  detailed  in  the  papers  named  in  the  margin 
of  this  letter.  Her  Majesty's  Advocate-General,  to  whom 
these  papers  have  been  submitted,  has  reported  that  he 
cannot  take  upon  himself  to  advise  that  all  the  proceedings, 
described  as  having  taken  place  at  Grallinas,  New  Cestos, 
and  Sea  Bar,  are  strictly  justifiable,  or  that  the  instructions 
of  her  Majesty's  naval  officers,  as  referred  to  in  these 
papers,  are  such  as  can  with  perfect  legality  be  carried  into 
execution.  The  Queen's  Advocate  is  of  opinion,  that  the 
blockading,  rivers,  landing  and  destroying  buildings,  and 
carrying  off  persons  held  in  slavery  in  countries  with  which 
Great  Britain  is  not  at  war,  cannot  be  considered  as  sanc- 
tioned by  the  law  of  nations  or  by  the  provisions  of  any 
existing  treaties ;  and  that,  however  desirable  it  may  be 
to  put  an  end  to  the  slave  trade,  a  good,  however  eminent, 
should  not  be  obtained  otherwise  than  by  lawful  means. 
Accordingly,  and  with  reference  to  the  proceedings  of  Capt. 
Nurse  at  Rio  Pengas,  on  the  28th  April,  1841,  as  well  as 
to  letters  addressed  from  this  department  to  the  Admiralty 
on  the  6th  April,  the  1st  and  17th  June,  and  the  28th  of 
July  of  last  year,  I  would  submit  to  the  consideration  of 
your  Lordships,  that  it  is  desirable  that  her  Majesty's  naval 
officers  employed  in  suppressing  the  slave  trade  should  be 
instructed  to  abstfun  from  destroying  slave  factories  and 
carrying  off  persons  held  in  slavery,  unless  the  power,  upon 
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IB4B.  ^  whose  territory  or  within  whose  jurisdiction  the  factories 
or  the  slaves  are  found,  should,  by  treaty  with  Great  Britain 
or  by  formal  written  agreement  with  British  officers,  have 
employed  her  Majesty's  naval  forces  to  take  these  steps  for 
the  suppression  of  the  slave  trade ;  and  that  if,  in  proceed- 
ing to  destroy  any  factory,  it  should  be  found  to  contain 
merchandise  or  other  property  which  there  may  be  reason 
to  suppose  to  belong  to  foreign  traders,  care  should  be  taken 
not  to  include  such  property  in  the  destruction  of  the  factory. 
With  respect  to  that,  the  terms  ^blockade'  and  *  blockading^ 
have  been  used  by  British  naval  officers  when  adverting  to 
the  laudable  practice  of  stationing  cruisers  off  the  slave- 
factory  stations,  with  a  view  the  better  to  intercept  vessels 
carrying  on  slave  trade,  contrary  to  treaties  between  Great 
Britain  and  the  powers  to  which  such  vessels  belong ;  but 
as  the  term  ^blockade,'  properly  used,  extends  to  an  inter- 
diction of  all  trade,  and  indeed  all  communication,  with  the 
place  blockaded,  I  beg  leave  to  submit  for  your  Lordships' 
consideration  whether  it  will  not  be  proper  to  caution  her 
Majesty's  naval  officers  upon  this  head,  lest,  by  the  inad- 
vertent and  repeated  use  of  the  term  ^blockade,'  the  exercise 
of  the  duty  confided  to  British  officers  in  suppressing  slave 
trade  might  by  any  one  be  confounded  with  the  very  dif- 
ferent one  of  actual  blockade.         "  I  have,  cSbc, 

"  Aberdeen." 

The  correspondence  relating  to  these  proceedings  was 
laid  before  Parliament,  and  by  the  10  &  11  Vict,  c  107,  a 
sum  of  £7500  was  appropriated  for  the  suppression  of  the 
slave  trade  on  the  coast  of  Africa,  £4000  of  which  was 
voted  to  the  defendant  and  his  men  for  their  services  at 
the  Gallinas.  The  present  action  was  commenced  in  the 
year  1842. 

The  Attomey^GenerdL — With  respect  to  the  plea  deny- 
ing the  plaintiff's  property  in  the  slaves,  it  is  submitted 
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that  the  plaintiff  is  bound  to  prove  his  right.  It  is  true,  1848. 
that,  by  the  municipal  law,  persons  may  have  a  property 
in  slaves ;  but  every  one  being  of  natural  right  free,  the 
onus  of  shewing  such  a  property  is  cast  on  the  party  who 
daims  it.  This  subject  is  fully  discussed  by  Chancellor 
Kent  in  his  Commentaries  (a),  where,  after  adverting, 
amongst  other  cases,  to  that  of  The  Antelope  {b)^  decided  in 
the  Supreme  Court  of  the  United  States  in  the  year  1825, 
he  thus  states  the  result: — '^  The  doctrine  in  the  case  of 
The  Antelope  and  in  the  English  cases  therein  referred  to, 
is,  that  a  right  of  bringing  in  for  adjudication  in  time  of 
peace  foreign  vessels  engaged  in  the  slave  trade  and  cap- 
tured on  the  high  seas  for  that  cause,  did  not  exist ;  and  ves- 
sels so  captured  would  be  restored,  unless  the  trade  was  also 
unlawful  and  prohibited  by  the  country  to  which  the  vessel 
belonged ;  and  if  a  claim  be  put  in  for  Africans  as  slaves  and 
property,  the  onus  probandi  is  thrown  upon  the  claimant  to 
make  specific  proof  of  the  individual  proprietary  interest, 
aooording  to  the  laws  of  the  country  to  which  the  vessel  be- 
longs." At  one  time,  indeed,  it  was  supposed  that  the  slave 
trade  was  piratical  and  illegal  by  the  common  law  of  na- 
tions; that  doctrine,  however,  was  qualified  in  the  case  of  2^ 
Louis  (c).  The  decmon  in.  MadrazoY.  Wf/&«  (^f),  which  is  re- 
lied upon  by  the  plaintiff,  turned  on  the  words  of  the  treaty 
of  1817,  by  which  Spain  declared  the  slave  trade  illegal,  but 
at  the  same  time  reserved  to  herself  the  right  of  trafficking 
in  slaves  within  her  own  dominions.  That  is  provided 
against  by  the  treaty  of  the  28th  June,  1835,  embodied  in 
the  6  &  7  Will.  4,  c  6 ;  by  the  first  article  of  which  « the 
slave  trade  is  again  declared  on  the  part  of  Spain  to  be 
thenceforward  totally  and  finally  abolished  in  all  parts  of 
the  world.*'    By  Article  II,  "  Her  Majesty  the  Queen- 


(a)  Vol.  1,  pp.  191, 200, 4th  edit.  (c)  2  Dod.  210. 

(&)  10  Wheaton  Rep.  U.  S.  66.  {d)  3  B.  &  Aid.  353. 
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1848.^  B^ent  of  Spain,  during  the  minority  of  her  daughter. 
Donna  Isabella  the  Second,  engages  that,  immediately  after 
the  exchange  of  the  ratifications  of  the  present  treaty,  and 
from  time  to  time  afterwards  as  it  may  become  needftd, 
her  Majesty  will  take  the  most  effectual  measures  for  pre- 
venting the  subjects  of  her  Catholic  Majesty  from  being 
concerned,  and  her  flag  from  being  used,  in  carrying  on  in 
any  way  the  trade  in  slaves ;  and  especially  that,  within 
two  months  after  the  said  exchange,  she  will  promulgate 
throughout  the  dominions  of  her  Catholic  Majesty  a  penal 
law,  inflicting  a  severe  punishment  on  all  those  her  Catholic 
Majesty's  subjects  who  shall,  under  any  pretext  what- 
soever, take  any  part  whatever  in  the  traffic  in  slaves."  It 
i»  said  that  the  defendant  must  prove  an  act  of  state  car- 
rying out  the  treaty ;  but  that  is  not  necessary.  K  the 
Crown,  acting  on  behalf  of  the  people,  makes  a  treaty,  no 
subject  has  a  right  to  bring  an  action  for  anything  done  in 
pursuance  of  that  treaty,  whether  sanctioned  by  the  muni- 
cipal law  or  not ;  for  his  assent  is  virtually  implied  to  every 
act  of  his  own  government :   Conway  v.  Gray  (a). 

Secondly.  The  documents  adduced  in  evidence  prove  the 
issues  raised  on  the  fourth,  ninth,  and  sixteenth  pleas.  On 
the  6th  and  7th  of  April  and  28th  of  July,  1841,  two  of  the 
principal  Secretaries  of  State  expressed  their  approval  of  the 
defendant's  conduct ;  and,  as  the  Crown  can  do  no  act  ex- 
cept through  its  responsible  advisers,  their  approval  is  equi- 
valent to  the  Queen's  command.  It  is  not  necessary  that 
the  command  should  be  antecedent  to  the  act  done.  In 
the  case  of  77ie  Rolla  (&),  where  an  American  ship  and 
cargo  were  proceeded  against  for  a  breach  of  the  blockade 
of  Monte  Video  imposed  by  the  British  commander  Sir 
Home  Popham,  without  any  communication  with  his  go- 
vernment.  Lord    Stowett,   in  delivering  judgment,   says: 

(a)  10  East,  586.  {b)  6  Rob.  964. 
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cc 


However  irregularly  he  may  have  acted  towards  his  own  ^1848. 
goyemment,  the  subsequent  conduct  of  Government,  in 
adopting  that  enterprise,  by  directing  a  further  e:i:tension 
of  that  conquest,  will  have  the  effect  of  legitimating  the 
acts  done  by  him^  so  far  at  least  as  the  subjects  of  other 
countries  are  concerned."  In  Best  on  Presumptions  of  Law 
and  Fact  (a),  it  is  stated  to  be  '^  a  fixed  principle,  that  every 
ratification  has  relation  back  to  the  time  of  the  act  done — 
Omnis  ratihabitio  retrotrahitur  et  mandate  asquiparatur." 
IVIany  authorities  to  the  same  effect  are  collected  in  a  not^ 
to  the  case  of  Potter  v.  North  (i),  where^  treating  of  the 
authority  of  a  bailiff  to  distrain,  it  is  said :  "  It  is  sufficient 
for  the  defendant  in  his  cognizance  to  say  generally  '  as 
bailiff  of  J.  S.^'  without  shewing  his  authority;  and  a  subse- 
quent agreement  by  J.  S.  to  the  distress  amounts  to  an  au- 
thority, as  much  as  if  he  had  previously  directed  the  defend- 
ant to  distrain :  Bra  Traverse,  3 ;  4  Mod.  378,  Lamb  v. 
Mills;  11  Mod.  112,  Tremllian  v.  IH,ne,  Therefore,  if  he 
makes  cognizance  as  bailiff  to  the  King,  he  need  not  al- 
l^e  a  patent ;  Bro.  Bailiff,  2 ;  or  to  a  corporation^  he  need 
not  allege  a  deed,  or  say  it  was  by  their  command :  3  Lev. 
107,  Manby  v.  Long.^^  The  effect  of  this  ratification  by  the 
Crown  was  to  render  the  defendant's  act  an  act  of  state,  in 
respect  of  which  no  action  can  be  maintained :  Elphin$tone 
V.  Bedreechund  (c). 

M,  D.  Hill — Assuming  that  there  was  a  ratification,  it 
will  not  support  the  issues  raised  on  the  Queen's  command. 
The  principle  on  which  the  "  ratihabitio"  has  proceeded  is, 
that  it  is  part  of  the  law  of  principal  and  agent,  and  it  has 
never  been  used  for  the  protection  or  justification  of  the 
agent,  but  where  the  act  done  is  founded  on  a  right  ex- 
isting in  the  principal,  and  not  in  the  agent  except  as 


(a)  Page  28.  {h)  1  Saund.347  c 

(c)  1  Knapp,  316. 
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1848.  ^  authorised  by  the  principal.  The  fiction  which  carries  back 
the  ratification^  and  gives  it  the  force  and  operation  of  a  prior 
command^  is,  like  other  legal  fictions,  in  favour  of  justice. 
The  question  between  the  parties  is  not  whether  the  agent 
had  a  right  to  do  the  act,  but  whether  it  ought  to  have  been 
done  at  all ;  and,  therefore,  if  the  principal  had  a  right  to  do 
it,  the  agent  is  empowered  to  vouch  his  subsequent  ratifica- 
tion. That  principle  is  now  attempted  to  be  used  in  a  man- 
ner which  neither  reason,  justice,  nor  analogy  drawn  from 
authority  can  justify.  It  is  not  for  the  purpose  of  shewing 
that  the  act  was  justifiable,  but  for  the  purpose  of  protect- 
ing the  party  committing  it  against  examination  as  to  whe- 
ther it  was  right  or  wrong.  It  is  said  that  this  is  an  act  of 
state,  for  which  the  Crown  is  alone  responsible^  and  not  a 
matter  to  be  tried  by  the  municipal  law.  But  there  has 
been  no  publication  of  the  act  in  the  Grazett€,  by  which  the 
Queen  of  Spain  could  be  informed  of  the  proper  mode  of 
seeking  redress  for  this  injury  to  one  of  her  subjects. 

Secondly.  There  has  been  no  ratification.  It  does  not 
appear  that  the  letters  of  the  Secretaries  of  State  were 
written  by  authority  under  the  Great  Seal,  which  is  neces- 
sary to  render  the  Crown  responsible  for  an  act  like  the 
present,  which  gives  a  casus  belli  to  the  Queen  of  Spain. 
Indeed,  it  does  not  appear  that  the  matter  was  in  any  way 
submitted  to  the  Queen.  The  Court  wiU  not  presume  a 
ratification,  the  effect  of  which  would  be  to  make  the  Crown 
responsible  for  a  violation  of  the  law  of  nations  towards  a 
friendly  power. 

Parke,  B,,  (in  summing  up). — With  respect  to  the 
issue,  whether  the  plaintiff  was  possessed  of  these  slaves, 
your  verdict  must  be  for  the  plaintiff!  The  law  on  the 
subject  of  slaves  has  been  settled  by  the  case  of  Le  Louis{a\ 
which  has  been  referred  to.     That  case  was  decided,  in  the 

(a)  2  Dod.  210. 
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year  1817,  by  Sir  WiHiam  Scotty  who  went  fully  into  the  1848. 
question  of  the  legality  of  the  slave  trade,  and  laid  down 
certain  positions,  which  have  since  been  acquiesced  in  both 
in  this  country  and  abroad.  Those  positions  are,|'£rst,  that 
dealers  in  slaves  are  not  pirates  by  the  law  of  nations,  and 
can  only  be  made  so  by  and  according  to  the  terms  of  a  treaty 
with  the  country  to  Jhich  they  belong  prohibiting  the  elave 
trade ;  i^econdly,  that  trading  in  slaves  is  not  a  crime  by  the 
law  of  nations;  thirdly,  that  the  right  of  stopping  and 
searching  ships  in  time  of  peace  is  not  a  right  which  can 
belong  to  any  nation  except  by  contract  with  the  nation  to 
which  such  ships  belong ;  and,  fourthly,  that  if  there  be  a 
law  in  a  particular  country  prohibiting  the  slave  trade,  it  is 
not  open  to  every  one  to  punish  the  offender  against  that 
law,  but  proceedings  must  be  taken  in  the  tribunals  of  his 
own  country.  Those  propositions  being  dear,  a  question 
arises,  whether  the  plaintiff  can  maintain  this  action  for 
taking  away  his  slaves.  It  is  not  necessary  to  decide  whe- 
ther, if  he  had  been  simply  in  the  actual  possession  of  slaves, 
using  them  as  slaves,  he  could  have  recovered  against  any 
person  who  took  them  away :  on  that  point  it  is  not  neces- 
sary to  give  an  opinion,  because,  according  to  the  evidence 
on  both  sides,  he  was  living  at  Grallinas,  where  it  was  lawful 
to  possess  slaves.  It  is  contended  that,  by  the  law  of  Spain, 
the  pontiff  cannot  possess  a  property  in  slaves  for  the  pur- 
pose of  exporting  them,  as  slaves,  to  the  West  Indies. 
However,  there  is  no  evidence  of  such  law,  and  we  are  all, 
therefore,  of  opinion  that  the  second  and  fourteenth  issues, 
both  as  to  the  slaves  and  the  goods,  must  be  found  for  the 
plaintiff. 

The  principal  question  is,  whether  the  conduct  of  the 
defendant,  in  carrying  away  the  slaves,  and  committing  the 
other  alleged  trespasses,  can  be  justified  as  an  act  of  state, 
done  by  authority  of  the  Crown.  It  is  not  contended  that 
there  was  any  previous  authority.  If  the  defendant  had 
merely  instructions  according  to  the  terms  of  the  treaty  set 
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1848.  out  in  the  act  of  Parliament,  those  instructions  would  only 
haye  extended  to  the  stopping  of  ships  in  the  high  seas, 
within  the  limits  agreed  to  by  the  treaty  with  the  Spanish 
crown.  Therefore,  the  justification  of  the  defendant  de- 
.  pends  upon  the  subsequent  ratification  of  his  acts.  A  well- 
known  maxim  of  the  law  between  private  individuals  is, 
*'  Omnis  ratihabitio  retrotrahitur  et  mandato  a3quiparatur." 
If,  for  instance,  a  bailiff  distrains  goods,  he  may  justify  the 
act  either  by  a  previous  or  subsequent  authority  from  the 
landlord ;  for,  if  an  act  be  done  by  a  person  as  agents  it  is  in 
general  immaterial  whether  the  authority  be  given  prior  or 
subsequent  to  the  act  If  the  bailiff  so  authorised  be  a 
trespasser,  the  person  whose  goods  are  seized  haa  his  remedy 
against  the  principal.  Therefore,  generally  speaking,  be- 
tween subject  and  subject,  a  subsequent  ratification  of  an 
act  done  as  agent  is  equal  to  a  prior  authority.  That,  how- 
ever, is  not  universally  true.  In  the  case  of  a  tenant  from 
year  to  year,  who  has,  by  law,  a  right  to  a  half-year's  notice 
to  quit,  if  such  notice  be  given  by  an  agent,  without  the  au- 
thority of  the  landlord,  the  tenant  is  not  bound  by  it.  Such 
being  the  law  between  private  individuals,  the  question  is, 
whether  the  act  of  the  Sovereign,  ratifying  the  act  of  one  of 
his  officers,  can  be  distinguished.  On  that  subject  I  have 
conferred  with  my  learned  brethren,  and  they  are  decidedly 
of  opinion  that  the  ratification  of  the  Crown,  communi- 
cated as  it  has  been  in  the  present  case,  is  equivalent  to  a 
prior  command.  I  do  not  say  that  I  dissent ;  but  I  express 
my  concurrence  in  their  opinion  with  some  doubt»  because, 
on  reflection,  there  appears  to  me  a  considerable  distinction 
between  the  present  case  and  the  ordinary  case  of  ratifica- 
tion by  subsequent  authority  between  private  individuals. 
If  an  individual  ratifies  an  act  done  on  his  behalf,  the  nature 
of  the  act  remains  unchanged,  it  is  still  a  mere  trespass,  and 
the  party  injured  has  his  option  to  sue  either ;  if  the  Crown 
ratifies  an  act,  the  character  of  the  act  becomes  altered,  for  the 
ratification  does  not  give  the  party  injured  the  double  op- 
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tion  of  bringing  his  action  against  the  agent  who  committed  ^848. 
the  trespass  or  the  principal  who  ratified  it,  but  a  remedy 
agunst  the  Crown  only  (such  as  it  is),  and  actually  exempts 
from  all  liability  the  person  who  commits  the  trespass.  Whe- 
ther the  remedy  against  the  Crown  is  to  be  pursued  by 
petition  of  right,  or  whether  the  injury  is  an  act  of  state 
without  remedy,  except  by  appeal  to  the  justice  of  the 
state  which  inflicts  it,  or  by  application  of  the  individual  suf- 
fering to  the  government  of  his  country,  to  insist  upon  com- 
pensation from  the  government  of  this — in  either  view,  the 
wrong  is  no  longer  actionable.  I  do  not  feel  so  strong  upon  the 
point  as  to  say  that  I  dissent  from  the  opinion  of  my  learned 
brethren ;  tl^erefore,  you  have  to  take  it  as  the  direction  of 
the  Court,  th^t  if  the  Crown,  with  knowledge  of  what  has 
been  done,  ratified  the  defendant's  act  by  the  Secretaries  of 
State  or  the  Lords  of  the  Admiralty,  this  action  cannot  be 
maintuned.  In  the  documents  which  have  been  read  there 
is  ample  evidence  of  ratification,  for  the  Secretary  of  State 
for  Foreign  Affairs,  the  Lords  of  the  Admiralty,  and  the 
Secretary  of  State  for  the  Colonial  Department,  on  re- 
ceiving the  report  of  the  Governor  of  Sierra  Leone,  and 
the  account  of  the  transactions  given  by  the  defendant  him- 
self, expressed  their  approbation  of  what  he  had  done.  The 
acts,  indeed,  have  never  been  published,  and  that  is  one  of 
the  circumstances  which  created  a  doubt  in  my  mind.  But, 
although  the  ratification  was  not  known  before  this  action 
was  commenced,  that  fact  makes  no  difference  in  the  opinion 
of  the  Court.  A  previous  command  would  be  unknown,  if 
given  verbally;  and  a  subsequent  ratification,  though  un- 
known, will  have  the  same  effect 

It  is  argued,  on  the  part  of  the  plaintiff,  that  the  Crown 
can  only  speak  by  an  authentic  instrument  under  the  Great 
Seal,  and  that,  therefore,  the  ratification  ought  to  have  been 
under  the  Great  Seal.  We  are  clearly  of  opinion,  that,  as 
the  original  act  would  have  been  an  act  of  the  Crown,  if 
communicated  by  a  written  or  parol  direction  from  the 
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1848.  ^  Board  of  Admiralty,  so  this  ratification,  communicated  in 
the  way  it  has  been,  is  equally  good.  I  should  observe 
that  the  Court  are  of  opinion  that  it  is  not  necessary  for 
the  defendant  to  prove  the  pleas  which  expressly  state  the 
authority  of  the  Crown ;  for  if  this  act,  by  adoption,  be- 
comes the  act  of  the  Crown,  the  seizure  of  the  slaves  and 
goods  by  the  defendant  is  a  seizure  by  the  Crown,  and  an 
act  of  state  for  which  the  defendant  is  irresponsible,  and, 
therefore,  entitled  to  a  verdict  on  the  plea  of  "  Not  guilty." 

The  jury  found  that  the  Crown  had  ratified  the  act  of  the 
defendant,  with  full  knowledge  of  what  he  had  done,  where- 
upon a  verdict  was  taken  for  him  on  the  4th,  9th,  and  16th 
pleas.  A  verdict  was  found  for  the  plaintiff  on  the  pleas 
of  not  possessed  of  the  slaves  and  goods ;  and  the  plea  of 
'^  Not  guilty"  was  entered,  by  consent,  for  the  plaintiff. 

F.  Bobinsan  tendered  a  bill  of  exceptions  to  the  above 
ruling ;  but  the  plaintiff  afterwards  obtained  an  order  to 
discontinue,  certain  terms  of  settlement  of  this  and  other 
similar  actions  having  been  agreed  to. 


MEMORANDUM. 

In  this  vacation,  Sir  David  Dundas  resigned  the  office  of 
her  Majesty's  Solicitor-General,  and  was  succeeded  by  John 
Ramilly,  Esq.,  one  of  her  Majesty's  counsel,  who  subse- 
quently received  the  honour  of  Knighthood. 


^xti^tt^ntt  Jtepot:t0. 
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1848. 
POTEZ  V.  GlOSSOP.  April  17. 

A  SSUMPSIT. — The  first  count  of  the  declaration  was  on  The  date  a  let- 
abill  of  exchange  for  £250,  of  the  28th  of  August,  1846,  prim&^eiu 
payable  four  months  after  date,  drawn  by  one  Grardener  *"**  ^*®' 
upon  and  accepted  by  the  defendant,  indorsed  by  Grardener 
to  one  Gradderer,  and  by  him  indorsed  to  the  plaintiff.  Plea 
(amongst  others),  in  substance,  that  the  bill  was  drawn  and 
accepted  for  a  special  purpose,  viz.  that  the  drawer  would 
get  it  discounted,  and  pay  the  proceeds  to  the  defendant ; 
that  from  the  time  of  such  acceptance,  until  it  was  indorsed 
to  Ghulderer,  Grardener  held  it  on  those  terms,  and  that  the 
defendant  never  received  any  consideration  for  it;  that 
Gardener  did  not  get  it  discounted,  but  indorsed  it  without 
the  defendant's  consent  to  Gradderer,  who,  before  and  at  the 
time  of  such  indorsement,  knew  that  the  bill  was  held  for 
the  special  purpose  aforesaid ;  that  the  plaintiff  had  notice 
of  the  premises  before  it  was  indorsed  to  her,  and  that 
neither  had  Gadderer  or  the  plaintiff,  before  such  notice, 
any  right  or  title  to  have  the  bill  indorsed  to  them. 
Verification. — There  was  also  a  plea,  that  the  defendant's 
acceptance  was  obtained  by  fraud  and  covin,  &c.,  of  which 
both  Gradderer  and  the  pl^ntiff  had  notice  before  they  ac- 
quired any  title  to  the  bill.     Verification. — The  plaintiff 

VOL.  II.  O  EXCH. 
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1848.  replied  de  injuria  to  these  pleas,  upon  which  issue  was 
joined.  At  the  trial  of  the  cause,  before  Pollock^  C.  B.,  at 
the  Middlesex  sittings  after  Trinity  Term,  1847,  it  ap- 
peared that  the  defendant  had  been  induced  to  accept  the 
bill  in  question  on  the  faith  of  an  advertisement  in  the 
newspapers,  which  oflfered  loans  of  money  upon  favourable 
terms,  and  upon  the  understanding  that  the  bill  would  be 
discounted,  and  that  he  should  receive  the  proceeds.  He  did 
not,  however,  ever  receive  any  money  on  account  of  the 
bill.  It  was  proposed  on  the  part  of  the  defendant  to  read 
certain  letters  from  Gadderer  to  the  defendant,  to  shew  that 
whilst  the  bills  were  in  Gradderer's  hands,  and  before  they 
were  indorsed  to  him,  he  knew  the  terms  upon  which  the 
defendant  had  accepted  the  bill.  It  was  thereupon  objected 
on  the  part  of  the  plaintiff,  that  there  was  nothing  to  shew 
the  time  when  these  letters  were  written ;  that  the  dates  of 
the  letters  could  not  be  taken  as  any  evidence  of  that  fact» 
unless  the  letters  could  be  connected  with  the  envelopes 
in  which  it  was  contended  they  had  been  sent,  and  which 
bore  a  postmark;  and  that  they  were  not  admissible  as 
against  the  plaintiff,  who  was  a  stranger.  The  Lord  Chief 
Baron  rejected  the  letters.  The  plaintiff  obtained  a  verdict 
for  a  portion  of  the  demand. 

• 
Cockbum  having  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  these  letters  were  improperly  rejected, 

Montagu  Chambers^  Miller^  and  G»  Pollock  now  shewed 
cause. — The  letters  in  question  were  properly  rejected,  as 
there  was  no  evidence  of  the  time  when  they  were  written. 
If  they  were  written  after  the  bill  was  indorsed,  they 
would  be  immaterial.  If  the  defendant  relied  upon  the 
dates,  the  letters  should  have  been  in  some  way  connected 
with  envelopes  which  bore  a  postmark,  or  the  party  who  wrote 
them  should  have  been  called  to  prove  the  time  when  they 
were  written.  [Parke^  B. — There  is  a  case  which  shews  that 
the  date  of  a  letter  is  prim&  facie  evidence  of  the  time  it  was 
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written.     He  referred  to  Anderson  v.   Weston  (a)].     The         1848. 

rale  there  laid  down  cannot  be  taken  to  extend  to  cases  of 

ktieiB  written  by  strangers,  and  not  by  the  parties  to 

the  suit.     In  the  case  of  a  promissory  note,  signed  by  a 

bankrupt  before  the  bankruptcy,  it  has  been  held  that 

the  note  is  not  sufficient  per  se  to  support  the  commis- 

aon,  but  that  it  must  be  proved  to  have  been  in  existence 

before  the  bankruptcy.     [Farke,  B.,  referred  to  Wright  v. 

Lainsan  (b) ;  Smith  v.  Battens  (c),]     As  against  the  parties 

in  the  suit  the  rule  appears  to  be  reasonable ;  but  it  would 

be  a  dangerous  doctrine  to  hold  that  those  parties  are 

to  be  affected  by  the  date  of  a  letter  written  by  a  stranger. 

In  Stnchnr  v.  Baggaley  {d)y  the  date  of  a  statement  of  ac- 

oountB,  shewing  a  balance  to  a  creditor,  and  signed  by  the 

bankrupt  before  the  bankruptcy,  was  held  to  be  prima  facie 

eridence  of  the  date  when  it  was  written,  as  against  the 

assignees.     In  Smith  v.  Battens  (e),  which  was  an  action  by 

executors  on  a  promissory  note  made  to  the  deceased,  the 

dates   of  the   indorsements  made    by  the   deceased  were 

held  to  be  written  at  the  time  they  bore  date.     And  upon 

the  same  principle,  Littledaky  J.,  in  Barough  v.  White  (/), 

said,  **  It  is  a  general  rule,  that  where  a  person  is  living, 

and  can  be  called  as  a  witness,  his  declarations  made  at 

another  time  cannot  be  received  in  evidence 

To  this  there  are  exceptions;  for  instance,  where  the  party 
making  the  declarations  can  be  identified  with  him  against 
whom  they  are  offered." 

CocKbum  and  Humfrey^  in  support  of  the  rule. — These 
letters  were  clearly  admissible.  The  cases  of  Sinclair  v. 
Baggaley  {g\  and  Anderson  v.  Weston^  are  the  solemn  and 
express  decisions  of  two  Courts  upon  this  identical  point, 

{a)^  Bing.  N.  C.    300;  8         (i)  4  M.  &  W.  812. 
Scott,  583.  \e)  1  Moo.  &  Rob.  341. 

(I)  2  M.  &  W.  739.  (/)  4  B.  &  C.  328. 

(c)  1  Moo.  &  Bob.  341.  \g)  4  M.  &  W.  312. 

o2 
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1848.  viz.  that  the  date  of  an  instrument  is  prim&  facie  evi- 
dence of  the  time  when  it  was  written.  The  same  point 
was  ruled  in  Smith  v.  Battens  (a).  [Parke,  B.,  referred  to 
Edwards  v.  Crock  (i).]  This  Court,  being  one  of  co-ordinate 
jurisdiction  only,  is  bound  by  these  two  decisions :  Wag- 
staff  V.  Sharpe  (c).  A  deed  of  thirty  years  old  proves  itself. 
[PoUock,  C.  B. — The  principle  there  rests  upon  the  anti- 
quity of  the  instrument,  as  taken  with  its  proper  custody. 
He  referred  to  the  Bishop  of  Meath  v.  Marquis  of  fVin- 
chester  (rf)].  If  the  dates  of  these  letters  are  to  be  con- 
sidered as  prim&  facie  evidence  of  the  time  when  they  were 
written,  they  were  clearly  admissible  in  order  to  support 
an  allegation  in  the  pleas,  viz.,  that  (xadderer  had  notice  of 
the  terms  upon  which  the  bill  was  accepted.  If  he  had 
such  notice,  he  had  no  title  to  the  bill.  [Parke,  B. — It  is 
proof  positive,  if  contemporaneous  with  the  indorsement.] 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  made  absolute.  With  deference  to  the  authorities  which 
have  been  cited  on  the  part  of  the  defendant,  I  am  forced  to 
the  conclusion  that  these  letters  ought  not  to  have  been 
rejected,  on  the  ground  that  the  dates  they  bore  were  not 
prim&  facie  evidence  of  the  time  when  they  were  written. 
The  use  of  envelopes  is  now  very  generally  adopted,  and  to 
misdate  a  letter  would  certainly  be  something  in  the  nature 
of  a  fraud. 

Parke,  B. — I  agree  that  this  rule  ought  to  be  made 
absolute.  The  letters  were  clearly  relevant  to  a  material 
allegation  in  the  plea,  namely,  that  Gladderer  had  notice  of 
the  terms  of  the  acceptance.  As  to  the  question  with  regard 
to  the  dates,  it  is  a  difficult  matter  to  support  those  cases  of 
Sinclair  v.  Baggdley  and  Weston  v.  Anderson  to  their  full  ex- 
tent, and  yet  at  the  same  time  it  is  an  equally  difficult  matter 
not  to  be  bound  by  them.     It  has  certainly  been  held  by  the 

(a)  1  Moo.  &  Rob.  341.  (c)  3  M.  &  W.  625. 

\b)  4  Esp.  39.  {d)  3  Bing.  N.  C.  183 ;  3  Scott,  6G1. 
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Court  of  Common  Pleas  to  be  a  settled  matter^  but  that  there  1848. 
is  an  exception  with  respect  to  the  date  of  a  bill  of  exchange 
or  promissory  note^  produced  for  the  purpose  of  proving  a 
petitioning  creditor's  debt,  to  support  a  fiat  in  bankruptcy. 
If  that  be  so,  I  feel  great  difficulty  in  seeing  the  reason  of 
that  exception.  We,  however,  feel  ourselves  bound  by  those 
decisions  which  have  been  cited.  The  present  question, 
therefore,  must  be  decided  by  another  tribunal,  and  the 
proper  course  will  be  to  raise  it  by  a  bill  of  exceptions. 
In  the  case  of  Davies  v.  Loumdes  (a),  Lord  Denmany  C.  J., 
m  delivering  the  judgment  of  the  court  of  error,  says, 
"  It  was  objected,  however,  on  the  part  of  the  defendant 
m  error,  that,  supposing  the  pedigree  or  some  part  of  it  to 
be  otherwise  admissible,  it  was  rendered  inadmissible  by 
having  been  written  or  assented  to  post  litem  motam» 
To  this  it  was  answered  that  the  instrument  was  dated  by 
William  Lloyd,  in  1733,  and  that  this  could  not  be  a  lis 
mota  before  September,  1772,  when  the  testator  died ;  that 
an  instrument  must  be  presumed  primfi  facie  to  have  been 
written  when  it  bears  date ;  for  which  the  cases  of  Anderson 
V.  WiestoTiy  and  Smith  v.  BattenSy  were  cited  as  authorities ; 
at  all  events,  that  such  was  the  rule  with  respect  to  instru- 
ments dated  thirty  years  or  upwards,  the  custody  of  which 
was  accounted  for.  The  latter  argument  appears  to  be  well 
founded ;  and  as  this  document  falls  within  that  description, 
we  think  it  dear  that  the  objection  of  lis  mota  does  not 
ap{dy  to  it,  so  far  as  it  rests  upon  the  admission  of  William 
Lloyd."  That  Court  therefore  did  not  rest  the  case  upon 
the  doctrine  laid  down  by  the  Common  Pleas,  but  on  the 
other  ground,  viz.  that  the  deed  was  more  than  thirty  years 
old,  and  had  come  from  the  proper  custody. 

RoLFE,  B. — I  am  of  the  same  opinion.  I  wish  to  make 
one  observation  only,  which  is,  that  the  rule  respecting  the 
date  of  a  deed  which  is  thirty  years  old  stands  upon  a 

(a)  7  Scott,  N.  R.  213. 
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different  footing.  Inasmuch  as  in  the  nature  of  human 
affairs  it  would  of  necessity  be  impossible  in  many  cases  to 
prove  the  date  of  an  instrument  of  that  age,  it  therefore 
became  necessary  for  the  security  of  mankind  to  draw  a 
line.  The  time  might  be  for  only  twenty-five  years,  or  for 
more  than  thirty ;  but  being  thereabout,  for  that  reason  the 
line  was  drawn. 


Platt,  B.,  concurred. 


(a)  Lewis  v.  Sibipson. — T.  T., 

1848,  (June  1). — In  this  case 
the  same  question  arose.  The 
Court  said  that  they  held  them- 
selves bound  by  the  preceding 
case,  and  the  rule  for  a  new 
trial,  on  the  ground  that  certain 
letters  were  improperly  rejected, 
was  made  absolute. 

AnOELL  V,  WORSLBY. — H.  T., 

1849,  (Jan.  25).— In  this  case 


Rule  absolute  (a). 

also  the  same  point  was  dis- 
cussed, when  the  Court  stated 
that  they  felt  themselves  bound 
by  the  two  preceding  cases,  but 
that  they  entertained  stroi^ 
doubts  upon  the  matter.  The 
Lord  Chief  Baron  said  that  he 
had  invited  a  bill  of  exceptions 
when  the  objection  was  raised  to 
the  admission  of  the  letters  at 
the  trial ;  and  the  Court  dis- 
charged the  rule  for  a  new  trial. 


May  10. 

A  defendant 
has  the  same 
time  for  plead- 
ing in  abate- 
ment  after  oyer 
granted  of  an 
inatmment 
stated  in  the 
declaration,  as 
he  had  at  the 
time  of  the  de- 
mand of  oyer. 


Joseph  E[£RFoot^  Executor  &c.^  v.  Edwards. 

X  HIS  was  an  action  of  assumpsit,  brought  by  the  plain- 
tiff, as  executor  of  James  Kerfoot,  deceased,  on  a  pro- 
missory note  given  by  the  defendant  to  the  testator.  The 
declaration,  which  made  profert  of  the  letters  testamentary 
in  the  usual  terms,  was  delivered  on  the  7th  of  April ;  on  the 
8th,  the  defendant  demanded  oyer  of  the  letters  testa- 
mentary ;  on  the  11th  oyer  was  granted;  and  on  the  13th 
the  defendant  delivered  a  plea  in  abatement,  setting  out 
the  letters  testamentary  on  oyer  (by  which  it  appeared 
that  James  Kerfoot,  jun.,  was  co-executor  with  the  plain- 
tiff), and  pleading  the  non-joinder  of  James  Kerfoot,  jiuL, 
as  a  plaintiff.     The  plaintiff  took  out  a  summons  to  set 
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aside  the  plea,  on  the  ground  that  it  was  delivered  too         1848. 
4ate,  which  was  heard  on  the  15  th  and  dismissed.     The       kbrfoot 

plaintiff  then  g^ve  notice  to  the  defendant  that  he  should  «• 

.  .  Edwards. 

treat  the  plea  as  a  nullity,  and,  accordingly,  on  the  20th 
of  April,  he  signed  judgment  as  for  want  of  a  plea. 

On  a  former  day  in  this  term,  Wehby  obtained  a  rule 
to  shew  cause  why  that  judgment  should  not  be  set  aside 
for  irregularity,  with  costs,  on  the  ground  that  the  defend- 
ant had  the  same  time  for  pleading,  in  all  cases,  afler  the 
grant  of  oyer,  as  he  had  at  the  time  when  it  was  de- 
manded (a),  and  therefore  the  plea  was  deliyered  in  time. 

Crompton  now  shewed  cause,  and  contended  that  a  plea 
in  abatement  must  in  all  cases  be  delivered  within  four  days 
from  the  delivery  of  the  declaration.  He  referred  to  a  case 
of  Barrow  v.  Bell{b\  in  this  court,  where,  the  declaration 
having  been  delivered  on  the  30th  of  May,  the  defendant, 
cm  the  3rd  of  June,  (the  last  day  for  pleading  in  abatement), 
received  a  demand  of  oyer,  which  was  granted  on  the  4th, 
but  too  late  to  enable  the  defendant  to  plead  on  that  day, 
and  a  plea  in  abatement  delivered  before  eleven  o'clock  on 
the  morning  of  the  5th  was  held  too  late.  {^Parkey  B. — I 
think  that  case  must  have  been  decided  without  adverting 
to  the  rule  of  H.  T.,  2  Will.  4,  since  which,  as  was  decided 
in  Ryland  v.  Wormald  (c),  the  four  days  within  which  a 
[dea  in  abatement  must  be  delivered  are  no  longer  to  be 
reckoned  inclusively  of  both  the  first  and  last  day.  Here 
the  plea  was  certwily  in  time.] 

WeUbyy  in  support  of  the  rule,  was  not  called  upon. 

Per  Curiam  (d), 

Rule  absolute. 

(a)  See  1  Saund.  291,  n.  {k) ;  1  (c)  2  M.  &  W.  393. 

Chit.  PL  23  ;  1  Chit.  Archb.  Pr.  {d)  Pollock,  C.  B.,  Parke,  B., 

210,  and  the  cases  there  cited.  Rolfcy  B.,  and  Pl<Uty  B. 

(h)  Not  reported. 
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• 

April  19.  Done  v.  Walley. 

One  of  the  00-  iVSSlJMPSIT  for  money  paid^  and  on  an  account  stated. 
boDdreceiTed  Pleafl,  first,  as  to  22L  15«.,  parcel  See,  payment  of  that 
d^  a^roSf-  ^^^"^  ^^  court ;  and  secondly,  as  to  the  residue,  non  as- 
wry  note  to  the  sumpsit. 
•moant  of  thAt 

inrtnuDent :—  At  the  trial  of  the  cause,  before  JErle^  3.,  at  the  last 
wu  a  question  B^Bizes  for  the  county  of  Chester,  it  appeared  that  the  ao- 
for  the  jury  to    |.j^jj  ^^  brought  to  recover  contribution  for  a  sum  of  money 

ny  quo  ammo  ^  ^  ^  ^ 

the  note  wu  paid  upon  a  bond  conditioned  for  the  payment  of  £250, 

theri'twu  which  had  been  executed  by  one  Dodd  as  principal,  and 

raanoe^F^'  ^7  ^^  plaintiff  and  defendant  as  his  co-sureties.     Previous 

arrangement  ^  (^jj^  execution  of  the  bond,  Dodd  had  borrowed  a  sum 

that  the  defend- 
ant sbonld  be      of  money  from  a  third  party,  for  which  he  had  ^ven  a 

chargJl,  or'  promissory  note  for  £200  by  way  of  security,  as  principal, 
S^ooSatoriT*^  with  the  plaintiff  as  his  surety.  Upon  the  arrival  of  this 
■ecurity,  in        note  at  maturity,  the  payee  applied  for  payment ;  and  in 

which  latter 

caie  the  de-  order  to  meet  the  demand,  the  loan  of  £250  was  requested, 
^liabWor  *°^  *^^*  ®^™  ^*^  agreed  to  be  lent  to  Dodd  by  the  obligee 
oontribntion  on  ^f  ^^  jjond,  on  condition  that  the  plaintiff  and  defendant 

payment  of  the  '  ^  ^   ^ 

bond  by  hia  co-  would  enter  into  another  bond  as  sureties  for  Dodd.   Before 

the  plaintiff  would  execute  the  bond,  she  insisted  upon  the 
promissory  note  being  delivered  up,  and  that  a  fresh  note 
for  £250  should  be  given  to  her  by  Dodd.  This  was  done, 
and  she  thereupon  executed  the  bond ;  but  there  was  no 
evidence  that  the  defendant  was  aware  of  this  part  of  the 
transaction.  It  was  contended,  on  the  part  of  the  defend- 
ant, that  the  present  action  would  not  lie.  The  learned 
Judge  left  it  to  the  jury  to  say  whether  the  plaintiff  and 
defendant  were  co-sureties  for  Dodd ;  and  he  told  them, 
that  if  they  should  be  of  that  opinion,  the  plaintiff  would 
be  entitled  to  recover.     The  plaintiff  obtained  a  verdict 

JEvans  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction.— In  the  present  case  the  plaintiff  was  herself  the 
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principal  in  the  transaction,  as  she  received  a  promissory  1848. 
note  from  Dodd;  and  as  that  fact  was  unknown  to  the 
defendant,  it  would  be  unjust  that  she  should  have  this 
remedy,  in  addition  to  that  which  the  note  enables  her  to 
adopt.  These  parties  do  not  stand  in  the  relation  of  co- 
sureties, and  the  learned  Judge  should  not  have  so  directed 
the  jury.  This  action  is  purely  an  equitable  one.  (He 
referred  to  CaweU  v.  Edwards  {a)  ).  In  the  notes  to  Lamp^ 
leigh  T.  Brathwait,  in  Smith's  Leading  Cases  (&),  it  is  said — 
^  On  the  same  ground  as  the  liability  of  a  principal  to  re- 
imburse his  surety,  depends  the  right  of  one  surety  or  joint 
contractor,  who  has  been  obliged  to  satisfy  the  whole  de- 
mand, to  recover  a  proportionable  contribution  from  his 
fellow  surety  or  contractor.  He  is  a  person  who  has  been 
compelled  to  satisfy  a  demand,  parcel  of  which  his  fellow 
was  compellable  to  satisfy;  though,  indeed,  if  one  have 
become  surety  at  the  instance  of  the  other,  particularly  if 
that  other  have  received  from  the  principal  a  separate  indem- 
nity for  himself^  it  will  be  different:  Thimer  v.  Davies{cy* 
Such  was  the  case  here,  and  that  was  the  ground  of  the 
objection  raised  for  the  defendant  at  the  trial.  IRolfgy  B. — 
It  was  surely  a  question  of  fact  for  the  jury  to  say  upon 
what  terms  the  defendant  signed  the  bond.  Prim&  facie  the 
defendant  is  liable  to  the  plaintiff  for  contribution,  as  they 
are  co-sureties  for  the  loan  made  to  Dodd.]  It  would  be 
unjust  that  the  plaintiff  should  have  her  remedy  on  the 
promissory  note  against  Dodd,  and  also  in  this  action  against 
the  defendant. 

Pollock,  C.  B. — There  ought  to  be  no  rule.  It  appears 
to  me  that  the  direction  of  the  learned  Judge  at  the  trial 
was  quite  correct.  The  circumstances  of  this  case  are 
shortly  these : — A  promissory  note  for  £200  had  been  given 
by  Dodd,  and  a  sum  was  offered  to  be  advanced  to  him 

(a)  2  Bos.  &  P.  268.  (b)  Vol.  1,  p.  71.  (c)  2  Esp.  478. 
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1848.  upon  the  plaintiff  and  defendant  entering  into  a  bond  as  co- 
sureties. The  plaintiff^  before  executing  that  instrument, 
insisted  upon  having  a  note  for  £250  given  to  her.  The 
simple  question  is,  whether  the  note  for  £250  was  given  hj 
Dodd  to  the  plaintiff  as  a  mere  collateral  security  for  the 
payment  of  the  money  on  the  bond,  or  whether  there  was 
such  an  arrangement  as  to  extinguish  the  defendant's  lia- 
bility as  co-surety.  That  was  a  question  of  fact  for  the 
jury,  and  was,  I  think,  properly  left  to  them. 

Parke,  B. — I  am  of  the  same  opinion.  The  only  ques- 
tion is,  quo  animo  the  promissory  note  was  given.  If  it 
could  be  supposed  that  there  was  an  arrangement  between 
the  several  parties,  by  which  it  was  agreed  that  the  note 
should  be  given  to  extinguish  the  defendant's  liability  as  co- 
surety, so  that  the  plaintiff  was  only  to  look  to  Dodd  and 
not  to  the  defendant  at  all,  the  learned  counsel  for  the  de- 
fendant should  have  had  that  question  left  to  the  jury.  But 
it  seems  to  me  that  the  real  motive  in  taking  the  note  was 
that  Dodd  should  repay  the  plaintiff,  or,  in  other  words,  it 
was  taken  as  a  collateral  security  for  repayment,  if  she 
should  be  called  upon  to  pay  the  amount  of  the  bond;  and 
I  do  not  think  that  the  question  with  respect  to  the  defend- 
ant is  in  the  least  degree  affected  by  that  transaction. 

KoLFE,  R,  and  Platt,  B.,  concurred. 

Rule  refused. 
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1848. 
Williams  v,  Pigott,  Bart,  April  10. 

Assumpsit  for  work,  labour,  and  materials,  money  in  an  action 
lent,  money  paid,  and  on  an  account  stated.     Pleas,  non  ^^commiu' 
aasompsit  and  payment     The  plaintiff  joined  issue  upon  *«?-»«»  o^» 
the  first  plea,  and  traversed  the  latter,  and  upon  that  repli-  pany,  it  is  a 
cation  issue  was  joined.     At  the  trial  of  the  cause,  before  for  the  jury, 
Pattesan,  J.,  at  the  last  Summer  Assizes  for  the  county  of  a  ^*^^\^ 
Gloucester,  it  appeared  that  the  plaintiff  was  the  solicitor  committee  of 
of  "  The  Wolverhampton,  Bridgnorth,  and  Ludlow  Rail-  with  power  to 
way  Company,"  and  that  the  present  action  was  brought  Sit^na^n- 
to  recover  the  amount  of  his  bilL     The  defendant  was  a  ff*ct  entered 

into  by  them. 

member  of  the  provisional  committee.  On  the  6th  of 
November,  1845,  the  plaintiff  and  defendant  attended  a 
meeting,  when  the  former  was  appointed  solicitor  to  the 
company.  The  prospectus  of  the  company  was  then 
drawn  up,  in  which  the  names  of  both  parties  respect- 
ively i^peared.  The  prospectus  contained  the  following 
clause :  ''  Until  an  act  of  Parliament  shall  be  obtained, 
Ihe  affairs  of  the  company  shall  be  under  the  direction 
and  control  of  the  committee  of  management,  who  are 
hereby  empowered  to  enter  into  such  arrangements  as 
shall  best  serve  the  interests  of  this  company  and  the 
public,  with  existing  or  projected  companies,  and  also 
to  nominate  the  first  directors  of  the  company."  At  that 
meeting  the  managing  committee  were  appointed  by  the 
provisional  committee :  but  the  defendant  was  not,  in  the 
first  instance,  one  of  the  managing  committee ;  but  afler 
he  had  left  the  meeting,  his  name  was  substituted  for  that 
of  another  person  as  one  of  that  committee.  Evidence  was 
adduced  for  the  purpose  of  shewing  that  he  knew  of  and 
recognised  his  appointment ;  that  several  circulars,  issued  to 
the  members  of  the  managing  committee,  had  been  sent  to 
him,  which  had  not  been  returned ;  that  his  name  had  been 
advertised  in  the  local  papers,  which  he  was  in  the  habit  of 
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]848,        taking  in ;  and  that  on  one  occasion  he  agreed  to  attend  a 
^   -     "      meetingof  the  managing  committee,  which  engagement,  how- 
V.  ever,  he  did  not  fulfil.     There  was  no  evidence  of  his  ever 

having  repudiated  his  appointment  as  a  member  of  the 
managing  committee.  In  January  1846,  in  answer  to  an 
application  made  to  the  defendant,  as  one  of  the  provisional 
committee,  to  take  up  the  shares  allotted  to  him,  in  order 
to  raise  a  fund  to  defray  the  expenses  of  the  company,  he 
wrote,  that,  ^*  after  the  best  consideration  which  he  had  been 
able  to  give  the  subject,  he  thought  it  desirable  to  decline 
the  shares  which  it  was  proposed  to  allot  him,  as  one  of  the 
members  of  the  provisional  conunittee."  The  schaofte  failed 
from  want  of  sufficient  funds  to  carry  it  on,  but  the  project 
was  altogether  a  bon&  fide  one.  The  learned  Judge  told  the 
jury,  that  the  mere  drcumstance  of  the  defendant  being  a 
member  of  the  provisional  committee  did  not  make  him 
liable ;  that  it  was  equally  clear,  that  hb  merely  anst- 
ing  at  the  a{q)ointment  of  the  managing  committee  did 
not  render  him  liable  for  their  acts ;  and  that  the  qnesticHi 
for  their  consideraticm  was,  did  the  proviaonal  committee 
appoint  the  managing  committee  their  agents^  with  power 
to  pledge  their  credit,  and  haid  the  defendant  accepted  the 
office  of  managing  committee-man?  The  jury  foond  a 
verdict  for  the  defendant. 

HTkaiitley  now  moved  for  a  new  triaL  on  the  groond  cf 
nttsdirection. — ^The  defendant  was  one  of  those  who  ap- 
pointed the  managing  committee  to  act  as  their  ^ents^  tar 
the  porpo$e  of  managing  the  aM&irs  of  the  compaBVy  and  to 
pledge  their  credit  for  all  necessaunr  e3qieiHe&  Li  a  ewe  ot 
9fmMl  V.  UuardiMff  \,m\  9fUde.  C.  J.«  b  said  to  have  Arected 
^  jurr^  ^  that  a  sharekoUer  who  w:a$  present  at  a 
at  which  the  coDunxttee  of  manjgieniient  w^i^  appoinced, 
petaoaailv  fiahle  ftr  all  the  orders  jabeequefitir  gnrea  by 
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sach  committee."     \_Parke,  B. — That  would  depend  upon         1848. 
the   question  raised  in   Wyld  v.  Hopkins  and  Reynell  v.      wJ^liams 
Lewis  (a)  as  to  what  is  the  effect  of  the  appointment  of  the  v- 

acting  committee.     '^  Is  the  meaning  that  the  acting  com- 
mittee is  to  take  the  whole  management,  to  the  exclusion  of 
the  provisional  committee,  their  provisional  character  hav- 
ing ceased,  in  which  case  the  provisional  committee  would 
not  be  liable  ?  or  does  it  mean  that  the  provisional  commit- 
tee-men have  appointed  the  acting  committee,  or  the  majo- 
rity of  it,  on  their  behalf  and  as  their  agents,  in  which  case 
they  would  be  liable  for  the  contracts  of  the  acting  commit- 
tee, or  the  majority,  made  as  such  agents  ?  "   That  is  a  ques- 
tion of  fact  for  the  jury.]     The  prospectus  of  the  company 
directs  the  committee  of  management  to  carry  on  the  affairs 
of  the  company.    \Parhey  B. — In  the  case  of  Wood  v.  Hard" 
mff,  no  doubt,  it  was  left  to  the  jury  to  say  whether,  under 
all  the  circumstances  of  that  case,  the  defendant  had  given 
the  committee  authority  to  act  for  him  and  to  pledge  his 
credit.     The  prospectus  in  the  present  case  does  not  prove 
anything.     It  is  consistent  with  that  document,  that  the 
managing  committee  had  the  whole  management  of  the  af- 
fairs of  the  company  in  their  own  hands,  on  their  own  re- 
sponsibility, and  that  the  provisional  committee  had  nothing 
to  do  with  it  beyond  the  mere  fact  of  lending  their  names. 
It  does  not  follow  that  the  committee  of  management  were 
to  pledge  the  defendant's  credit,  because  they  were  to  ma- 
nage the  concern.]     In  Pitchford  v.  Davis  (i),  Parke^  B., 
says,  "  The  secretary  who  gave  the  order  to  the  tradesman 
is  the  party  primarily  liable ;  the  directors,  also,  who  gave 
the  orders  to  the  secretary,  may  be  liable.     A  third  person 
may  become  liable,  if  it  can  be  shewn  that  he  has  authorised 
the  act  of  the  directors  in  making  the  contract" — He  also 
referred  to  Bamett  v.  Lambert  (c). 


(a)  15  M.  &  W.  617.  {b)  5  M.  &  W.  2. 

(c)  16  M.  &  W.  489. 
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1848.  Pollock,  C.  B. — I  am  of  opinion  that  there  ought  to  be 

~    "   ~'      no  rule.     It  is  impossible  to  lay  it  down  as  a  matter  of  law 

V-  that  if  the  provisional  committee   appoint  the  managing 

committee,  they  give  the  managmg  committee  authority  to 

pledge  their  credit.     It  is  a  question  for  the  jury,  and  the 

question  here  was  properly  left  to  them. 

Parke,  B. — ^I  am  of  the  same  opinion.  The  whole  mat- 
ter is  a  question  for  the  jury.  My  Brother  Pattesan  left  it 
correctly  to  the  jury  to  say  whether  the  defendant  did  ac- 
cept the  appointment  of  managing  committee-man.  If  he 
did  not,  and  that  question  was  found  in  favour  of  the  de- 
fendant, he  would  not  be  liable  unless  there  was  something 
more.  The  case  was,  in  the  next  place,  put  upon  the 
ground  that,  as  a  member  of  the  provisional  committee,  lie 
appointed  the  managing  committee  to  act  as  his  agent& 
That  point,  which  is  for  the  jury,  was  correctly  put  to  them. 
I  cannot  help  observing,  that  unless  something  more  appears 
than  that  there  is  a  managing  committee  appointed  by  a 
provisional  committee,  the  provisional  committee  never 
dream  that,  by  such  appointment,  they  render  themselves 
liable  for  all  the  acts  of  the  managing  committee.  The 
questions  were  properly  left  to  the  jury,  and  therefore  there 
ought  to  be  no  rule. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  reftised. 
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1848. 


S3IITH  and  Another  v.  Tateham  and  Another. 


Mc^  5. 


JJEBT  by  the  plaintiffs  against  the  defendants,  as  execu-  The  judgment 
tors  of  one  W.  Greatwood,  for  work  and  labour  done  by  q^^^J^ccide. 
the  plaintiffs,  as  attomies  and  solicitors,  for  the  deceased,  ^n*  embraces 

.  ^  not  only  the 

and  on  an  account  stated.  assets  received 

Plea,   plend   administravit  praeter  £10,  and  that   that  toraftcTStt" 
amount  was  not  sufficient  to  satisfy  a  specialty  debt  of  one  JydK™«^tis 

•^         ^  "^  signed,  but  also 

6.  S.      Verification.  such  assets  as 

Replication,  *^  that  this  action  was  commenced  on  the  5th  ought  to  be  in 
ef  July,  1847,  and  that,  after  the  commencement  thereof,  ^e^^'i^. 
and  after  the  pleading  of  the  said  plea  by  the  defendants,  ^^s  o^  ^^  writ, 

;  ,  M,  ^  ,         or  the  plea,  and 

and  before  this  day,  diyers  goods,  chattels,  and  monies,  the  judgment, 
which  were  of  the  said  W.  G.  at  the  time  of  his  death,  of  ^^^m  of*ad- 
ffieat  value,  to  wit,  to  the  amount  of  the  causes  of  action  in  nimistration. 

^  \  ,  To  an  action 

the  declaration  mentioned,  and  over  and  above  the  value  and  of  assumpsit 
amount  of  the  said  cause  of  action  so  confessed  in  the  said  fendant  as  exel 
plea  to  be  due  to  the  said  G.  S.,  and  over  and  above  the  f^JiJ^jJacd 
value  and  amount  of  the  said  debt  of  &c.  in  the  said  plea  P^«°«  adminis- 

travit  prseter 

mentioned,  came  to  and  were  in  the  hands  of  the  defend-  j^io,  which 
ants,  as  executors  as  aforesaid,   to  be  administered,  and  denttosatis^a 
wherewith   the  defendants   could  and  ought  to  have  sa-  5^*^^^^^^'. 
tisfied  the  causes  of  action  in  the  declaration  mentioned,  plied,  that  after 

...  the  commence- 

Verification. — General  demurrer,  and  jomder.  ment  of  the 

The  defendants'  points  (amongst  others)  were,  that  the  *^^  ^d^' 
fiwrt  of  assets  having  come  to  the  hands  of  the  executors  after  certain  goods 

°  ^       ^  ^  of  the  deceased 

the  plea  and  before  the  replication,  cannot  form  the  subject-  had  oon^  into 
matter  of  a  good  replication  in  law  to  the  defendants'  plea  hands,  in  value 
of  plen^  administravit  praBter,  and  that  the  matters  set  out  ^f  £i(f*^°™ 
in  the  replication  are  not  in  accordance  with  the  plea,  and  with  the  de- 

.  fendants  ought 

afford  no  answer  to  it.  to  have  satisfied 

The  plaintiffs'  points  were,  that  the  replication  shews  action'mcn- 
fiicts  which  avoid  the  plea;  and  that  the  plaintiffs  cannot  ^oncdinthe 

*  *^  ^      ^  declaration: — 

may  judgment  of  assets  quando,  inasmuch  as  the  plaintiffs.  Held  bad,  on 

general  demur- 
rer, as  unnecessary  and  unprecedented ;  and  that  the  proper  course  was  to  take  the  ordinary 
judgment  of  assets  quando  acciderint. 
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1848.  in  order  to  recover  such  assets^  must  shew  that  they  came 
to  the  defendants'  hands  after  the  judgment,  whereas  the 
assets  were  here  received  by  the  defendants  after  plea  and 
before  replication ;  therefore  a  judgment  of  assets  quando 
would  not  avail  the  plaintiffs,  as  far  as  those  assets  are 
concerned. 

Needhaniy  in  support  of  the  demurrer. — This  replication 
is  bad,  as  it  is  unprecedented  and  unnecessary.  The  plain- 
tiffs should  have  taken  the  ordinary  judgment  of  assets 
quando  acciderint,  which  would  have  entitled  them  to  all 
the  assets  which  are  the  subject  of  the  present  replication, 
for  that  judgment  covers  all  assets  which  may  come  into  the 
executors'  hands  after  plea  pleaded.  The  usual  and  proper 
form  of  judgment  is  given  in  Chitty's  Forms,  p.  496,  Form  7. 
The  replication  is  also  bad,  as  it  does  not  confess  and  avoid 
the  plea,  which  itself  is  a  good  and  sufficient  answer  to  the 
declaration. 

The  whole  difficulty  seems  to  have  arisen  from  a  misap- 
prehension as  to  the  period  of  time  over  which  the  judg- 
ment of  assets  quando  extends.  The  present  form  of  repli- 
cation has  been  adopted  from  one  in  Wentworth's  Pre- 
cedents (fl) ;  but  Mr.  Barrowy  who  prepared  it,  expressed 
an  unfavourable  opinion  as  to  its  validity.  The  form  was 
perhaps  suggested  by  what  passed  in  the  case  of  Mara  v. 
Quin  (i),  upon  which  there  is  a  note  in  Wms.  Saunders  (c); 
but  the  suggestion  of  Mr.  Justice  Ashhurst  only  applies  to 
the  case  where  the  assets  accrue  after  writ  and  before  plea. 
{Rolfe,  B. — Could  a  defendant  plead,  by  way  of  rejoinder, 
plenfe  administravit  to  this  replication  ?  If  he  could,  the 
pleadings  might  be  indefinitely  prolonged.  Parke^  B. — 
If  the  defendants  had  not  rejoined,  what  would  be  the  judg- 
ment ?  Would  it  be  in  the  nature  of  a  judgment  of  nil 
dicit,  all  the  pleadings  with  the  exception  of  the  declaration 
being  struck  out?    In  such  case  the  defendants  would  have 

(a)  Vol.  3,  p.  224.         {h)  6  T.  R.  10.         (c)  1  Saund.  336  (a). 
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to  pay  costs  de  bonis  propriis.  Now^  in  the  ordinary  case  1848. 
of  judgment  of  assets  quando  acciderint>  the  costs  are  pay- 
able de  bonis  testatoris,  and  the  defendants  ought  not  to 
pay  costs  here.]  Many  difficulties  are  suggested  by  this 
unnecessary  and  unprecedented  form  of  pleading,  with 
which  the  defendants  do  not  know  how  to  deal.  [He  was 
then  stopped  by  the  Court] 

Montague  Smithy  in  support  of  the  replication. — The 
judgment  for  which  the  defendants  contend  is  new,  as  there 
is  no  authority  to  shew  that  a  judgment  of  assets  quando 
would  reach  all  those  assets  which  have  come  into  the  exe- 
cutors' hands  at  a  time  subsequent  to  the  plea,  but  anterior 
to  the  judgment  It  is  said,  in  a  note  in  Wms.  Saunders, 
229,  n.(2),  that  ^Mt  seems  necessary  to  state  that  the  assets 
came  to  the  executor's  hands  after  the  judgment ;  for  the 
scire  &cias  must  pursue  the  terms  of  the  judgment,  which, 
in  this  case,  are,  that  the  plaintiff  do  recover  his  debt  to  be 
levied  of  the  goods  of  the  testator  which  shall  thereafter 
come  to  the  hands  of  the  executor."  The  form  of  judgment 
suggested  there  presumes  a  form  of  pleading  similar  to  the 
present;  and  this  replication  admits  the  plea  to  be  good,  but 
states  that  since  the  period  when  the  plea  was  pleaded  ad- 
ditional assets  have  come  into  the  defendant's  hands;  so  that 
the  Court  is  entitled  upon  this  replication  to  give  a  judg- 
ment in  accordance  with  the  facts,  which,  according  to  the 
case  of  Mara  v.  Quin^  could  not  otherwise  be  done.  [He 
also  referred  to  Taylor  v.  Holman{a)^  and  Wms.  Executors, 
1554,  n.  (1).]  The  costs  in  such  case  would  be  payable  out 
of  the  assets,  for  the  replication  admits  the  sufficiency  of  the 
plea,  and  therefore  the  defendant  is  defended  with  reference 
to  those  matters  which  affect  him  personally,  but  he  is  un- 
defended as  to  the  debt  and  cause  of  action.  It  has  been 
urged  that  the  pleadings  might  be  indefinitely  extended, 

(a)  Bull.  N.  P.  169. 
VOL.  II.  P  EXCH. 
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1848.  but  such  might  be  the  case  in  pleas  puis  darrein  continu- 
ance. This  form  is  consistent  with  principle^  and  should 
therefore  be  allowed. 

Needlwrn^  in  reply. — A  judgment  of  assets  quando  is  in 
common  use5  and  cannot  be  said  to  have  the  inconvenience 
of  novelty.  The  only  question  is,  whether  it  is  applicable 
to  the  facts  of  the  present  case.  This  replication  is  relied 
upon  as  affording  the  Court  an  opportunity  of  giving  the 
same  judgment  in  effect  as  the  ordinary  one  of  assets 
quando.  This  form  of  pleading  is  therefore,  at  least,  un- 
necessary. 

Pollock,  C.  B. — We  are  all  of  opinion  that  there  must  be 
judgment  for  the  defendants.  In  this  case  there  is  a  plea 
of  plend  administravit  prseter,  and  to  that  plea  there  is  a 
replication,  that  since  plea  pleaded  certain  assets,  sufficient 
to  have  satisfied  the  plaintiffs'  debt,  have  come  into  the  exe- 
cutors' hands ;  and  we  are  all  of  opinion  that  this  replicar 
tion  is  bad.  The  whole  question  turns  upon  what  is  the 
true  effect  of  a  judgment  of  assets  quando  acciderint.  It 
appears  to  us,  that  that  judgment  not  only  reaches  such 
assets  as  shall  be  received  after  the  judgment  is  signed,  but 
all  those  as  shall  after  that  time  actually  exist  in  the  hands 
of  the  executor.  By  giving  this  effect  to  the  judgment,  we 
reconcile  all  the  conflicting  cases,  and  get  rid  of  the  diffi- 
culty. It  was  not  correctly  said  by  Mr.  Smithy  that  the 
assets  only  which  are  received  by  the  executor  after  the 
judgment  are  affected  by  it,  and  that  such  as  come  into  his 
hands  after  the  time  of  plea  pleaded  and  before  judgment, 
are  not.  In  point  of  fact  they  will  be,  unless  in  the  mean- 
time they  be  properly  disposed  of  by  the  executor.  I  think, 
therefore,  that  this  replication  is  bad. 

Parke,  B. — I  am  of  the  same  opinion.  I  think  that  this 
is  a  bad  replication ;  it  is  without  precedent,  with  the  ex- 
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oepiion  of  that  in  Wentworth ;  and  Mr.  Barrow  there  says,  1848. 
that  he  fears  it  is  unprecedented,  and  therefore,  perhaps, 
not  to  be  preferred.  It  seems  to  me  to  be  bad,  because  it 
does  not  shew  that  the  plantifis  had  any  right  to  sue  the 
defendants  when  the  writ  was  issued ;  and  if  we  were  to 
allow  this  replication,  it  might  be  productive  of  great  in- 
convenience. There  might  be  no  limit  to  the  pleadings  in 
these  actions,  if  a  defendant  were  to  rejoin  to  the  effect  of 
plend  administravit  or  plend  administravit  prseter,  and  to  that 
rejoinder  the  plaintiff  were  to  surrejoin,  that,  since  the  last 
pleading,  additional  assets  had  come  into  the  executor's 
hands,  and  so  on  ad  infinitum,  in  which  case  the  pleadings 
might  be  indefinitely  prolonged.  In  the  next  place,  there 
is  a  difiSculty  with  regard  to  costs,  in  case  the  defendants 
did  not  rejoin,  for  in  the  ordinary  course  the  want  of  a  re* 
joinder  constitutes  a  judgment  by  default ;  and  in  the  case 
of  judgment  by  default,  in  actions  against  executors,  the 
defendants  are  liable  to  costs  de  bonis  propriis.  Now,  exe- 
cutors ought  not  to  be  liable  for  costs  personally,  where 
they  have  a  good  answer  to  the  action  at  the  time  it  is 
brought ;  it  would  be  unjust,  therefore,  to  allow  an  ordinary 
judgment  by  default  in  such  a  case,  and  we  should  introduce 
a  new  practice  by  allowing  such  a  judgment  with  costs 
payable  de  bonis  testatoris.  So,  if  the  defendant  were  to 
traverse  the  averment  of  assets  having  come  to  his  hands 
since  the  plea,  and  the  issue  were  found  against  him,  he 
would  be  liable  to  the  costs  of  the  suit  de  bonis  propriis ; 
which  he  ought  not  to  be,  as  he  had  a  good  defence  when 
the  action  was  brought.  I  think,  therefore,  that  the  repli- 
cation is  clearly  bad.  And  there  appears  to  me  to  be  no  ne- 
cessity for  it  The  proper  course  is  to  take  judgment  of 
assets  quando,  which  seems  sufficient  to  embrace  not  only 
those  assets  which  were  actually  received  by  the  hands  of 
the  executor  afler  the  time  when  judgment  is  signed,  but 
also  those  which  came  between  the  issuing  of  the  writ,  or 
the  plea,  and  the  judgment,  and  which  are  or  ought  to  be 

p2 
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1848.  in  his  hands,  in  the  due  course  of  administration,  after  the 
judgment.  The  question  before  us  was  first  discussed  in 
Mara  v.  Qum,  where  Lord  Kenyan  said,  **  ttiat  the  ordi- 
nary method  of  entering  up  a  judgment  of  assets  quando 
acciderint  was  not  correct ;  for  as,  on  the  issue  of  plend  ad- 
ministravit,  no  evidence  could  be  given  of  assets  aft^r  the 
writ  sued  out,  if  the  judgment  were  only  to  affect  assets 
received  after  the  judgment,  there  was  an  interval  between 
the  commencement  of  the  action  and  the  judgment,  in 
which,  if  the  executor  received  any  assets,  they  could  not 
be  taken  at  all."  And  Mr.  Justice  Ashhurst  observed,  that 
as  the  plea  of  plend  administravit  was,  that  the  executor 
"  hath  not,  nor  had  at  the  time  of  suing  out  the  writ,  nor  at 
any  time  sincey  any  assets,"  &c.,  he  saw  no  objection  to  the 
plaintiff's  replying  to  the  latter  part  of  the  plea,  that  the 
executor  had  assets  since,  &c. ;  and  upon  that  suggestion  of 
Mr.  Justice  Askhurst,  the  form  of  replication  was  adopted, 
which  has  since  been  occasionally  used  (a).  I  must  own 
that  I  see  great  objections  to  the  form  of  replication  as 
suggested  by  Mr.  Justice  Ashhurst;  that  form,  as  it  does  not 
shew  any  right  of  action  in  the  plaintiff  against  the  executor, 
when  the  writ  was  sued  out,  is  open  to  some  of  the  same 
objections  as  the  present;  neither  do  I  think  that  the 
difficulties  suggested  by  Lord  Kenyon,  with  respect  to  the 
form  of  the  judgment  of  assets  quando,  are  of  weight.  That 
judgment,  as  it  seems  to  me,  may  be  construed  to  affect  all 
assets  which  may  be  or  ought  to  be,  according  to  the  due 
course  of  administration,  in  the  hands  of  the  executor  after 
the  judgment,  provided  they  are  received  (or  might  have 
been  by  due  care)  since  the  conmiencement  of  the  suit,  the 
question  as  to  the  state  of  the  assets  at  the  commencement  of 
the  suit  being  concluded  by  the  admission  of  the  truth  of 
the  plea,  by  taking  judgment  of  assets  quando  acciderint ; 
but  the  executor  would  not  be  liable,  if  assets  were  received 

(a)  See  the  form,  3  Chit.  PI.  44. 
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before  judgment,  and  they  had  been  properly  applied.  If  1848. 
they  had  been  misapplied^  I  take  it  that  he  would  be 
responsible,  and  that  it  would  be  no  answer  to  a  scire  facias, 
issued  upon  the  judgment  of  assets  quando,  to  say  that  they 
had  not  been  actually  received  at  any  time  after  the  judg- 
ment, if  afVer  the  judgment  he  ought  to  have  had  them  in  his 
handsy  or  ought  to  have  received  them.  I  think,  therefore, 
that  there  is  no  good  reason  for  the  adoption  of  this  new- 
fimgled  form  of  replication,  which  is  certainly  bad. 

RoLFEy  B. — I  am  of  the  same  opinion.  It  is  satisfactory 
to  find  that  the  principles  of  the  common  law  are  sufficient 
to  meet  the  exigencies  of  almost  every  case,  and  that  they 
are  not  deficient  in  the  present  case.  I  concur  in  what  has 
been  said  by  my  brother  Parke,  with  reference  to  the  obser- 
vations of  Lord  Kenyon  and  Mr.  Justice  Ashhurst,  in  Mara 
V.  Quin,  The  case  of  Taylor  v.  Holman  was  relied  upon  by 
the  learned  counsel  for  the  plaintiflT,  for  the  purpose  of  shew- 
ing that,  in  an  action  of  debt  or  of  sdre  facias,  upon  the 
judgment  of  assets  quando,  those  assets  alone  are  affected  by  it 
which  have  come  into  the  executor's  hands  at  a  time  posterior 
to  the  judgment.  In  the  case  of  Noel  y.Nebon(a)y  the  learned 
annotator  has  made  the  following  observations,  to  which  Mr. 
Smith  refers : — **  It  seems  necessary  to  state  that  the  assets 
came  to  the  executor's  hands  after  the  judgment;  for  the  scire 
facias  must  pursue  the  terms  of  the  judgment,  which,  in  this 
case,  are  that  the  plaintiff  do  recover  his  debt  to  be  levied 
of  the  goods  of  the  testator  which  shall  thereafter  come  to 
the  hands  of  the  executor.  Therefore,  where  a  scire  facias 
on  such  a  judgment  as  this,  of  assets  quando  acciderint, 
stated  that  divers  goods,  &c.  of  the  testator,  sufficient  to 
pay  &c.,  had  come  and  were  in  the  hands  of  the  defendant 
to  be  administered,  &c.,  without  stating  that  those  goods 
had  come  to  the  defendant's  hands  since  the  judgment,  and 

(a)  2  Saund.  229. 
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prayed  execution  against  the  defendant,  to  be  levied  upon 
these  goods  according  to  the  form  and  effect  of  the  said  re- 
covery, &c,  the  defendant  pleaded  that,  afier  the  phuntiff's 
judgtnmt,  no  goods,  &c.  of  the  testator  had  come  to  the  de- 
fendant's hands  to  be  administered,  &&,  to  which  the  pl^n- 
taff  replied,  that  divers  goods,  &c.  had  come  to  the  defend- 
ant's hands,  without  adding,  '  and  tince  the  judgment ;'  and, 
on  demurrer,  it  was  adjudged  that  the  scire  fa<uas  was  wrong, 
for  want  of  the  words  '  ajier  thejudgmmC  "  Now  the  whole 
difficulty  of  the  present  case  arises,  as  it  appears  to  me,  from 
the  fiict  of  the  meaning  of  the  latter  words  of  the  judg- 
ment of  assete  quando  acciderint  not  having  been  properly 
understood.  The  note  in  Saunders  proceeds  thus : — "  For 
where  an  executor  pleads  plend  administravit,  the  pliuntiff 
may  either  deny  or  admit  that  allegation.  If  he  admits  it, 
he  takes  judgment,  and  prays  that  his  debt  may  be  levied 
of  snch  assets  as  may  aftencards  come  to  the  hands  of  the 
executor  to  be  administered ;  the  praying  of  the  judj^ent 
is  an  admis^on  that  there  are  no  assets  in  the  executor's 
hands  at  that  time."  I  think  that  that  is  not  altogether 
correct.  It  is  immaterial  whether  the  assets  have  come, 
into  the  executor's  hands  at  a  period  antecedent  to  or  pos- 
terior to  the  judgment,  provided  they  have  come  nnce 
the  commencement  of  the  suit.    All  assets  in  the  exeonUw's 
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tifis  amende  they  should  take  the  ordinary  judgment  of        1848. 
assets  quando. 

Leave  to  amende  by  taking  judgment  of  assets  quando, 
and  on  payment  of  costs.     Otherwise 

Judgment  for  the  defendants. 


Nicholson  v.  Brooke  and  Others.  J^(^  10. 

xJEBT  for  wages  and  salary  due  to  the  plaintiff,  as  the  Where  aereral 

defendants  ftp- 
secretary  and  servant  of  the  defendants.     Plea,  by  all  the  pear  by  several 

defendants,  except  as  to  £23,  never  indebted;   and  as  to  mi^forSe* 
that  sum,  payment  thereof  into  court*     The  defendants  all  discretion  of 

'  ^  '^  the  presiding 

appeared  by  the  same  attorney.  judge  whether 

At  the  trial,  before  Parke,  B.,  at  the  London  Sittings  in  more  than  one 
the  present  term,  it  appeared  that  the  plaintiff  acted  as  the  ^^^semble 
secretary  to  the  company  of  which  the  defendants  were  all  *?>■*»  "^^1^  ^^ 

-  .  1  11     1       J      -  defence  alone  is 

members,  and  the  only  question  was,  whether  all  the  de-  relied  on,  the 
fendants  were  parties  to  the  contract.     After  the  counsel  t^gt  one  coun- 
for  one  of  the  defendants  had  addressed  the  jury.  Lush  ap-  I!^i^'*l.^j^*'*' 
plied  to  be  also  heard  for  the  other  defendant  Brooke,  but 
was  refused  by  the  learned  judge.     The  plaintiff  obtained 
a  verdict 

Lush  now  moved  for  a  new  trial. — The  learned  judge 
ought  to  have  allowed  counsel  to  address  the  jury  for  the  de- 
fendant Brooke.  If  there  had  been  separate  pleas  put  upon 
the  record,  he  would  have  been  entitled  to  that  right;  and 
the  fact  that  there  is  only  one  plea  which  is  adopted  in 
practice,  can  make  no  difference  in  that  respect.  [He  re- 
ferred to  King  v.  Williamson  (a),  Massey  v.  Goyder  (i), 
Ridgway  v.  Philip  (c).]      \PaTke,  B. — There  was  only  one 

(a)  3  Stark.  162.        (h)  4  C.  &  P.  162.        (c)  1  C,  M.  &  R.  415. 
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1848.        defence  sabetantially  set  up  in  the  present  case,  for  if  the 

J^    "  plaintiff  had  fidled  to  shew  that  one  defendant  was  a  party 

Nicholson     '  '^  ^ 

V.  to  the  contract,  he  would  have  failed  as  to  all ;  and  for  that 

reason  I  refused  the  application.  Pollock,  C.  B. — ^In  CTiip- 
pendale  y.  Masson  (a),  Lord  Chief  Justice  Gibbs  said — 
^^  The  interest  of  the  defendants  being  the  same,  I  can  only 
hear  one  counsel  This  is  a  rule  I  received  from  a  judge 
of  whom  no  one  can  speak  without  respect,  and  almost  re- 
yerence ;  I  mean  my  very  learned  and  excellent  predeces- 
sor. Chief  Justice  Mansfield.  By  this  rule  I  will  abide." 
Bolfey  B. — The  cases  shew  that  it  is  a  mere  matter  for 
the  discretion  of  the  judge  at  the  trial] 

Pollock,  C.  B. — There  will  be  no  rule.  It  is  a  matter 
purely  for  the  discretion  of  the  judge  at  Nisi  Prius,  whether 
he  will  allow  one  or  more  counsel  to  address  the  jury  on  the 
part  of  the  defendants.  If  there  are  a  number  of  defendants 
whose  interests  are  precisely  the  same,  and  only  one  point 
of  defence  is  raised,  he  exercises  a  proper  discretion  by 
allowing  only  one  counsel  to  address  the  jury. 

Parke,  B.,  Bolfe,  B.,  and  Platt  B.,  concurred. 

Rule  refused, 
(a)  4  Camp.  174. 
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1848. 

Oswald  v.  Thompson.  May  12. 

Interpleader  issue,  to  try  the  nght  to  certain  A  deed  for  the 
goods  seized  by  the  Sheriff  of  Middlesex,  under  a  writ  of  trader's  pro- 
execution  upon   a  judgement  recovered  by  the  defendant,  P®!*^ "  ^^\  _^ 

r  J      &  J  '  void  as  against 

in  an  action  of  Thompson  v.  Pace.  future  credi- 

At  the  trial,  before  Aldersouy  B.,  at  the  sittings  for  Mid-  the  execution  of 
dlesex  in  the  present  term,  it  appeared  that  on  the  16th  of  J^^^J^J^^. 
January,  1846,  Pace  executed  a  deed  of  assi&niment  to  the  der  the3rd  sec- 

.  .  .  .  .  .         tionofthesUt. 

plaintiff  of  all  his  furniture.  Including  the  goods  In  question^  6  Geo.  4,  c.  16. 
and  that  afterwards,  on  the  21st  of  April,  a  fiat  In  bank- 
ruptcy Issued  against  Pace,  the  deed  of  assignment  consti- 
tuting the  act  of  bankruptcy  to  support  that  fiat.  The  debt 
of  Pace  to  the  defendant  was  not  contracted  until  the  suc- 
ceeding year.  The  learned  judge  was  of  opinion  that  the 
deed  was  not  void  as  against  the  defendant,  who  was  not  a 
creditor  at  the  time  of  its  execution,  although  Its  execution 
might  amount  to  an  act  of  bankruptcy,  under  the  3rd  sec- 
tion of  the  Stat.  6  Geo.  4,  c  16 ;  and,  subject  to  that  direc- 
tion, he  left  it  to  the  jury  to  say  whether  the  goods  which 
were  the  subject  of  the  assignment  were  the  property  of 
the  plaintiff.  The  jury  found  that  they  were,  and  the 
plaintiff  had  a  verdict. 

James  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — The  execution  of  the  deed  was  an  act  of 
bankruptcy,  and  no  property  In  these  goods  passed  to  the 
plaintiff.  This  deed  was  void.  The  question  does  not  de- 
pend upon  the  stat.  13  Ellz.  c.  5.  The  words  of  the  3rd 
section  of  the  6  Geo.  4,  c.  16,  are — "  That  If  any  such  trader 
shall  make  or  cause  to  be  made,  either  within  this  realm  or 
elsewhere,  any  fraudulent  grant  or  conveyance  of  any  of  his 
lands,  tenements,  goods,  or  chattels,  or  make  or  cause  to  be 
made  any  fraudulent  gift,  delivery,  or  transfer  of  any  of  his 
goods  or  chattels,  every  such  trader  doing,  suffering,  pro« 
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1848.         curing,  executing,  permitting,  making,  or  causing  to  be 

Oswald       "^^^6,  any  of  the  acts,  deeds,  or  matters  aforesaid,  with  in- 

^     ^'  tent  to  defeat  or  delay  his  creditors,  shall  be  deemed  to  have 

Thompson. 

thereby  committed  an  act  of  bankruptcy."  Now,  the  exe- 
cution of  this  deed  being  an  act  of  bankruptcy,  the  deed 
itself  cannot  be  made  available  against  any  party,  whether 
he  be  a  creditor  at  the  time  of  its  execution,  or  after  that 
period.  [Platty  B. — It  is  not  void  as  against  Thompson^ 
who  was  a  creditor  long  after  the  deed  was  executed. 
Bolfdy  B. — There  is  nothing  in  the  act  which  makes  the 
deed  void  as  against  future  creditors.  The  3rd  section 
merely  makes  the  execution  of  the  deed  under  the  circum- 
stances there  stated  an  act  of  bankruptcy.] 

Per  Curiam  (a). — There  will  be  no  rule.  The  execution 
of  the  deed  by  which  the  goods  were  assigned  to  the  plidn- 
tiff  was  long  before  the  defendant  had  become  a  creditor  of 
Face;  as  against  him,  therefore,  it  is  not  void,  and  the  jury 
were  rightly  directed. 

Kule  refused. 


(a)  Pollock^  C.  B.,  Parke,  B.,  Rolfe,  B.,  PlaUy  B. 


2l£a^  10.  Kegina  v.  Benton. 

A  party  in  cos-  JuUSH  had  obtained  a  rule,  calling  upon  the  Attorney- 
wri?of  exumt  General,  or  the  Commissioners  of  Excise,  and  the  Sheriff  of 
at  the  suit  of     the  oounty  of  Surrey,  to  shew  cause  why  the  writ  of  extent 

the  Crown,  was  .  , 

allowed  volan-  issued  against  the  defendant  should  not  be  quashed,  and  the 

but  was  re.  defendant  discharged  out  of  the  custody  of  the  sheriff.     It 

stoiSlnto^e  app^are^  S^™  ^^^  affidavits,  that  the  defendant  was  taken 

same  costodj,  in  custody  upon  the  Slst  of  January,  under  a  writ  of  extent 

and  under  the  ^      '^  •' 

aanfe  writ : — 

Heldt  that  he  was  rightly  in  costodj,  and  was  not  entitled  to  hia  discharge. 
Writi  of  extent  are  retomable  in  Mco/ion,  under  the  stat.  5  &  6  Vict.  c.  86,  s.  8. 
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issued  at  the  suit  of  the  Crown^  for  certain  penalties  incurred  1848. 
hj  him  for  having  violated  the  Excise  Laws.  The  writ  was 
made  returnable  in  vacation.  The  defendant  had  been  re- 
moved from  prison  on  the  12th  of  February,  by  an  order  of 
the  Commissioners  of  Excise,  for  the  purpose  of  giving  evi- 
dence upon  matters  with  respect  to  the  writ  of  extent  He 
was  aA;erwards  taken  back  to  the  same  custody.  The  above 
rule  was  obtained  upon  two  grounds :  the  first  was,  that  the 
writ  was  void,  aa  the  return-day  was  in  vacation ;  and  se- 
condly, that  the  fact  of  the  defendant  having  been  remov- 
ed from  gaol  without  a  habeas  corpus  ad  testificandum 
operated  as  an  escape,  and  that  he  was  entitled  to  his 
discharge. 

The  Attorney-General  now  shewed  cause. — The  first  point 
upon  which  this  rule  was  obtained  is  settled  by  the  8th 
section  of  stat  5  &  6  Yict.  c.  86,  which  authorises  the  re- 
turn of  writs  of  extent  to  be  made  in  vacation.  As  to  the 
main  point  in  the  case  (which  is  an  important  one),  it  may 
be  admitted  that,  as  between  subject  and  subject,  if  a  party 
is  brought  up  out  of  gaol  without  a  habeas  corpus,  it  is  a 
voluntary  escape,  and  he  cannot  be  retaken.  But  this  rule 
only  applies  as  between  subject  and  subject,  and  not  as  be- 
tween a  subject  and  the  Crown.  \Pollocky  C.  B. — The 
Crown  is  not  afiected  by  the  laches  of  its  officers.]  It  was 
so  said  in  Sheffield  v.  Ratcliffe  (a).  The  same  rule  is  laid 
down  in  The  Attorney- General  v.  Chitty{b\  which  was 
approved  of  in  the  more  recent  case  of  The  Attorney- Gc' 
neraly.  Walmsley  {c).  The  case  of  The  Attorney- General 
V.  Ansted  {d)  is  founded  upon  the  same  principle,  which, 
in  truth,  disposes  of  the  present  question.  But  an 
anonymous  case  in  Savile  (e),  which  is  translated  in  West 
on  Extents  (/),  is  precisely  in  point.     There,  *^  It  was  said 

{a)  Hob.  347.  (d)  12  M.  &  W.  620. 

\b)  Parker,  48.  \e)  Page  29. 

(c)  12  M.  &  W.  179.  (/)  Page  87. 
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1848.  by  Fanshawe,  the  Queen's  remembrancer,  that  if  one  be  in 
execution  at  the  suit  of  the  Queen,  in  the  Fleet,  the  ward- 
en of  the  Fleet  may  suffer  him  to  go  to  his  counsel  with  his 
keeper ;  but  it  is  otherwise  if  he  be  in  execution  at  the  suit 
of  a  common  person.  And  the  reason  is  this,  that  if  he  that 
is  in  execution  for  the  Queen  happen  to  escape,  the  warden 
for  the  Queen  may  retake  him ;  but  it  is  otherwise  in  the 
case  of  a  conmion  person :  quod  tota  curia  concessit."  There 
was,  therefore,  no  doubt  at  all  expressed  upon  that  part  of 
the  case.  ^^  And  in  Michaelmas  Term,  (24  Eliz.),  Edward 
Fisher  was  in  execution  at  the  suit  of  Serjeant  Puckering, 
and  afterwards  procured  himself  to  be  in  execution  at  the 
suit  of  the  Queen,  and  came  into  court  by  Serjeant  Fenner, 
and  prayed  that  he  might  have  leave  to  go  to  his  counsel, 
when  good  sureties  found  to  the  Court  Shute. — The  party 
has  interest  in  his  body  as  well  as  the  Queen.  Manwood, 
— But  if  the  Queen  had  first  execution,  then  it  was  doubted 
when  he  was  in  the  Common  Pleas,  in  the  case  of  Draycot. 
Shute  and  Chick. — It  is  all  one  in  our  opinion  ;  and  of  the 
same  opinion  was  Gawdy,  Justice."  It  is  also  stated  in  the 
same  work  (a),  that  "  the  distinction  taken  in  Godbold,  p. 
298,  is,  that  where  the  party  is  first  taken  for  the  Crown, 
there  the  subject  cannot  have  an  interest  in  his  person 
simul  et  semel  with  the  King;  but  where  the  party  is 
first  taken  by  the  subject,  there  the  subject  may  have  an 
interest  in  his  debtor's  person  simul  et  semel  with  the 
Crown.  But  it  may  be  that  there  are  many  cases  which 
this  distinction  will  not  reconcile."  There  the  Queen's  re- 
membrancer was  an  officer  certifying  the  practice  of  the 
Court,  that  a  party  in  custody  at  the  suit  of  the  Crown 
might  go  out  with  the  keeper,  as  in  the  present  case.  In 
Dyer  {b)  it  is  said,  "  And  by  the  leave  of  the  Court  he  shall 
be  suffered  with  a  keeper  to  go  to  his  counsel,  with  instruc- 
tions to  prosecute  the  attaint" 

(a)  Page  88.  {h)  Vol.  3,  p.  365  a. 
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yyatson  and  J.  Wilder  who  also  appeared  to  shew  cause         1848. 
on  the  part  of  the  Crown,  were  stopped  by  the  Court. 

Lush  and  J.  W.  Rogers^  in  support  of  the  rule. — The  first 
point  upon  which  this  rule  was  obtained  is  admitted  not  to 
be  sustainable.  As  to  the  second  point,  it  is  submitted  that 
the  case  stands  upon  a  different  footing  from  that  upon 
which  it  has  been  put  by  the  Attorney"  General.  This  is  not 
the  case  of  a  voluntary  escape,  in  the  sense  in  which  that 
term  is  ordinarily  used.  The  Crown  cannot  take  its  debtor 
out  of  prison  without  a  writ  of  habeas  corpus,  or  the  leave 
of  a  Court  of  law.  Here  the  debtor  was  dealt  with  under 
the  authority  of  the  Crown.  [PoUock^  C.  B. — If  the  Crown 
has  the  right  so  to  deal  with  its  debtor,  then  cadit  qusestio; 
if  the  act  be  wrong,  then  the  Crown  is  not  bound  by  the 
act  of  its  ofiicer.]  This  is  the  act  of  the  Crown  itself.  A 
person  who  is  wrongfully  taken  out  of  custody  cannot  be 
taken  again  into  custody  under  the  same  authority  by  which 
he  had  been  previously  detained.  There  is  a  case  in  Dyer(a), 
where  it  is  said,  that  ^'  the  command  of  the  treasurer  and 
chancellor  are  not  sufficient  warrant  to  license  one  con- 
demned in  execution  to  go  with  a  keeper,  or  otherwise,  at 
large,  for  the  Queen  herself  could  not  do  that,  as  was  holden 
by  the  opinion  of  all  the  justices  of  both  benches  in  the  time 
of  Queen  Mary."  [Parkey  B. — There  the  debtor  was  in 
custody  at  the  suit  of  a  subject  as  well  as  of  the  Crown, 
but  that  is  not  the  case  here.]  The  law  has  always  regarded 
with  great  jealousy  the  rights  of  the  Crown  as  affecting  the 
liberty  of  the  subject  In  ThurlancTs  case(b)9  it  was  held 
that  the  Crown  cannot  authorise  a  person,  in  execution  at 
the  suit  of  a  subject,  to  be  taken  up  for  any  purpose  of  its 
own.  The  case  in  Savile  may  be  distinguished  from  the 
present,  as  there  it  was  a  matter  ex  gratis  to  the  subject 

(a)  Vol.  3,  p.  297  a.  (b)  2  Dyer,  162  b. 
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1848.        himself,  but  here  it  is  adverse  to  him.     The  general  rule  is, 
Rboina       ^^^  where  there  has  been  a  voluntary  escape,  the  party 
V.  cannot  be  retaken  under  the  same  writ. 

MMTOK. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought 
to  be  discharged.      There  are  several  points  that  might 
have  arisen  in  this  case,  and  which  might  have  called  for  a 
more  deliberate  and  serious  judgment ;  for  in  some  respects 
the  cases  may  be  questioned,  and  the  authorities  are  to  a 
certain  extent  conflicting.     If  the  defendant  had  been  in 
custody  at  the  suit  of  the  subject  as  well  as  of  the  Crown, 
there  might  exist  a  doubt  whether  the  priority  of  the  one 
or  the  other  would  create  a  difference  as  to  the  liability  of 
the  sheriff  or  the  liability  of  the  creditor.     The  question, 
however,  before  us  is  simply  this:  a  defendant  in  execution, 
and  in  custody  under  a  writ  of  extent,  is  removed  by  an 
order  of  the  Commissioners  of  Excise  (the  order  being  di- 
rected to  a  particular  sheriff)  for  the  purpose  of  giving  evi- 
dence  touching  the  matter  of  the  extent  itself.     He  is 
accordingly  taken,  and  returns  into  the  same  custody ;  and 
the  question  is,  whether  he  is  now  entitled,  as  against  the 
Crown,  to  his  discharge.     I  am  of  opinion  that  he  is  not. 
I  do  not  mean  to  throw  any  doubt  upon  the  Crown's  right 
to  remove  the  defendant;  but  that  is  a  question  which  is 
very  different  from  the  present.   Here  the  question  involves 
this  principle  only,  viz.  that  the  Crown  cannot  be  preju- 
diced by  the  misconduct  or  negligence  of  any  of  its  officers, 
whether  with  respect  to  the  rights  of  property  or  the  right 
to  the  custody  of  the  debtor  till  the  debt  is  paid.     The  case 
in  Savile  is  an  authority  for  the  principle  for  which  the  At" 
tomey-General  contends,  and  upon  that  part  of  the  case 
there  is  no  doubt  whatever.    As  to  the  other  question  there 
is  some  doubt,  and  the  authorities  are  conflicting  on  that 
point.     I  have  always  understood  it  to  be  a  maxim  of  the 
common  law,  that  the  Crown  cannot  ever  be  prejudiced  by 
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the  laches  of  any  of  its  officers.     That  being  so,  the  present         1848. 
case  is  clear,  without  reference  to  the  case  in  Savile,  or  to 
any  other  authority. 

Parke,  B. — I  entirely  concur  with  the  Lord  Chief 
Baron.  I  think  that  the  only  point  we  have  to  decide  is, 
whether,  if  after  an  escape  (which  we  may  assume  to  be  vo- 
luntary) the  defendant  is  again  in  the  custody  of  the  sheriff, 
he  is  lawfully  in  custody  under  the  former  extent.  I 
think  that  is  the  only  point  we  have  to  decide.  I  do  not 
mean  to  decide  that  the  authority  of  the  Crown  would 
not  be  a  justification  for  taking  the  debtor  out  of  the 
sheriff's  custody  during  that  time;  but  I  assume,  for  the  pur- 
pose of  the  argument,  that  there  has  been  a  voluntary  escape 
permitted  by  the  sheriff,  and  that  he  has  the  debtor  in  cus- 
tody SLgain  under  the  former  writ  of  extent  Now,  there 
is  a  clear  distinction,  according  to  the  authority  in  Savile, 
between  the  case  of  the  subject  and  that  of  the  Crown.  In 
the  former  case,  there  is  no  doubt  that  the  sheriff  could  not 
retake  the  defendant,  because  it  was  his  own  voluntary 
escape,  and  the  subject  could  not  take  the  defendant  again, 
because  he  is  bound  by  the  act  of  the  officer.  But  in  the 
case  of  the  Crown,  as  it  is  not  bound  by  the  act  of  the  offi- 
cer, the  escape  is  nothing.  It  is  an  act  of  wrong  on  the  part 
of  the  sheriff  who  permits  the  escape,  but  the  execution  is 
not  satisfied.  I  should  have  come  to  the  same  conclusion 
to  which  I  have  arrived  in  the  present  case  upon  principle, 
and  without  the  authority  of  the  case  in  Savile,  which  is  di- 
rectly in  point.  There  the  distinction  is  to  be  observed 
between  the  process  of  the  Crown  and  the  process  of  the 
subject;  in  the  former  case,  the  debt  is  satisfied  by  the 
sheriff's  voluntarily  permitting  the  defendant's  escape,  but 
that  is  not  so  in  the  case  of  the  Crown.  As  to  the  dis- 
puted points  in  the  case,  upon  which  it  is  not  necessary  for 
us  now  to  give  any  opinion,  the  principal  one  is,  whether, 
in  the  case  of  a  subject  as  well  as  the  Crown  having  the 
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1848.^  debtor  in  execution,  the  act  of  the  sheriff  in  taking  the 
debtor's  person  out  of  custody  quoad  the  subject  is  an  escape 
or  not.  Primft  &cie,  it  would  appear  that,  if  a  voluntary 
escape  be  shewn,  it  is  an  injury  to  the  subject,  and  then  he 
has  his  remedy.  Then  if  the  principle  be  correct  that  is 
stated  in  one  of  the  cases  in  Dyer,  where  the  executions, 
as  between  the  Crown  and  the  subject,  conflict,  it  is  held 
that  the  debtor  is  really  not  in  execution  at  the  suit  of  the 
subject  until  the  execution  of  the  Cro¥m  is  satisfied.  If 
that  is  the  correct  view,  and  which,  according  to  Lord  Chief 
Justice  HuUandy  is  so,  that  disposes  of  the  question.  Then, 
if  he  is  in  custody  at  the  suit  of  both,  the  Crown  and  the 
subject,  the  act  of  the  officer  of  the  Crown  cannot  prejudice 
the  subject: — ^but  that  is  a  question  upon  which  we  are  not  at 
present  called  to  give  any  decision.  For  the  reasons  which 
I  have  before  given,  I  think  that  the  defendant  is  rightly 
in  custody. 

BoLFE,  B. — 1  am  of  the  same  opinion.  The  question 
hero  lies  in  a  very  narrow  compass,  and  it  seems  to  me  to 
be  entirely  governed  by  that  part  of  the  case  in  Savile  which 
is  not  controverted  by  any  of  the  authorities.  "  It  was 
stated  by  Fanshawe,  the  Queen's  remembrancer,"  (which, 
I  agree,  means  it  was  stated  officially)^  ^'  that  if  one  be  in 
execution  at  the  suit  of  the  Queen,  in  the  Fleet,  the  warden 
of  the  Fleet  may  suffer  him  to  go  to  his  counsel  with  his 
keeper ;  but  it  is  otherwise  if  he  be  in  execution  at  the  suit 
of  a  conunon  person;  and  the  reason  is  this,  that  if  he  that 
is  in  execution  for  the  Queen  happens  to  escape,  the  warden 
for  the  Queen  may  retake  him ;  but  it  is  otherwise  in  the 
case  of  a  common  person."  That  evidently  applies  to  the 
case  of  a  voluntary  escape.  This  case  is  unqualified  by  any 
authority  with  respect  to  the  case  of  a  voluntary  escape 
wiUi  the  consent  of  the  keeper.  Upon  the  same  writ,  the 
keeper  may  retake  him;  but  there  is  introduced  into  the 
case  this  additional  fact,  that  the  voluntary  escape  was  by 
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the  consent  of  the  officer  of  the  Crown,  which  officer  can- 
not give  a  consent  that  shall  prejudice  the  rights  of  the 
Crown ;  and  the  case  stands  precisely  in  the  same  condi- 
tion as  if  he  had  not  given  any  consent ;  and  therefore 
the  party  may  be  retaken,  and,  being  retaken,  is  in  the 
lawful  custody  of  the  Crown.  If  it  were  necessary  to  enter 
upon  the  other  point  in  the  case,  I  must  own  I  see  very 
great  doubts  on  that  point 
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Regina 

V. 

Rknton. 


Platt,  B. — I  agree  that  this  rule  ought  to  be  discharged. 
I  think,  imder  the  present  circumstances,  the  case  in  Savile 
is  a  direct  authority. 

Rule  discharged. 


Parrington  v.  Moore  and  Another. 

IRESPASS  for  assaulting  and  imprisoning  the  plain- 
tiff. Plea,  not  guilty  "  by  statute."  At  the  trial,  before 
AldersoTiy  B.,  at  the  last  Summer  Assizes  for  Westmoreland, 
it  appeared  that  the  plaintiff  was  a  labourer  in  the  employ- 
ment of  the  North-Westem  Railway  Company,  and  that  the 
defendant  Moore  was  the  owner  of  some  land  through  which 
the  railway  was  intended  to  run  ;  that  the  plaintiff  entered 
the  defendant's  land  on  the  17th  of  September,  1847,  and 
commenced  digging  some  holes,  for  the  purpose  of  ascer- 
taining the  nature  of  the  soil.  The  Company  were  author- 
ised under  their  act  to  enter  certain  land  for  the  purposes 
for  which  the  plaintiff  entered,  upon  giving  the  requi- 
site notice,  but  in  the  present  instance  no  such  notice 
had  been  given  by  them  to  the  owner.  The  defendant 
Moore,  and  the  other  defendant,  his  gamekeeper,  appre- 
hended the  plaintiff  as  having  committed  an  offence  under 
the  Malicious  Trespass  Act,  and  took  him  before  a  magis- 
trate at  Kirkby  Lonsdale,  where  he  was  charged  with  the 
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A  party  who 
trespasses  upon 
land,  under  a 
fidr  and  reason, 
able  supposi- 
tion  that  he  has 
a  right  to  do 
the  act  com- 
plained of,  is 
not  liable  to  be 
apprehended, 
under  the  28th 
section  of  the 
Malicious  Tres- 
pass Act,  (7  &  8 
Geo.  4,  c.  30), 
by  the  owner  of 
the  property, 
although  the 
latter  have  rea- 
son to  suppose 
the  party  to  be 
within  the  act. 
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trafflUKy  aod  had  to  psj  4^j;.  bj  way  of  pemJtr,  and  2<.  lor 
coats.  The  phunuff  fairij  and  reaeoiiaUj  belieTed  hniwrif 
jiutiStd  in  tnterixkg  apcm  aod  digging  in  the  defendant 
MooreV  landL  It  was  oontendad  on  the  part  of  the  de- 
fiendantey  that  thej  were  justified,  under  the  28th  section  of 
the  ^falicioue  Trespaaa  Act,  in  appgebending  the  phintafl; 
as  thejr  had  acted  boni  fide.  The  learned  jiM%e  left  it  to 
the  jury  to  saj  whether  the  defendants  reasonaUy  and 
bon&  fide  belieTcd  they  were  justified  in  apprehending  the 
plainti£  The  jury  found  that  the  defendants  did  so  beSeye. 
His  Lordship  directed  a  verdict  to  be  entered  for  the  plain- 
tiff (or  7$.,  the  sum  he  had  paid,  reserring  leave  to  the  de- 
fendants to  more  to  enter  a  verdict  or  a  nonsuit. 


Athertan  now  moved  accordingly. — The  question  is,  whe- 
ther the  defendants  are  not  within  the  28th  section  of  the 
Malicious  Trespass  Act,  (7  &  8  Geo.  4,  c  30)  (a).     The 


(a)  The  following  sections  are 
maUrial.  Sect.  24  enacts,^ That 
if  any  person  shall  wilfully  or 
maliciously  commit  any  damage, 
injury,  or  spoil  to  or  upon  any 
real  or  personal  property  what- 
soever, either  of  a  public  or  pri- 
vate nature,  for  which  no  remedy 
or  punishment  is  hereinbefore 
provided, every  such  person,  being 
convicted  thereof  before  a  justice 
of  the  peace,  shall  forfeit  and  pay 
such  sum  as  shall  appear  to  the 
Justice  to  be  a  reasonable  com- 
pensation for  the  damage,  injury, 
or  spoil  so  committed,  not  ex- 
ceeding the  sum  of  £5.  .  .  .  Pro- 
vided, that  nothing  herein  con- 
tained shall  extend  to  any  case 
where  the  party  trespassing  acted 
under  a  fair  and  reasonable  sup- 
position that  he  had  a  right  to  do 
the  act  complained  of,  nor  to  any 


trespass,  not  being  wilful  and 
malicious,  committed  in  hunt- 
ing, fishing,  or  in  pursuit  of 
game ;  but  every  such  treqMiaB 
shall  be  punishable  in  the  same 
manner  as  before  the  passing  of 
this  act." 

Sect.  28  enacts,  '*  for  the  more 
effectual  apprehension  of  all  of- 
fenders against  this  act,  that  any 
person  found  committing  any 
offence  against  this  act,  whether 
the  same  be  punishable  upon  in- 
dictment or  upon  summary  con- 
viction, may  be  immediately  ap- 
prehended, without  a  warrant,  by 
any  peace-officer,  or  the  owner 
of  the  property  injured,  or  hia 
servant,  or  any  person  authorised 
by  him,  and  forthwith  taken  be- 
fore some  neighbouring  justice  of 
the  peace,  to  be  dealt  with  ac- 
cording to  law." 
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defendant  Moore^  at  the  time  he  caused  the  plaintiff  to  be         1848. 
apprehended^  bond  fide  believed  him  to  be  within  the  act,    p^^rinoton 
although  it  turned  out  afterwards  that  the  plaintiff  was  not  «• 

[AldersaHf  B. — The  plaintiff  was  clearly  acting  under  the 
belief  that  he  was  not  a  trespasser,  and  therefore  the  defend- 
ants had  no  right  to  apprehend  him.]  If  a  peace-officer 
apprehends  a  trespasser  without  a  warrant,  bon&  fide  believing 
that  the  person  he  so  apprehends  is  within  the  act  of  Parlia- 
ment, he  is  not  to  be  rendered  liable  for  so  doing,  because  it 
afterwards  appears  that  such  person  reasonably  supposed 
that  he  was  not  within  the  act.  [Pollock^  C.  B. — A  tres- 
passer who  acts  under  a  fair  and  reasonable  supposition 
that  he  had  a  right  to  do  the  act  complained  of,  is  within 
the  proviso  of  the  24th  section ;  he  is  not  a  person  found 
committing  an  offence  against  the  act,  and  liable  as  such  to 
be  apprehended  under  the  28th  section.  Itolfey  B. — The 
defendants  admit  that  the  plaintiff  was  not  an  offender 
agwist  the  act.  But  you  wish  us  to  put  a  construction 
upon  the  act,  as  if  it  had  said  that  a  person  may,  without  a 
warrant,  apprehend  another  whom  he  supposes  an  offender. 
Flatt,  B. — Would  the  defendants  be  entitled  to  a  notice 
under  the  4l8t  section  ?]  It  would  appear  so  from  the  case 
of  Hughes  v.  Buckland  (a). 

Pollock,  C.  B. — There  ought  to  be  no  rule  in  this  case. 
The  defendants'  counsel  ask  us  to  read  the  act,  as  pro- 
tecting persons  who  apprehend  not  only  offenders  against 
the  act,  but  those  whom  they  reasonably  suppose  to  be  so. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Kule  refused, 
(o)  16  M.  &  W.  346. 
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1848. 
May  2.  M*GreGOR  t?,  FiSKEN. 

The  Scotch  Se-  iN  this  case  a  rule  had  been  obtained^  calling  upon  the 
(2  &  3  Vict.       plaintiff  to  shew  cause  why  the  sum  of  1329/.  195.  Id,,  which 

fo/twcf  dSs^t  ^^  ^^^^  P*^^  ^^*^  court  in  lieu  of  special  bail,  should  not 
specie§  of  war-  be  repaid  out  of  court,  either  to  the  defendant  or  to  a  Mr. 
granted  by  the  Alexander  Mitchell.  It  appeared  by  the  affidavits,  that 
onefor  thcT"'^*  the  defendant  in  this  action,  in  and  previously  to  the  month 
^d  bto*  f  ^  ^^  March  last,  had  been  carrying  on  business  in  partnership 
arrest,  the  with  a  Mr,  James  Mitchell,  as  merchants,  under  the  firm 
/t^ffra/tVm  when  of  Ross,  Mitchell,  &  Co.,  at  Glasgow,  and  at  Toronto,  in 
ThM^rtl^ant  Upper  Canada.  On  the  17th  of  March  the  defendant  was 
which  recites      arrested,  under  the  1  &  2  Vict.  c.  110,  s.  3,  on  the  ground 

that  the  Lord  '  .  !^       ,      «^  i     i 

Ordinary  had  that  he  was  going  to  leave  this  country.  On  the  20tn  the 
pei^on'of  A.*  Lord  Ordinary  made  the  following  order,  the  Scotch  house 
Bii^^h'"*^*^'*^"  having  become  bankrupt,  and  the  defendant  and  James 
esutes,  and  de-  Mitchell  having  duly  filed  their  petition : — 

Clares  them  to 
belong  to  his 

creditors, and  "Edinburgh,  20th  March,  1848. 

c^°itorsto  "The  Lord  Ordinary,  having  considered  this  petition, 

i^Maraoer-*"  with  the  writs  produced,   sequestrates    the    estates  now 

tain  time  and  belonging   or  which   shall   hereafter  belong  to   the  peti- 

nlace*  to  elect  

interim  factors  tioners,  John  Fisken  and  James  Mitchell,  individual  part- 

mdremiteto  ^^^  ^^  ***®  ^"^  ^^  Ross,  Mitchell,  &  Co.,  merchants, 

^^LSS[^^'  ^  carrying  on  business  in  Glasgow,  and  at  Toronto,  in  Upper 

ingtothesta-  Canada,  as  partners  of  the  said  firm  and  as  individuals, 

"^fln/tairar-  before  the  date  of  their  discharge,  in  terms  of  the  act,  2 

Uontl belaid  ^  ^  ^^^^'  ^'  ^^'  *°^  declares  the  same  to  belong  to  their 
A,  B,  agavntt    respective  creditors,  for  the  purposes  of  the  said  act  ap- 

arre$t  or  im-  -rj*  iii  •  ^        • 

pritanment  for  points  the  Creditors  to  hold  two  meetings,  at  the  times  and 
'the meetinffqf  P^®  mentioned  in  the  petition,  for  the  purpose  of  electing 
the  creditort     qq^  interim  factor  or  separate  interim  factors,  and  one  trustee 

for  the  election  ^ 

of  a  trustee,**    or  separate  trustees,  or  trustees  in  succession,  and  commis- 

is  a  warrant  of 

protection 

only,  and  therefore  a  party  in  custody  at  the  time  the  warrant  is  obtained  is  not  entitled  under 

it  to  his  discharge. 
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eioners^as  directed  by  the  statute;  remits  to  the  sheriflPof        1848. 
the  county,  where  the  said  meetings  are  to  be  held,  to  pro-     m'Greo 
ceed  in  manner  mentioned  in  the  said  statute;  and  grants        '    ^' 
warrant  of  protection  to  the  said  John  Fisken  and  James 
Mitchell  respectively  against  arrest  or  imprisonment  for  civil 
debt,  until  the  meeting  of  the  creditors  for  the  election  of  a 
trustee. 

"John  A.  Murray." 

An  application  was  made  to  Parke,  B.,  at  chambers,  for 
the  defendant's  discharge,  on  the  ground  that  he  was  enti- 
tled to  his  liberation  under  the  2  &  3  Vict,  c  41,  (the 
Scotch  Sequestration  Act).  It  appeared  that  the  defend- 
ant was  about  to  leave  England  for  Scotland. 

Willes  now  shewed  cause. — The  defendant  is  not  entitled 
to  be  discharged,  on  the  ground  that  he  is  not  going  to 
leave  England,  for  Scotland  is  not  within  the  jurisdiction 
of  this  Court ;  neither  is  he  so  entitled  by  virtue  of  the 
Lord  Ordinary's  order,  imder  the  Scotch  Bankruptcy  Act, 
(2  &  3  Vict,  c.  41).  This  order  is  not  a  general  order  for 
protection,  and,  at  all  events*,  is  not  for  the  liberation  of  the 
debtor  after  the  arrest.  There  are  two  kinds  of  orders 
contemplated  by  the  statute ;  the  one,  a  warrant  of  protec- 
tion from  arrest,  under  the  13th  section ;  the  other,  of  libe- 
ration, under  the  17  th  section,  which  enacts,  "that  the  Lord 
Ordinary  may,  on  application  made,  either  on  the  petition 
for  sequestration  or  by  a  separate  petition  by  the  debtor, 
grant  a  warrant  for  liberating  the  debtor,  if  in  prison,  after 
such  intimation  to  the  incarcerating  creditor  or  his  known 
agent  as  the  Lord  Ordinary  shall  deem  to  be  just,  and 
aft^r  hearing  any  such  objection  to  the  granting  of  such 
warrant ;  and  if  the  application  shall  be  refused,  it  shall  be 
competent  for  the  debtor  to  make  a  new  application  for 
liberation,  with  consent  of  the  trustee  and  the  commis- 
sioners ;  and,  on  intimation  and  hearing  objections  as  afore- 
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1848.        said,  the  Lord  Ordinary  may  grant  warrant  to  liberate." 
M'Geboob.     N^w  the  warrant  which  the  defendant  obtained  is  only 
V.  for  protection  for  a  given  and  limited  period.     The  18th 

section  speaks  of  the  warrant  of  protection  ar  libera- 
tion. In  the  13th  section,  which  relates  to  the  awarding 
of  the  sequestration,  and  by  which  the  warrant  of  protection 
is  to  be  provided  for  the  debtor,  there  is  no  warrant  of 
liberation  mentioned.  The  17th  section  requires  a  notice 
to  be  given.  By  the  58th  section,  the  debtor  is  entitled, 
by  resolution  of  the  creditors,  to  have  his  personal  pro- 
tection renewed  ^^for  such  time  as  they  may  think  fit;  and 
in  such  case  the  trustee  shall  apply  to  the  sheriff,  who  shall 
renew  the  protection ;  and  the  deliverance  by  him,  renewing 
the  same,  shall,  or  an  extract  thereof,  signed  by  the  sheriff- 
clerk,  have  the  same  effect  as  the  original  warrant  of  pro- 
tection." Here,  again,  the  warrant  of  protection^  and  not 
of  protection  or  liberation,  is  spoken  of.  Why,  therefore, 
should  there  be  such  difference  of  language,  unless  two 
distinct  warrants  had  been  contemplated  by  the  act?  It 
was  intended  by  the  legislature  that  the  warrant  of  pro- 
tection should  enable  the  debtor  to  be  present  at  a  meeting 
of  his  creditors ;  and  the  Lord  Ordinary  may  grant  a  war- 
rant, under  the  67th  section,  for  the  debtor's  apprehension, 
to  enforce  his  examination.  The  present  warrant,  there- 
fore, is  merely  one  of  liberation,  and  does  not  entitle  the 
defendant  to  his  discharge.  It  may  be  contended  that  the 
departure  from  England  for  Scotland  is  not  a  meditatio 
fugsB  within  the  meaning  of  the  exception  in  the  18th 
section,  which  says,  that  "such  warrant  of  protection  or 
liberation  shall  not  be  of  any  effect  against  the  effect  of  a 
warrant  of  arrest  or  imprisonment  in  meditatione  fugae." 
It  was  certainly  recently  decided  by  Wightman,  J.,  in  the 
Bail  Court,  that  such  a  departure  was  not  a  meditatio 
iugsB  (a) ;  but  it  will,  perhaps,  not  be  necessary  to  discuss 
that  point. 

(a)  17  Law  J.,  Q.  B.,  186. 


EA8TER  TERM,    11  VICT.  229 

Aspkmdy  in  support  of  the  rule. — The  defendant  is  enti-         1848. 
tied  to  his  discharge  under  this  warrant.     It  is  sufficient  in     m«grsoo» 
form  under  the  18th  section,  and  is  to  protect  the  defendant  v* 

from  arrest  or  imprisonment  It  must  be  presumed  that  the 
Lord  Ordinary  has  observed  all  such  matters  as  are  neces- 
sary to  make  the  order  good :  Marsh  v.  Woolley  (a).  As 
this  is  an  application  in  favorem  libertatis,  a  liberal  con- 
struction should  be  put  upon  the  act.  Lastly,  there  is  no 
meditatio  fugas,  and  that  was  expressly  so  decided  by 
PFiffktman,  J.,  in  the  Bail  Court* 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  It  clearly  appears  that  the  defendant 
intends  to  go  out  of  the  jurisdiction  of  this  Court,  and 
therefore  upon  that  point  he  is  not  entitled  to  his  discharge. 
With  respect  to  the  eflFect  of  this  warrant,  I  am  of  opinion 
that  it  is  merely  for  protection  from  arrest,  and  is  totally 
different  from  a  warrant  of  liberation.  The  defendant 
having  been  arrested  before  the  warrant  was  granted,  the 
warrant  was  inoperative,  as  he  was  at  that  time  already 
in  custody. 

Parke,  B. — I  am  of  the  same  opinion.  As  to  the  first 
point,  it  appears  that  the  defendant  intends  going  to  Scot- 
land, which  is  out  of  the  jurisdiction  of  this  Court;  and 
therefore  he  has  not  upon  that  point  answered  the  plain- 
tiff's affidavit  Then  comes  the  question,  whether  the  de- 
fendant is  entitled  to  his  discharge  under  the  statute  2  &  3 
Vict,  c  41.  Two  distinct  species  of  warrants  are  contem- 
plated by  that  act :  the  one  is  for  the  protection  of  the  debtor 
from  arrest ;  the  other  is  for  his  liberation  if  already  ar- 
rested. That  being  so,  and  as  the  defendant  was  in  custody 
before  this  warrant  was  granted,  he  should  have  made  an 
application  to  the  Lord  Ordinary  for  a  warrant  of  liber- 

(a)  1  Dowl.  &  h,  84. 


^30 


1848. 


M'Greoor 

V. 
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ation,  which  might  have  been  granted  after  the  notice  had 
been  given  which  is  required  by  the  act>  in  order  that  the 
creditors  may  be  heard  upon  the  matter.  The  18th  section 
does  not  help  the  defendant.  The  words  there,  "  protection 
or  liberation,"  are  to  be  read,  reddendo  singula  singulis, 
that  the  warrant  of  protection  shall  protect  the  defendant 
from  arrest,  and  that  the  warrant  of  liberation  shall  liberate 
the  debtor  from  imprisonment.  For  these  reasons,  I  am  of 
opinion  that  the  defendant  is  not  entitled  to  his  discharge. 


BoLFE,  B.,  and  Platt,  B.,  concurred. 


Bule  discharged. 


May  12.  JoNES  v,  BoNNER  and  Nasu. 

Whereapaa-  oKINNER  had  obtained  a  rule  in  the  present  term,  on 

tettles^the  ac-  ^®  P^^*  ^^  ^^  plaintiff's  attorney,  calling  upon  the  defend- 

^^behind  the  ^nts  to  shew  cause  why  the  plea  of  release  puis  darrein  con- 

tomey,  it  is  tinuance,  and  the  deed  of  release  therein  mentioned,  should 

entirely  a  quet-         ^  ,  .       . , 

tion  for  the        i^ot  be  Set  aside. 

t^Oo*^  ®^  It  was  an  action  of  trespass  brought  by  the  plaintiff,  who 

under  the  par-    had  been  admitted  to  sue  in  forma  pauperis.  Issue  had  been 

ticular  circum- 

stances  of  the  joined,  and  notice  of  trial  was  given  for  the  Herefordshire 
whether  they  Spring  Assizes  in  1848.  In  March,  1848,  a  plea  of  a  release 
will  interfere      p^g  (Jarrein  Continuance  was  delivered  to  the  plaintiff's  at- 

and  set  aside       ^  ^ 

theproceedings.  tomey,  who  thereupon  countermanded  the  notice  of  trial, 

and  the  cause  was  not  tried.  It  appeared  from  the  affida- 
vits, which  were  of  rather  a  contradictory  character,  that 
the  action  had  been  brought  for  an  alleged  trespass  to 
the  cottage  and  goods  of  the  plaintiff,  committed  by  the 


per  plaintiff 
settled  the  ac- 
tion behind  his 
attorney's 
back,  by  exe- 
cuting a  re- 
lease, but  it  ap- 


peared that  he 

was  the  first  to  make  the  application,  and  that  the  arrangement  was  fair  and  reasonable,  the 
defendant  having  pleaded  a  plea  of  release  puis  darrein  continuance,  the  Court  refused  to  set 
aside  the  deed  and  the  plea  at  the  instance  of  thoiattorney. 
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defendant  Nash,  who  had  acted  under  the  commands  of  1848. 
Bonner^  the  plaintiff's  landlord.  The  plaintiff,  in  his  affi- 
davit, stated,  that  he  was  sorry  he  had  executed  the  re- 
lease, but  that  he  had  been  induced  to  do  so  by  reason  of  a 
promise  made  to  him  by  Bonner  that  he  would  give  him 
a  sovereign,  and  by  one  Bodenham,  who  promised  he  would 
put  him  into  a  cottage.  The  plaintiff's  attorney,  in  his 
affidavit,  swore  that  the  plaintiff  and  Bonner  had  colluded 
together  to  deprive  him  of  his  costs,  and  that  the  release  was 
executed  with  this  design.  This  was  denied  by  Bonner's 
affidavit,  and  he  stated  therein  that  the  plaintiff  came  of  his 
own  accord  to  settle  the  action;  that  he  gave  the  plaintiff  the 
sovereign  to  assist  him  and  his  family,  who  were  in  very  dis- 
tressed circumstances;  that  the  release  in  question  was  signed 
by  the  plaintiff  at  his  house,  after  having  been  twice  read 
over  to  him  and  explained ;  and  that  no  cottage  had  ever 
been  offered  to  the  plaintiff  by  Bodenham,  or  by  any  other 
person,  to  induce  him  to  execute  that  instrument  There 
were  other  affidavits  in  confirmation  of  Bonner's  statement* 

Martin  now  shewed  cause. — A  plaintiff  is  not  precluded 
from  settling  an  action,  by  reason  of  his  suing  in  forni& 
pauperis,  when  he  acts  bona  fide.  The  plaintiff  is  domi- 
nus  litis,  and  upon  these  affidavits  it  appears  that  there  was 
no  collusion  between  him  and  the  defendants.  He  executed 
the  release,  by  his  own  statement,  to  get  rid  of  the  action ; 
and  he  was  to  receive  an  equivalent.  The  case  of  Wright 
V.  Burroughes  (a)  will  be  relied  upon  by  the  other  side ; 
but  there  the  plaintiff  expressed  a  desire  "  to  deprive  the 
lawyers  of  costs."  That  case  cannot  be  relied  upon  as 
laying  it  down  as  a  rule  of  law,  that  a  pauper  plaintiff  can- 
not settle  the  action  without  regard  to  hie  attorney.  [Pol- 
locky  C  B. — It  must  be  a  matter  in  the  discretion  of  the 

(a)  3  C.  B.  844. 
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1848*  Court,  under  the  drcamstances  of  each  puticiifaur  case. 
B^dfe,  B.— Chief  Justice  Ttndal  there  aaje,  ^  I  will  not  aaj 
that  cases  may  not  arise  in  which  it  maj  be  lawful  for  a 
fMUijier  [JaintiflT  to  settle  with  the  defendant,  withoot  r^ard 
to  his  attorney's  lien."  If  there  is  then  a  case,  I  tlunk 
the  jiresent  is  such  a  case.]  [He  was  then  stopped  hj  the 
Court] 

Skinner f  in  support  of  the  rule. — A  pauper  plaintiff  does 
not  stand  in  (he  same  situation  as  a  plaintiff  who  has  not 
been  admitted  so  to  sue.  In  all  cases  where  the  plaintiff 
has  been  held  to  be  dominus  litis,  he  has  been  solvent  Hie 
attorney,  in  such  a  case  as  the  present,  looks  to  the  result  of 
the  action  for  his  recompense.  The  transaction  must,  there- 
fore, partake  of  the  nature  of  a  collusion,  when  the  party  set- 
tles the  action  behind  the  back  of  his  attorney,  to  whom  he 
has  entrusted  the  conduct  of  the  whole  matter.  [Flatty  B. 
— In  Wright  v.  Burrougheg,  Mauley  J.,  says,  **  Here,  how- 
ever, the  client  cheats  his  attorney  of  his  costs,  and  gets 
nothing  himself.'^ 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  In  the  case  in  the  Court  of  Common  Pleas, 
which  has  been  relied  upon,  the  Court  exercised  their  dis- 
cretion upon  the  facts  of  that  case ;  but  so  far  from  laying 
it  down  as  a  matter  of  law,  that  the  attorney  to  apauper 
plaintiff  is  dominus  litis.  Chief  Justice  Tindal  expressly 
guards  himself  against  such  a  position.  We  are  not  bound 
by  that  case,  in  which  the  facts  were  different  from  those 
in  the  present,  and  I  think  that  the  question  is  one  entirely 
for  the  discretion  of  the  Court  We  cannot  assume  that  an 
attorney  undertakes  a  cause  for  a  person  who  has  been  ad- 
mitted to  sue  in  form&  pauperis  upon  the  understanding 
that  lie  may  go  on  in  spite  of  the  plaintiff,  and  that  he,  and 
not  the  plaintiff,  is  dominus  litis.     If  we  are  to  make  that 
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assumption,  Mr.  Skinner^ s  argument  is  correct.  But  I  do  IS'IS. 
not  think  that  we  can  make  such  an  assumption.  It  is  very 
likely  that  the  Court,  in  the  case  of  a  pauper  plaintiff,  would 
look  more  narrowly  into  all  the  circumstances  of  a  transac- 
tion of  such  a  nature  in  order  to  protect  the  attorney  from 
the  collusion  of  the  parties  to  deprive  him  of  his  costs ;  but 
the  mere  naked  fact,  that  the  action  has  been  settled  behind 
the  attorney's  back,  could  not  be  of  itself  a  sufficient  ground 
for  the  interference  of  the  Court.  In  the  present  case  it 
spears  to  have  been  a  fair,  reasonable,  and  bon&  fide  ar- 
rangement between  the  parties ;  and  I  should  be  exceedingly 
sorry  that  in  pauper,  as  well  as  in  other  cases,  parties  should 
not  be  permitted  to  make  peace  upon  fair  and  equitable 
terms,  and  so  to  put  an  end  to  litigation.  I  should  be  ex- 
ceedingly sorry  to  put  any  impediment  in  the  way  of  such 
an  arrangement. 

RoLFE,  B. — I  am  of  the  same  opinion.  In  the  case  of 
Wright  v.  Burrougkesy  the  late  Chief  Justice  Tindaly  in  the 
commencement  of  his  judgment,  as  I  have  before  observed, 
does  not  say  that  in  no  case  can  a  pauper  plaintiff  settle  the 
action  without  regard  to  his  attorney's  lien-  Now,  assum- 
ing it  to  be  competent  for  the  parties  to  settle  the  action 
behind  the  attorney's  back,  I  think  that  this  is  just  one  of 
those  cases  in  which  it  should  be  allowed,  for  it  appears  to 
me  that  the  action  would  have  resulted  in  nominal  damages 
only.  So  far  from  seeing  that  there  is  any  collusion  on  the 
port  of  the  defendants  to  deprive  the  attorney  of  his  costs, 
the  plaintiff  himself  appears  to  have  pressed  the  arrangement 
upon  the  defendant  Bonner.  I  cannot  shut  my  eyes  to  the 
language  of  the  plaintiff's  affidavit,  which  I  do  not  think  is 
deserving  of  much  credit,  and  by  which  the  action  seems  to 
me  to  be  evidently  that  of  the  attorney.  If,  then,  there  is 
a  case  in  which  the  Court  ought  not  to  interfere,  I  think 
the  present  is  that  case. 
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1848.  Platt,  B. — I  entirely  concur  with  the  rest  of  the  Court 

It  seems  to  me  that  a  pauper  pUiintiff  has  the  same  right  as 
any  other  plaintiff,  by  a  bon&  fide  arrangement,  to  put  an 
end  to  an  action.  If  it  were  not  so,  pauper  plaintiflb 
would  become  mere  instruments  in  the  hands  of  their  at- 
tomies  for  the  purpose  of  obtaining  costs.  It  seems  to  me, 
that  when  an  attorney  imdertakes  to  conduct  the  cause  of  a 
pauper  plaintiff,  as  he  takes  him  for  better  or  worse,  it  be- 
comes his  duty  to  take  care  to  inquire  into  his  character, 
and  to  see  that  he  is  an  honest  man.  This  rule  would  be 
a  salutary  one,  and  would  prevent  attomies  from  under- 
taking the  case  of  any  rogue  and  vagabond  who  might 
apply  to  them  for  their  assistance.  It  would,  no  doubt,  be 
right  that  the  Court  should  interfere  in  a  case  where  the 
parties  put  an  end  to  the  suit  by  collusion,  for  the  purpose 
of  cheating  the  attorney  of  his  costs,  but  I  do  not  think 
that  such  appears  clearly  from  these  affidavits  to  have  been 
the  case  here.  I  am  therefore  of  opinion  that  this  rule 
ought  to  be  discharged. 

Bule  discharged,  with  costs. 
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1848. 

In  the   Matter  of  an   Arbitration  between  The  North       May  ^, 
Staffordshire  Railway  Company  and  Thomas  Lan- 
DOR,  Richard  Hughes,  and  Robert  Hughes. 

1  HIS  was  a  rule  callinsj  on  Thomas  Landor,  Richard  A  railway  com- 

pAnyi  in  pur- 
Hughes,  and  Robert  Hughes  to  shew  cause  wh  j  an  award  suance  of  the 

should  not  be  set  aside.      It  appeared  from  the  affidavits,  ^^  Lands " 

that,  on  the  30th  of  December,  1846,  the  North  Stafford-  ^^^?^^^\ 

'  '  ^  Bolidation  Act, 

shire  Railway  Company  (Pottery  line),  who  were  incorpor-  (3  Vict.  c.  18), 
ated  by  the  9  &  10  Vict.  c.  Ixxxv,  gave  notice,  under  the  l.  and  H.,  the 
18th  section  of  the  Lands  Clauses  Consolidation  Act,  (8  Vict  Js'tiS*?!*  c^n 
c.  18),  to  Thomas  Landor,  Richard  Hughes,  and  Robert  land  required 

,  for  the  railway, 

Hughes,  that  they  required  to  purchase  certain  lands  and  to  treat  for  the 
hereditaments  in  which  the  said  Thomas  Landor,  Richard  ^^  ^and^H* 
Hughes,  and  Robert  Hughes  were  interested,  and  they  de-  J?®"  served  Ae 
manded  the  particulars  of  their  estate  and  interest  therein.  «  notice  atat- 
On  the  15th  of  May,  1847,  Landor  and  the  others  sent  to  tmstees  under 
the  Company  the  following  notice :-  iS^dSii'ed  ;» 

estate  and  in- 

"To  the  North  Staffordshire  Railway  Company,  &c.—  ter^t  in  certain 

•  r      ./  copyhold  lands 

We  the  undersigned,  Thomas  Landor,  Richard  Hughes,  and  and  hcredita- 
Robert  Hughes,  do  hereby  give  you  notice,  that,  as  trus-  &c.,  required 
tees  named  and  appointed  in  and  by  the  last  will  and  tes-  by^e  ConT*^ 
tament  of  Francis  Figgins,  of  &c.,  we  have  and  claim  an  P^'^y*  ^^  ^ey 

,  \  ,         claimed  3344/. 

estate  and  interest  in  certain  copyhold  lands  and  heredita-  17«.  6d.,  asthe 

ments  situate  in  Sutton,  in  the  parish  of  Prestbury,  in  the  compensation 

county  of  Chester,  required  to  be  purchased  or  taken  by  the  [°'^®  ^t 

said  Company  for  the  purposes  of  their  said  railway ;  and  ditaments,  and 

that  we  do  claim  compensation  for  the  said  lands  and  here-  the  same  com- 
pensation set- 
Ued  by  arbitration,  and  appointed  T.  one  of  the  arbitrators.  Another  arbitrator  havinf^  been 
appointed  by  the  Company,  the  two  arbitrators  nominated  an  umpire,  who  proceeded  with  the 
reference,  when  W.  claimed  compensation,  alleging  that  be  bad  a  leasehold  interest  in  the  lands 
in  qaestion.  Tbe  umpire  awarded  jf  1861  to  be  paid  by  the  Company  to  L.  and  H.,  as  such 
trustees,  for  the  purchase  of  the  fee-simple  in  possession,  free  from  all  incumbrances,  of  and  in 
the  copyhold  lands  and  hereditaments  required  to  be  purchased  by  the  Company : — Held^  that, 
under  the  statute,  the  award  was  bad,  the  umpire  not  having  found  tbe  nature  of  the  interest 
of  L.  and  H.  in  the  lands,  and  awarded  a  distinct  compensation  in  respect  of  it ;  but  the 
Court  refused  to  set  the  award  aside,  leaving  the  Company  to  dispute  it  when  the  parties  should 
attempt  to  enforce  it. 

Qucre,  whether  it  was  binding  on  the  parties  by  reason  of  their  conduct  ? 
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1848.        ditaments,  and  that  the  sum  of  3344iL  17 s.  6d.  is  the  amoant 

North        ®^  compensation  we  so  claim. 

SrAwroRD-         «  And  we  do  hereby  give  jou  notice  and  require  you  to 

Eailwat  Co.  purchase  'a  certain  plot  of  land^  part  of  the  said  lands  and 

Lakdok.      hereditaments  situate  in    Sutton  aforesaid,  which  will  be 

cut  off  and  divided  by  the  works  of  the  said  railway,  and 

adjoining  or  near  to  the  plot  of  land  numbered  422  in  the 

plan  amd  book  of  reference  of  the  said  Company.     And  we 

do  hereby  signify  our  desire  to  have  the  same  compensation 

settled  by  arbitration.     And  we  do  hereby  nominate  and 

appoint  Thomas  Hill,  of  &c.,  to  be  one  of  the  arbitrators 

in  the  premises ;  and  we  do  hereby  request  you  to  nominate 

and  appoint  another  arbitrator ;  to  which  said  arbitrators,  or^ 

their  umpire,  the  said  claim  shall  be  referred. — ^Dated  &c. 

'^  Thomas  Landor, 
'^  Richard  Hughes, 
"  Robert  Hughes." 

On  the  19th  of  May,  1847,  the  Railway  Company  sent  to 
Landor  and  the  others  the  foUowing  notice : — 

**  Whereas  the  North  Staffordshire  Railway  Company 
require  to  purchase  and  take  certain  lands  and  heredita- 
ments for  the  purpose  of  the  North  Staffordshire  Railway 
(Pottery  line)  Act,  1846,  situate  in  the  parish  of  Prestbury, 
in  the  county  of  Chester,  and  which  are  wholly  or  part  of 
the  lands  and  hereditaments  numbered  317,  401,  402,  413, 
416, 417,  and  part  of  422,  in  the  plan  and  book  of  reference 
for  the  railway  authorised  to  be  constructed  by  the  said  re- 
cited act  for  the  said  parish  of  Prestbury :  and  whereas, 
on  the  14th  day  of  January  last,  a  notice  of  the  intention  of 
the  North  Staffordshire  Railway  Company  to  purchase  and 
take,  for  the  purposes  aforesaid,  the  said  lands  and  heredi- 
taments, was  duly  served  on  Thomas  Landor,  and,  on  the 
15th  day  of  January  last,  a  notice  of  such  intention  was 
duly  served  on  Richard  Hughes  and  Robert  Hughes,  as 
the  owners  of,  or  as  parties  interested  in,  the  said  lands  and 
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hereditaments,  or  as  parties  enabled,  by  the  Lands  Clauses  1848. 
Consolidation  Act,  1845,  to  sell  and  convey  or  release  the  north 
same  lands  and  hereditaments  to  the  said  Company ;  and     Stafford- 

.  SHIRK 

the  said  lands  and  hereditaments  so  required  as  aforesaid  Railway  Co. 
were,  on  the  said  notices  so  served  on  you  as  aforesaid,  for  Landor. 
better  description,  delineated  on  the  plan  attached  to  each 
of  the  said  notices,  or  delivered  therewith,  and  were  therein 
distinguished  by  a  red  colour :  and  whereas  they  have 
stated  the  particulars  of  their  claim  in  respect  of  the  said 
lands  and  hereditaments  to  be,  that  such  lands  and  heredi- 
taments are  of  copyhold  tenure,  and  you  claim  the  sum  of 
334421  17^.  6d.  as  compensation  for  the  same  lands  and  he- 
^jjeditaments,  and  they  and  the  said  Company  have  not  agreed 
as  to  the  amount  of  compensation  to  be  paid  by  the  siud 
Company  for  the  interest  in  such  lands  belonging  to  them, 
or  which  they  are,  by  the  acts  before  recited  and  referred 
to,  enabled  to  sell,  and  for  the  damage  to  be  sustained  by 
them  by  reason  of  the  execution  of  the  works  of  the  said 
railway:  and  whereas  the  said  Thomas  Landor,  Richard 
Hughes,  and  Robert  Hughes  have,  by  notice  in  writing, 
bearing  date  the  15th  day  of  May  instant,  signified  to  the  said 
Company  their  desire  to  have  the  question  of  such  compen- 
sation settled  by  arbitration :  now  I  the  undersigned,  Jona- 
than Samuda,  Secretary  to  the  said  North  Staffordshire 
Railway  Company,  do  hereby  nominate  and  appoint  Tho- 
mas Kempson,  of  &c.,  as  arbitrator  on  behalf  of  the  said 
Company,  to  whom,  with  the  arbitrator  appointed  by  the 
said  Thomas  Landor,  Richard  Hughes,  and  Robert  Hughes, 
shall  be  referred  the  question  as  to  the  amount  of  compen- 
sation to  be  paid  by  the  said  Company  for  the  purchase  of 
the  said  lands  and  hereditaments,  or  of  the  interest  of  the 
said  Thomas  Landor,  Richard  Hughes,  and  Robert  Hughes 
therein,  or  for  the  interest  of  any  other  person  or  persons 
which,  by  the  said  acts  hereinafter  recited  or  referred  to, 
you  the  said  Thomas  Landor,  Richard  Hughes,  and  Robert 
Hughes  are  enabled  to  sell,  and  also  for  the  damage  that 
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1848.         may  be  sustained  by  the  said  Thomas  Landor,  Richard 
^t^*""^       Hughes,  and  Robert  Hughes,  or  such  person  or  persons  as 
Stafford-     aforesaid,  by  reason  of  the  execution  of  the  works  of  the 
Railway  Co.  Baid  Company. — Dated  &c. 

iJZu.  "  J-  Samuda, 

"  Secretary  to  the  said  North  StaiFordshire 
Railway  Company." 

The  arbitrators  appointed  an  umpire,  under  the  27th 
section  of  the  Lands  Clauses  Consolidation  Act,  and  seve- 
ral meetings  took  place,  at  which  one  Thomas  Wright 
claimed  compensation,  on  the  ground  that  he  had  an  agree- 
ment for  a  renewal  of  an  expired  lease  of  the  land  in  ques- 
tion, for  a  term  of  seven  years  from  Christmas,  1846,  for 
the  purpose  of  making  bricks,  under  which  agreement  he 
had  paid  rent,  and  on  the  faith  of  which  he  had  expended  a 
large  sum  of  money  in  building  sheds  and  erecting  a  steam- 
engine.  The  two  arbitrators  having  failed  to  make  their 
award  within  the  time  limited  by  the  31st  section  of  the 
above  act,  on  the  8  th  of  November  the  umpire  made  his 
award,  the  material  part  of  which  is  as  follows: — 

*'I  do  hereby  award  and  determine  that  the  sum  of 
1861^  2s.  6d.  is  the  value,  and  shall  be  paid  by  the  said 
North  Staffordshire  Railway  Company  to  the  said  Thomas 
Landor,  Richard  Hughes,  and  Robert  Hughes,  as  such 
trustees  as  aforesaid,  for  the  purchase  of  the  fee-simple  in 
possession,  free  from  all  incumbrances,  of  and  in  the  said 
copyhold  lands,  tenements,  and  hereditaments  described  in 
the  said  first-recited  notice,  and  delineated  in  the  plan 
thereunto  attached  or  delivered  therewith,  and  therein  co- 
loured red,  and  required  to  be  purchased  and  taken  as  afore- 
said. And  that  the  further  sum  of  1040/.  I8s.  4<il  shall  be 
paid  by  the  same  Company  to  the  said  Thomas  Landor, 
Richard  Hughes,  and  Robert  Hughes,  as  such  trustees  as 
aforesaid,  as  compensation  for  the  damage  that  has  been  or 
will  be  sustained  by  the  said  Thomas  Landor,  Richard 
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Hughefi,  and  Bobert  Hughes,  as  such  trustees  as  aforesaid,        1848. 
by  reason  of  the  execution  of  the  swd  railw^  and  works,       noeth 
and  also  of  the  severing  of  the  same  lands  and  heredita-     Staffobd- 

SBIMt 

ments  from  the  other  lands  of  the  said  Thomas  Landor,  Railway  Co. 
Richard  Hughes,  and  Bobert  Hughes,  as  such  trustees  as  laiTms. 
aforesaid,  or  otherwise  injuriously  affecting  such  other  lands, 
by  the  exercise  of  the  powers  of  the  said  Lands  Clauses 
Consolidation  Act  1845,  or  of  the  act  or  acts  authorising 
the  said  railway  and  works,  or  any  act  incorporated  there- 
with," &a 

On  the  16th  of  December  the  Company's  solicitor  sent  to 
the  solicitor  of  Landor  and  the  others  a  copy  of  the  award, 
at  the  same  time  giving  notice  of  Wright's  claim,  and  stat- 
ing, that,  in  the  event  of  his  taking  proceedings  against  the 
Company  to  obtidn  compensation,  they  should  deduct  the 
amount  from  the  purchase-money.  On  the  20th  of  Decem- 
ber the  solicitor  of  Landor  and  the  others  returned  for 
answer,  that  they  considered  Wright  had  no  claim  on  them 
for  compensation,  and  that  they  could  not  allow  the  Com- 
pany to  make  any  deduction  from  the  purchase-money 
awarded.  On  the  27th  of  December,  1847,  the  solicitor 
of  Wright  gave  notice  to  the  Company  not  to  pay  to  Lan- 
dor and  the  others  the  sum  awarded  until  an  arrangement 
had  been  made  with  Wright.  The  following  are  the  sub- 
stantial grounds  upon  which  the  rule  nisi  was  obtained : — 

^^  That  the  umpire  has  not,  in  or  by  his  award,  decided 
what  is  the  amount  of  compensation  to  be  paid  by  the  North 
Staffordshire  Kailway  Company  for  the  interest  of  Thomas 
Landor,  Bichard  Hughes,  and  Bobert  Hughes,  in  the  lands 
and  hereditaments,  in  the  award  mentioned,  required  by  the 
Company  to  be  purchased  and  taken.  That  the  said  Tho- 
mas Landor,  Bichard  Hughes,  and  Bobert  Hughes,  having 
a  limited  interest  only  in  the  said  lands  and  hereditaments, 
and  not  being  enabled,  by  the  said  acts  of  Parliament  in 
the  award  mentioned  or  otherwise,  to  sell  the  interest  there* 

VOL.  II.  R  EXCH« 
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1848.  in  of  Thomas  Wright,  in  the  aflMsvit  in  this  case  mentioned, 
^^^:^  and  such  interest  of  the  said  T.  Wright  having  been  noli- 
STArromo-  fied  to  and  proved  before  the  said  mnpire,  he,  the  said  um- 
Rauwat  Co.  pire,  ought  to  have  awarded  a  ^sdnct  sum  for  the  said  in- 
terest of  the  said  Thomas  Landor,  Richaid  Hughes,  and 
Bobert  Hughes:  bj  his  only  awarding  a  gross  sum  for  the 
fee-simple  in  possession,  free  from  all  incumbrances,  it  can- 
not be  ascertained  what  amount  is  to  be  paid  to  the  said 
Thomas  Landor,  Richard  Hughes,  and  Bobert  Hughes, 
for  their  interest  in  the  said  lands  and  hereditaments,  and 
that  there  is  no  machinery  in  the  said  acts  or  either  of  them 
to  apportion  or  ascertain  the  proportion  of  the  said  sum  of 
1861/1  2s.  6(£.  in  the  said  award  mentioned  which  is  to  be 
paid  to  them,  and  the  proportion  thereof  which  is  to  be 
piud  to  the  sidd  T.  Wright,  or  to  any  other  incumbrancer 
or  person  entitled  to  any  interest  in  the  said  lands  and  he- 
reditaments. That  the  award  is  bad,  because  the  said 
Thomas  Landor,  Richard  Hughes,  and  Robert  Hughes  did 
not,  in  and  by  their  notice  in  the  said  award  mentioned,  or 
in  or  by  their  claim  therein  mentioned,  or  by  the  said  ap- 
pointment of  arbitrator  therein  mentioned,  or  otherwise 
howsoever,  state  the  nature  of  the  interest  belonging  to 
them  in  the  said  lands  and  hereditaments  in  respect  whereof 
they  clidmed  compensation,  or  the  particulars  of  their  estate 
and  interest  in  the  said  lands  and  hereditaments  in  respect 
whereof  they  claimed  compensation." 

Martin  shewed  cause. — The  Lands  Clauses  Consolidation 
Act,  8  &  9  Vict  c  18,  contains  a  code  of  laws,  commencing 
at  sect.  16,  respecting  the  purchase  of  lands  otherwise  than 
by  agreement.  Where  the  compensation  claimed  does  not 
exceed  £50,  the  same  is  to  be  settled  by  two  justices — sect 
22 ;  but  where  it  exceeds  that  amount,  it  may  be  settled  by 
arbitration  or  a  jury,  at  the  option  of  the  party  claiming 
compensation.  By  sect.  18,  where  the  promoters  of  the 
undertaking  require  to  purchase  any  lands,  they  shall  give 
notice  to  all  parties  interested  in  such  lands,  and  demand 
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the  particulars  of  their  estate  and  interest,  and  of  the  claims  1848. 
made  by  them  in  respect  thereof.  By  sect.  23,  "  if  the  com-  north 
pensation  claimed  or  offered  exceeds  £50,  and  the  party     Stafford- 
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claiming  compensation  desires  to  have  the  same  settled  by  Railway  Co. 
arbitration,  and  signifies  such  desire  by  notice  in  writing  to  lA^dor. 
the  promoters  of  the  undertaking  before  they  have  issued 
their  warrant  to  the  sheriff  to  summon  a  jury,  stating,  in 
such  notice,  the  nature  of  the  interest  in  respect  of  which 
the  party  claims  compensation,  and  the  amount  of  compen- 
sation so  claimed,  the  same  shall  be  so  settled  accordingly." 
By  sect.  25,  ^^  when  any  question  of  disputed  compensation, 
authorised  or  required  to  be  settled  by  arbitration,  shall 
have  arisen,  then,  unless  both  parties  shall  concur  in  the 
appointment  of  a  single  arbitrator,  each  party,  on  the  re- 
quest of  the  other  party,  shall  nominate  and  appoint  an 
arbitrator,  to  whom  such  dispute  shall  be  referred ;  and 
every  appointment  of  an  arbitrator  shall  be  made,  on  the 
part  of  the  promoters  of  the  undertaking,  under  the  hands 
of  the  said  promoters  or  any  two  of  them,  or  of  their  secre- 
tary or  clerk,  or,  on  the  part  of  any  other  party,  under  the 
hand  of  such  party,  or,  if  such  party  be  a  corporation  ag- 
gregate, under  the  common  seal  of  such  corporation,  and 
such  appointment  shall  be  deemed  a  submission  to  arbitration  on 
the  part  of  the  party  by  whom  the  same  shall  be  made,''  &c 
The  27th  section  enables  the  arbitrators  to  appoint  an  um- 
pire. By  sect.  36,  the  submission  may  be  made  a  rule  of 
court.  The  37th  section  enacts,  that  ^^no  award  made 
with  respect  to  any  question  referred  to  arbitration,  under 
the  provisions  of  that  or  the  special  act,  shall  be  set  aside 
for  irregularity,  or  error  in  matter  of  form."  The  notice 
by  Landor  and  the  others  of  their  claim  to  the  lands  in 
question,  and  the  appointment  by  them  of  an  arbitrator, 
was  a  valid  proceeding  imder  the  23rd  section ;  or,  if  not, 
the  objection  has  been  waived  by  the  conduct  of  the  par- 
ties. [Parke^  B. — Beading  the  terms  of  the  appointment 
together  with  the  terms  of  the  award,  it  does  not  appear 
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1848.  what  interest  these  parties  had  in  the  lands,  nor  what  is  the 
NoBTH  value  of  the  interest  which  they  are  capable  of  conveying. 
Staffoed.  The  umpire  only  awards  that  186U  2s.  6d.  is  the  value. 
Railway  Co.  and  shall  be  paid  for  the  purchase  of  the  fee-simple.]  The 
Lawdor.  award  in  substance  finds  that  the  interest  of  the  parties  is 
a  fee-simple  in  possession,  and  that  1861/.  2s,  6d.  is  the 
value  of  that  interest.  If  they  fail  to  make  out  a  title  to 
the  fee-simple,  free  from  all  incumbrances,  the  proper  course 
is  to  proceed  under  the  76th  and  three  following  sections, 
by  which  the  purchase-money  may  be  deposited  in  the  Bank 
and  distributed  by  the  Court  of  Chancery.  [Parke,  B. — 
The  award  is  bad  for  uncertainty.  It  is  made  in  pursu- 
ance of  the  submission,  but  that  is  not  according  to  what 
the  statute  prescribes.  As  at  present  advised,  it  seems  to 
me  that  the  award  could  not  be  enforced  by  attachment ; 
and  on  the  other  hand,  it  could  not  be  set  aside,  because 
the  parties,  by  their  conduct,  have  agreed  to  that  submis- 
sion, though  not  according  to  the  statutory  form.  The 
award  ought  to  find  the  particular  interest  of  the  parties, 
whether  an  estate  in  fee  or  for  life,  or  what  other  interest. 
In  this  case,  perhaps,  the  umpire  could  not  decide  whether 
Landor  and  the  others  were  entitled  to  the  fee-simple  or  a 
mere  equitable  interest,  because  they  have  not  stated,  in 
their  notice,  what  interest  they  possess.  The  question 
then  is,  what  did  the  parties  mean  to  refer?  The  appoint- 
ment of  an  arbitrator  is  good  evidence  against  them  of  what 
they  intended.  They  agreed  to  refer  the  value  of  all  the 
interest  which  Landor  and  the  others  were  capable  of  con- 
veying, and  the  difficulty  is  in  saying  what  the  arbitrators 
are  to  do  on  that  reference.  The  umpire  has  neither  valued 
the  interest  of  Landor  and  the  others,  nor  has  he  found,  as 
a  fact,  that  they  were  entitled  to  the  fee-simple ;  he  only 
says,  that  the  value  of  the  fee-simple,  if  they  have  the 
power  of  conveying  it,  is'186U  2*.  6d,  PlatU  B. — The 
umpire  ought  to  have  awarded  to  Landor  and  the  others  a 
compensation  for  their  interest,  minus  that  of  Wright.] 
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Railway  Co. 
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The  Court  then  called  on 

Crompton  to  support  the  rule. — It  clearly  appears  that     stafpobd- 
there  was  a  tenancy  from  year  to  year  outstanding  in 
Wright,  which  the  xunpire  has  omitted  to  notice.      The  and 

meaning  of  the  appointment,  which  the  statute  makes  a 
submission,  is  this,  that  the  interest  of  the  parties  which 
they  are  capable  of  conyeying,  and  its  yalue,  shall  be  the 
matter  which  the  arbitrators  shall  ascertain.  Here  the 
umpire  has  not  found  what  interest  Landor  and  the  others 
possessed ;  for,  there  being  an  outstanding  term  in  Wright, 
the  umpire  only  finds  that  a  certain  sum  is  the  value 
of  the  fee-simple,  leaving  the  parties  to  divide  it  But 
the  compensation  to  be  paid  to  a  tenant  from  year  to 
year  must,  under  the  121st  section,  be  determined  by  two 
justices.  It  is  said,  that  the  conduct  of  the  parties  may  ren- 
der the  submission  valid,  though  not  according  to  the  sta- 
tutory form ;  but  the  Company,  being  a  corporation,  can- 
not agree  to  any  other  mode  of  submission.  [Parkey  B. — 
If  the  Company  are  not  bound  by  anything  but  the  statu- 
tory submission,  they  can  neither  maintain  an  action  nor 
proceed  by  attachment.  Pollock^  C.  B. — There  is  no  ne- 
cessity for  the  assistance  of  the  Court] 

Per  Curiam  (a).  —  The  rule  must  be  discharged,  but 
without  costs. 

(a)  Pollocky  C.  B.,  Parke,  B.,  Bol/e,  B.,  and  Piatt,  B. 
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1848. 

3fay4.       In  the  Matter  of  an  Arbitration  between  The  North 

Staffordshire  Railway  Company  and  Charles  Wood 
and  Richard  Wood. 

A  RaUway  1  HIS  was  a  rule  calling  on  Charles  Wood  and  Bicluurd 

Company  har-  ^  .  ■       i 

ing  given  notice  Wood  to  shew  cause  whj  an  award  or  umpirage  shoold  not 
ofcertdriand,  ^  ^^^  aside.  Under  the  following  circumstances: — On  the 
deUneatedina    30th  December,   1846,  the  North  Staffordshire  Railway 

plan  annexed,  ^  ^ 

to  treat  for  the  Company,  in  pursuance  of  the  18th  section  of  the  Lands 

of,  the  land-  Clauses  Consolidation  Act,  8  &  9  Vict,  c  18,  gave  the  Messrs. 

npon  gavTthe  ^^^^  noticc  to  treat  for  the  purchase  of  certain  lands  sitii- 

Company  a  ate  at  Sutton,  in  the  parish  of  Prestbury,  in  the  covakty  o£ 

notice,  stating  ^  ^  -^  -^ 

that  their  in-  Chester,  and  numbered  374, 375, 376,  and  377,  in  the  plans 

said  land  was  ^^^  books  of  reference  of  the  Company,  and  deimeated  in 

scribed^^a^^  *  P^*^  thercunto  annexed.     This  property  consisted  of  a 

schedule  of  reservoir  or  pool  of  water  for  supplying  water-wheels  in 

claim  served 

therewith:  and  Macclesfield.  On  the  4th  of  June,  1847,  the  Company 
ed^as  compe™'  scrvcd  the  Messrs.  Wood  with  another  notice  to  treat  for 
sation  ^or^^e  ^|jg  purchase  of  othcr  land  adjoining  the  land  jw^viously  re- 
damage  8U8-  ferred  to,  and  numbered  372  and  372  cu  This  land  was  used 
execution  of  Solely  for  agricultural  pui*poses.  On  the  23rd  of  June,  the 
j^280  ^  Md  Messrs.  Wood  gave  notice  of  the  appointment  of  an  «rbi- 
that, upon  pay-  trator,  the  material  part  of  which  is  as  follows: — "  We  do 

ment  of  such  ^  * 

sum,  they  were  hereby  inform  you,  that  we  are  the  owners  in  fee-simple 
Tey  aU  theb°'  ^^^  ^^  copyhold  tenure,  and  also  lessees  for  a  certain  term 
Mid'iand^^and   ^^^  unexpired,  of  the  lands,  tenements,  and  hereditaments 

that,  if  the 
amount  were 

not  paid,  they  desired  the  matter  to  be  settled  by  arbitration,  and  required  the  Company  to  appoint 
an  arbitrator.  In  the  schedule  of  claim  annexed  to  this  notice  were  included  certain  pieces  of  land, 
which  the  owners,  under  the  93rd  section,  required  the  Company  to  purchase  as  lands  severed 
by  the  railway,  and  respectively  of  less  than  half  an  acre.  The  Company  then  gave  the  land- 
holders a  notice,  whereby,  after  reciting  the  landowners'  notice,  they  appointed  an  arbitrator, 
to  whom  was  to  be  referred  the  amount  of  compensation  to  be  paid  to  the  landowners  "  for  the 
purchase  of  the  said  lands.''  The  arbitrators  appointed  an  umpire,  who  received  evidence  of 
the  value  of  the  pieces  of  land  less  than  half  an  acre,  and  awarded  one  entire  sum  for  the  pur- 
chase of  the  fee-simple  of  the  land  which  the  Company  required  to  purchase,  and  also  of  the 
portions  of  land  which  the  owners  required  the  Company  to  purchase  i^—Held,  that  the  award 
was  bad,  there  being  no  valid  submission  in  respect  of  the  last-mentioned  lands ;  but  the  Court 
refused  to  set  the  award  aside,  leaving  the  Company  to  dispute  it  when  the  parties  should  at- 
tempt to  enforce  it. 
Whether  the  award  could  be  supported  by  reference  to  the  conduct  of  the  parties,  qiuere. 
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mentioDied  or  referred  to  in  the  said  notices;  and  that  such  1848. 
our  interest  therein,  whether  of  a  freehold,  copyhold,  or  "North 
leasehold  nature,  is  particularly  described  in  the  owner's  Staffobd- 
schedule  of  claim  served  herewith ;  and  that  we  claim,  as  Rauwat  Co. 
compensation  for  the  purchase-money  for  the  same,  and  for  Wood. 
the  damage  that  may  be  sustained  by  us  by  reason  of  the 
execution  of  your  railway  works,  the  sum  of  2280/.  8«. 
And  take  notice,  that  we  are  ready  and  willing,  on  pay* 
ment  of  the  said  sum  of  2280/.  8^.,  to  sell,  convey,  release, 
surrender,  and  assign  to  you,  the  said  Company,  all  our 
estate,  right,  title,  and  interest  in  the  said  lands,  tenements, 
and  hereditaments,  according  to  the  provisions  contained  in 
the  said  acts  of  Parliament  in  your  said  notices  mentioned. 
And  we  do  further  give  you  notice,  that  we  shall  require 
you,  in  addition  to  such  compensation,  to  preserve  and  re- 
connect, in  a  proper  and  efficient  manner,  and  without  de- 
lay, all  existing  communications  for  the  conveyance  of  water 
firom  the  larger  moss  pool  to  our  present  mills  and  factories 
in  Sutton  aforesaid.  And  further  take  notice,  that  if  our 
said  claim  of  2280^1  8^.,  as  and  for  compensation  as  afore- 
said, shall  not  be  paid  or  accepted  by  you,  we  hereby,  in 
pursuance  of  the  provisions  contained  in  the  said  act,  or  any 
other  act  or  acts  of  Parliament,  signify  to  you  our  desire 
to  have  the  amount  of  the  said  compensation  to  be  paid  to 
us  settled  by  arbitration.  And  we  do  hereby  require  you, 
the  said  Company,  to  appoint  an  arbitrator,"  &c.  In  the 
schedule  annexed  to  this  notice,  the  Messrs.  Wood  claimed 
971/.  ISs.  for  the  value  of  the  land,  152/.  lOs.  as  compen- 
sation for  the  severance  and  injury  to  the  adjoining  land, 
£683  for  damage  done  to  the  water  privileges  and  sever- 
ance, and  £473  for  the  purchase  of  parts  of  372  a,  374,  and 
375,  as  not  being  lands  within  a  town,  and  built  upon,  and 
which  would  be  cut  through  and  divided  by  the  railway, 
so  that  they  would  be  left  respectively  of  less  quantity  than 
half  a  statute  acre.  On  the  7th  September,  the  Company 
served  the  Messrs.  Wood  with  notice  of  the  appointment 
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1848.        of  an  arbitrator.     This  notice,  after  reciting  the  substance 

NoETH        ^^  ^®  Company's  two  notices  to  treat  for  the  purchase, 

Stafford-     and  also  that  Messrs.  Wood  had  stated  the  particulars  of 

SB  IRK 

Railway  Co.  their  claim  in  respect  of  the  said  lands  to  be  2280/.  8^.,  pro- 
Wo(u>.  ceeded  in  the  following  terms : — "  Now  we,  the  said  North 
Staffordshire  Railway  Company,  hereby,  under  the  hand  of 
me,  the  undersigned  J.  Samuda,  secretary  to  the  said  Com- 
pany, nominate  and  appoint  George  Clarke  Pauling,  of  &c., 
arbitrator,  to  whom  shall  be  referred  the  question  as  to  the 
amount  of  compensation  to  be  paid  by  the  said  Company 
for  the  purchase  of  the  s^d  lands  and  hereditaments,  or  of 
the  interest  of  the  said  Richard  Wood  and  Charles  Wood 
therein,  and  for  the  interest  of  any  other  person  or  persons, 
which,  by  the  said  acts  hereinbefore  recited  or  referred  to, 
they,  the  said  Richard  Wood  and  Charles  Wood,  are  enabled 
to  sell,  and  also  for  the  damage  that  may  be  sustained  by 
the  said  Richard  Wood  and  Charles  Wood,  or  such  person 
or  persons  as  aforesaid,  by  reason  of  the  execution  of  the 
works  of  the  said  Company." 

The  two  arbitrators  nominated  an  umpire,  who,  together 
with  them,  proceeded  with  the  reference,  when  the  Messrs. 
Wood  gave  evidence  of  the  value  of  certain  portions  of 
the  land,  numbered  in  their  schedule  372  a,  374,  and  375, 
the  same  being  lands  not  within  a  town  and  built  upon, 
and  which  would  be  cut  through  and  divided  by  the  rail- 
way, so  that  they  would  be  left  of  less  quantity  than  half 
an  acre  respectively ;  and  they  contended,  that  the  Company 
were  bound,  under  the  93rd  section,  to  purchase  these  por- 
tions of  land.  This  evidence  was  received  by  the  arbitrators, 
although  it  was  objected  to  by  the  Company,  on  the  ground 
that  it  was  not  included  in  the  lands  specified  or  alluded  to  in 
the  Company's  appointment  of  an  arbitrator,  which  consti- 
tuted their  submission  to  arbitration.  The  arbitrators  having 
failed  to  make  their  award  within  the  time  limited  by  the  act 
of  Parliament,  the  umpire  made  his  award,  whereby  (after 
reciting  the  notices,  and  also  reciting  that  the  Messrs.  Wood 
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required  the  Company  to  purchase^  along  with  the  lands         1848. 
required  for  the  purposes  of  the  said  railway  and  works,        nobth* 
ports  of  the  lands  numbered  372  a,  374,  and  375,  the  same     Stafford- 
being  lands  not  within  a  town  or  built  upon,  which  would    Railway  Co. 
be  cut  through  and  divided  by  the  said  railway  and  works,        wood. 
so  that  they  would  be  left  respectively  of  less  quantity  re- 
spectively than  half  a  statute  acre,  and  that  they  had  no 
land  adjoining  into  which  the  same  could  be  thrown,  so  as  to 
be  conveniently  occupied  therewith)  he  awarded  as  follows : 
— "  I  do  hereby  award  and  determine,  that  the  sum  of  £1444 
is  the  value,  and  shall  be  paid  by  the  said  North  Stafford- 
shire Bailway  Company  to  the  said  Charles  Wood  and 
Bichard  Wood,  for  the  purchase  of  the  feensimple  in  pos- 
session and  copyhold  tenure  and  interest,  free  from  all  in- 
cumbrances, except  the  usual  copyhold  rent  and  services 
in  respect  of  the  said  copyhold  land  and  hereditaments,  and 
also  the  leasehold  interest,  as  set  forth  in  the  said  claim  of 
the  sidd  Charles  Wood  and  Richard  Wood,  of  and  in  the 
said  lands,  tenements,  and  hereditaments,  described  in  the 
before-recited  notices,  and  delineated  in  the  plans  to  the 
same  notices  respectively  attached  or  delivered  therewith,  and 
therein  coloured  red,  and  required  to  be  purchased  and  taken 
by  the  said  Company  as  aforesaid,  and  also  required  by  the 
said  Charles  Wood  and  Richard  Wood,  in  their  notice  and 
chum  delivered  to  the  Company,  to  be  purchased  and  taken 
by  the  said  Company  as  aforesaid ;  subject,  nevertheless,  as 
to  the  said  leasehold  tenements,  to  a  proportionate  part  of 
the  said  rent  of  £210,  to  which  the  same,  with  other  tene- 
ments, is  subject  and  liable,  according  to  the  quantity  of 
land  taken,  and  to  be  apportioned  under  the  provisions  of 
the  Lands  Clauses  Consolidation  Act  1845.    And  that  the 
further  sum  of  £732  shall  be  paid  by  the  same  Company  to 
the  said  Charles  Wood  and  Richard  Wood,  as  compensation 
for  the  damage  that  has  been  or  shall  be  sustained  by  the  said 
Charles  Wood  and  Richard  Wood,  by  reason  of  the  execution 
of  the  said  railway  and  works,  and  also  of  the  severing  of  the 
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1M8.  Mine  lands,  tenemeiitB,  and  berefitoMntB  finom  tbe  odier 
hodsy  teneinenta,  and  hereditamentt  ci  the  aud  CSiarles 
Wood  and  Ricliaid  Wood,  or  odierwiK  iDJarioiialj  afl%»tr 
Mauma-w  Co.  ing  such  other  lands,  by  the  exerciee  of  the  powers  of  the 
said  Lands  Clauses  Coosolidatkm  Act  1845,  or  of  the  act 
or  acts  aothorising  the  said  lailwaT  and  works,  or  any  mci 
incorporated  therewith.* 

The  following  were  the  principal  grounds  on  whidi 
the  Company  moTod  to  set  aside  the  award: — ^Tliat  the 
umpire  has  exceeded  his  authority  by  awarding  one  gross 
sum  for  the  purchase  of  the  land  required  to  be  pur- 
chased and  taken  by  the  North  Staffi>rddiire  Railway 
Company,  and  of  the  land  required  by  CSiaries  Wood  and 
Richard  Wood,  in  thdr  notice  and  claim  in  the  said  award 
mentioned,  to  be  taken  and  purdiased  by  the  said  Company, 
inasmuch  as  the  umpire  had  no  authority  to  award  any  sum  in 
reapect  of  the  last-mentioDed  land — that  k  to  say,  the  land 
required  by  the  said  Charies  Wood  and  Riduurd  Wood,  to 
be  taken  and  purdiased  as  aforesaid— <Hr  to  make  any  award 
or  umpirage  as  to  such  last-mentioned  land;  and  as  it 
cannot  be  known  or  ascertained  from  the  said  award  how 
much  of  the  said  sum  of  money  so  awarded  for  the  purdiase 
is  awarded  in  respect  of  the  land  required  by  the  said  Com- 
pany, and  how  much  is  awarded  in  respect  of  the  land  re- 
quired by  the  said  Charles  Wood  and  lUchard  Wood  to 
be  taken,  the  award  is,  therefore,  bad  altogether.  That 
the  umpire  has  included  in  his  award,  and  awarded  upon 
a  matter  not  submitted  to  him — that  is  to  say,  the  amount 
of  the  purchase-money  of  the  land  not  required  by  the 
Company  to  be  taken,  but  required  by  the  said  Charies 
Wood  and  Richard  Wood  to  be  taken.  That  the  award  or 
umpirage  is  void,  as  the  two  parties  thereto  never  agreed 
upon  the  same  subject-matter  for  the  arbitrators  or  umpire 
to  decide;  and  that  the  said  Company  only  forced  that 
the  award  should  be  as  to  the  land  required  by  them  to 
be  taken;  whereas  the  said  Charles  Wood  and  Richard 
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Wood  agreed  that  the  award  should  be  both  as  to  the         1848. 
land  required  by  the  Company  to  be  taken,  and  the  land      ^J^J[!J!^ 
required  by  themselves,  the  said  Charles  Wood  and  Bichard     Stafpow)- 

SBI&S 

Wood,  to  be  taken ;  and  the  said  Charles  Wood  and  Bichard  Railway  Co. 
Wood  never  agreed  to  be  bound  by  any  award  or  umpirage        Www. 
which  should  not  include  the  amount  to  be  pud  for  the 
purchase  of  the  said  last-mentioned  land. 

• 

Martin  and  Taumsend  shewed  cause. — The  objection,  in 
substance,  is,  that  the  umpire  ought  not  to  have  awarded  in 
respect  of  the  parts  of  372  a,  374,  and  375,  which  were  se- 
vered by  the  nil  way,  so  that  they  were  respectively  of  less 
than  hdtf  an  acre.  The  93rd  section  of  the  Lands  Clauses 
Consolidation  Act  enacts,  that,  ^^  if  any  lands,  not  being 
situate  in  a  town  or  built  upon,  shall  be  so  cut  through  and 
divided  by  the  works  as  to  leave,  either  on  both  sides  or  on 
one  side  thereof,  a  less  quantity  of  land  than  half  a  statute 
acre,  and  if  the  owner  of  such  small  portion  of  land  require 
the  promoters  of  the  undertaking  to  purchase  the  same, 
along  with  the  other  land  required  for  the  purposes  of  the 
special  act,  the  promoters  of  the  undertaking  shall  purchase 
the  same  accordingly,  unless  the  owner  thereof  shall  have 
other  land  adjoining  to  that  so  left,  into  which  the  same  can 
be  thrown  so  as  to  be  conveniently  occupied  therewith,"  &c. 
According  to  the  true  construction  of  the  act,  the  Company 
are  to  give  notice  of  the  land  they  require  to  purchase ;  then, 
if  the  owners  have  any  land  within  the  description  of  the 
93rd  section,  they  are  to  give  a  notice  requiring  the  Com- 
pany to  purchase  that  land,  and  thereupon  the  Company 
are  bound  to  do  so.  The  two  notices,  taken  together, 
make  a  valid  submission  in  respect  of  the  portions  of  land 
less  than  half  an  acre ;  for  the  Company,  in  their  notice, 
refer,  in  express  terms,  to  the  claim  of  £2280,  by  Messrs. 
Wood,  as  compensation  for  the  land  mentioned  in  their 
notice — that  is,  both  the  land  which  the  Company  required 
to  purchase  and  that  which  they  were  bound,  by  the  93rd 
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1M8.        sectioD,  to  pnrohatte.     [^Parhe,  B. — The  Company  only  pn 

Ndktb       poBe  to  refer  the  amount  of  compensation  to  be  pud  for  tL 

iHiBB  °"    ^"^  which  they  are  willing  to  take.]     Upon  notjoe  by  tt 

Railway  Co.  Company,  a  two-fold  right  accrued  to  the  owners  of  tli 

Wood.       land,  namely,  a  right  to  compensation  for  the  value  of  tli 

land  which  the  Company  require  to  purchase,  and  a  furth< 

right  of  inBiBting  upon  the  purchase,  by  the  Company,  ( 

the  portions  of  laud  less  than  half  an  acre.     The  parties  ai 

concluded  by  their  conduct  before  the  arbitrator,  for  the 

acted   as  if  the   matter  referred  were   the  value   of  tli 

entire  lands:    Regina  v.   The  Trustees  of  Stoaruea  Hta 

bour{a),     [Parke,  B. — It  is  clear  that  the  umpire  has  fixe 

the  sum  awarded  as  the  value  of  the  entire  lands.     Th 

award  is  bad,  hut  whether  we  ought  to  set  it  a«de  is  ai 

other  question.     Pollock,  C.  B. — If  the  objection  is  quit 

patent,  there  is  no  necessity  for  our  interference.] 

Crompton,  in  support  of  the  rule. — The  umpire  hi 
awarded  upon  a  subject-matter  in  respect  of  which  he  wi 
not  authorised  to  adjudicate  by  either  party,  or,  at  a 
events,  by  the  Company.  It  b  true  that  the  schedule  ai 
nezed  to  the  notice  of  Messrs.  Wood  includes  the  entii 
laads ;  but  that  schedule  is  a  mere  description  of  their  ef 
tate  or  interest,  and  forms  no  part  of  the  appointment  of  th 
arbitrator.     The  notice  by  Messrs.  Wood  is  distinctly  con 
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award,  for  it  is  clearly  bad.     The  two  notices  evidently        1848. 
refer  ad  idem ;  therefore,  nothing  is  submitted  to  the  arbi-       noethT 
trators  but  the  value  of  the  land  which  the  Company  re-     Stafford- 

^        ''  SHIRK 

quired  to  purchase.     Whether  the  award  can  be  supported   Railway  Co. 
by  anything  irrespective    of  this  submission  is  another        w^d. 
matter. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

B.ule  discharged  (a), 
(a)  See  the  preceding  case. 


Grote  V.  The  Chester  and  Holyhead  Railway         April  20. 

Company. 

\y  ASE. — The  declaration,  aft^r  reciting  that  the  defend-  in  an  action 
ants  had  been  established  and  incorporated,  by  a  certain  act  J|^*'com- 
of  Parliament,  for  the  making  of  a  railway,  called  the  P*°y»  f**""  ?^™" 

°  ''  pensation  for 

Chester  and  Holyhead  Railway  Company,   and  that  the  injury  received 
defendants,  in  pursuance  of  that  act,  had  constructed  a  por-  by  the  breaking 
tion  of  the  line,  and  also,  amongst  other  works,  a  bridge  bridge°'over 
over  the  river  Dee ;  and  that,  before  and  at  the  time  of  the  ^*»>cji  he  waa 
grievances  thereinafter  mentioned,  a  certain  other  Railway  passenger-train 
Company,  to  wit,  the  Shrewsbury  and  Chester  Railway  ^  ^  proper 
Company,  by  the  license  and  permission  of  the  defendants,  J^J^'^^"  '^^g. 
and  for  hire  and  reward  therefore  paid  by  them,  used  the  ther  the  de- 
said  part  of  the  said  railway  of  the  defendants,  and  the  said  engaged  the 

Benriceaofcom* 
petent  engin- 
eerit  who  had  adopted  the  best  method  and  had  used  the  beat  materials,  and  that,  if  the  ddfend- 
anta  had  done  so,  they  would  not  be  liable ;  but  that  the  mere  fact  of  their  having  engaged 
the  aervices  of  such  a  person  would  not  relieve  them  from  the  consequences  of  an  accident 
arising  from  a  deficiency  in  the  work. 
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1848.        bridge  and  other  works  of  the  defendants^  for  the  carriage 
Grotb        *^^  conveyance  of  passengers  on  and  over  the  said  part  of 
V*  the  railway,  in  certain  carriages  of  the  Shrewsbury  and 

AND  Holt-  Chester  Railway  Company,  and  at  certain  great  speed  and 
Railway  Co.  velocity,  for  reward  therefore  paid  by  the  said  passengm 
to  the  last-mentioned  Company ;  of  all  which  premises  the 
defendants,  during  all  the  time  aforesaid,  had  due  notice, 
and  the  defendants,  during  all  the  said  time,  had  full  notice, 
as  the  fact  was,  that  the  said  part  of  the  said  railway  of  the 
defendants  could  not  safely  or  securely  be  used  as  aforesaid, 
nor  the  said  passengers  safely  or  securely  carried  or  con- 
veyed on  or  over  the  said  part  of  the  said  railway  of  the 
defendants,  unless  as  well  the  said  part  of  the  said  railway 
of  the  defendants  as  the  said  bridge  and  other  works  were, 
by  the  defendants,  carefully  and  skilfully,  and  with  proper 
and  sufficient  materials,  constructed  and  maintained:  and 
after  reciting,  that,  after  the  said  part  of  the  said  railway 
of  the  defendants  had  been  made,  and  the  said  bridge 
and  other  works  made  and  constructed  as  aforesaid,  and 
whilst  the  said  part  of  the  said  railway  and  the  said  bridge 
and  other  works  were  so  used  by  the  said  Shrewsbury 
and  Chester  Bailway  Company  in  manner  and  for  the  pur- 
poses aforesaid,  and  whilst  the  defendants  had  such  notice 
as  aforesaid,  to  wit,  &c,  the  plaintiff  became  and  was  a  pas- 
senger on  the  said  part  of  the  said  railway  of  the  defendants, 
to  be  safely  and  securely  carried  and  conveyed  by  the  said 
Shrewsbury  and  Chester  Eailway  Company,  in  one  of  their 
carriages,  on  and  over  the  said  part  of  the  said  railway  of  the 
defendants,  for  hire  and  reward  to  the  said  Shrewsbury  and 
Chester  Eailway  Company  therefore  paid  by  the  plaintiff 
to  the  said  last-mentioned  Company ;  and  the  said  last-men- 
tioned Company  then  received  the  plaintiff,  to  be  so  carried 
and  conveyed  as  aforesaid;  yet  that  the  defendants,  dis- 
regarding their  duty,  did  not  nor  would  skilfully,  care- 
fully, sufficiently,  and  properly  construct,  make,  and  main- 
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tain  the  said  part  of  the  said  railwaj  of  the  defendants,  1848. 
and  skilfiillj)  carefully,  sufficiently,  and  properly  make,  con-  ORorir 
struct,  and  maintain  the  said  bridge  and  other  works,  so  ^* 
that  the  same  respeiitively  could  safely  and  securely  be  used  and  Holt- 
in  manner  and  for  the  purposes  aforesaid ;  but,  on  the  con-  Railway  Co. 
trary  thereof,  the  defendants  so  n^ligently,  unskilfiilly, 
insufficiently,  and  improperly  made  and  maintained  the 
said  part  of  the  said  railway  of  the  defendants,  and  so  ne- 
gligently, unskilfully,  insufficiently,  and  improperly  made, 
constructed,  and  midntained  the  said  bridge  and  other  works, 
that  the  said  part  of  the  said  railway  of  the  defendants, 
and  the  said  bridge  and  other  works  respectiyely,  could  not 
be  safely  or  securely  used  in  manner  and  for  the  purposes 
aforesaid ;  and  that  whilst  the  plaintiff,  as  such  passenger 
as  aforesaid,  was  being  carried  and  conveyed  in  manner  and 
on  the  occasion  aforesaid,  by  the  said  Shrewsbury  and 
Chester  Sailway  Company,  in  one  of  their  carriages,  on 
and  over  the  said  part  of  the  said  railway  of  the  defend- 
ants, and  before  the  commencement  of  this  suit,  to  wit,  on 
&C.,  by  and  through  the  aforesaid  negligence,  carelessness, 
and  improper  conduct  of  the  defendants  in  and  about  the 
making  and  maintaining  of  the  said  part  of  their  said 
railway,  and  in  and  about  the  making,  constructing,  and 
maintaining  of  the  said  bridge  and  other  works,  the  said 
bridge  became  and  was  broken  and  dislocated,  and  the  plain- 
tiff was  precipitated  and  thrown  from  the  said  bridge,  and 
thereby  became  and  was  greatly  cut,  wounded,  and  bruised, 
&C. ;  concluding  by  laying  special  damage. 

The  defendants  pleaded,  "  Not  guilty."  Upon  which, 
issue  was  joined. — At  the  trial,  before  Williams,  J.,  at 
the  last  Spring  Assizes  for  Chester,  it  appeared,  that  the 
present  action  had  been  brought  by  the  pluntiff  against 
the  defendants,  to  recover  compensation  for  an  injury  re- 
ceived by  him,  which  had  been  occasioned  by  the  break- 
ing down  of  a  bridge,  upon  a  portion  of  their  line,  during 
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1848.       the  transit  of  a  passenger-train  in  which  the  plaintiff  then 
GmoTi        happened  to  be.     It  also  appeared^  that  the  services  of 
V.  an  eminent  engineer  had  been  engaged  in  the  coDstraction 

AND  Holt-  of  the  work.  The  learned  judge  told  the  jury,  that  the 
Railway  Co.  4^^tion  was,  whether  the  bridge  was  constructed  and  main- 
tained with  sufficient  care  and  skill,  and  of  reasonably  pro- 
per strength  with  regard  to  the  purposes  for  which  it  was 
made ;  and  that,  if  they  should  think  not,  and  that  the  ac- 
cident was  attributable  to  any  such  deficiency,  the  {daintiff 
would  be  entitled  to  recover.  The  counsel  for  the  defend- 
ants objected,  that  the  defendants  would  not  be  liable  un- 
less they  had  been  guilty  of  negligence  either  in  construct- 
ing or  maintaining  the  bridge.  His  Lordship,  however, 
lefl  the  question  to  the  jury,  subject  to  his  previous  direc- 
tion.    A  verdict  having  been  found  for  the  plainti£^ 

The  Attorney-General,  in  the  present  Term,  (April  19), 
moved  for  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  of  misdi- 
rection.— The  jury  were  not  properly  directed.  The  learned 
judge  should  have  lefl  it  to  them  to  say,  whether  the  de- 
fendants had  been  guilty  of  any  negligence.  In  the  mode 
in  which  the  question  was  lefl  to  the  jury,  they  were  ne- 
cessarily forced,  by  the  result,  to  the  conclusion,  that  the 
bridge  had  not  been  constructed  with  sufficient  care  and 
skill ;  for  they  would  reason,  that  if  it  had  been  properly  con- 
structed it  would  not  have  failed.  The  jury  would,  therefore, 
necessarily  find  that  there  had  been  negligence,  firom  the  re- 
sult. It  appeared,  that  the  defendants  had  engaged  the  ser- 
vices of  the  most  competent  engineer  in  the  construction  of 
the  bridge.  They  had  done  their  duty.  [^Parke,  B. — Itseems 
to  me  that  they  would  still  be  liable  for  the  accident,  unless 
he  also  used  due  and  reasonable  care,  and  employed  proper 
materials  in  the  work.]  The  learned  judge  ought  to  have 
put  the  question  of  negligence  to  the  jury  with  more  dis- 


EASTER  TERM,  11  VICT.  855 

tinctness.     The  skill  exercised  in  the  construction  of  the        1848. 
work  ought  not  to  be  tested  by  the  result  The  rule  seems  to        Grots 
be  correctly  laid  down  by  Alderson,  B.,  in  Sharp  v.  Grey  (a),      ^   •• 
where  he  says,  "  A  coach-proprietor  is  liable  for  all  defects    ^^^  Holt- 
in  his  vehicle  which  can  be  seen  at  the  time  of  construe-  Railway  Co. 
tion,  as  well  as  for  such  as  may  exist  afterwards  and  be  dis- 
covered on  investigation."     [Parkcy  B. — In  that  case,  the 
coach-proprietor  is  liable  for  an  accident  which  arises  from 
an  imperfection  in  the  vehicle,  although  he  has  employed  a 
clever  and  competent  coach-maker.] 

Pollock,  C.  B. — It  does  not  at  present  distinctly  ap- 
pear whether  or  not  the  attention  of  the  jury  was  directed 
to  the  proposition,  that  if  a  party,  in  the  same  situation  as 
that  in  which  the  defendants  are,  employ  a  person  who 
is  fully  competent  to  the  work,  and  the  best  method  is 
adopted,  and  the  best  materials  are  used,  such  party  is  not 
liable  for  the  accident.  If  the  jury  have  been  directed  in 
conformity  with  this  rule,  there  is  no  ground  for  the  pre- 
sent application.  It  cannot  be  contended  that  the  defend- 
ants are  not  responsible  for  the  accident,  merely  on  the 
ground  that  they  have  employed  a  competent  person  to 
construct  the  bridge.      Upon  this  point  we  will  consult 

our  learned  Brother. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said,  that  they  had  consulted  the 
learned  judge,  who  reported  to  them  that  he  had  directed 
the  jury  in  conformity  with"  the  above  proposition,  and 
that,  therefore,  there  would  be  no  rule. 


Rule  refused. 


(a)  9  Bing.  459. 


VOL.  IL  8  EXCH. 
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1848. 
3^^y  j2.  Salkeld,  Clerk,  v.  Johnson. 

The  enjojment    i.  HE  following  case  was  sent,  by  order  of  the  Lord 

dud^liS'^ble  Chancellor,  for  the  opinion  of  this  Court. 

matten,  with-        The  plaintiff  was,  in  the  month  of  January,  1833,  collated 

oat  payment  of  •  m         •  f  t 

tithe,  for  the  and  instituted  to,  and  inducted  into,  the  vicarage  of  the  pa- 
■CTibcd'^^the  ^ish  and  parish  church  of  Crosby-upon-Eden,  in  the  county 
^  ^^^i^'J'    of  Cumberland ;  and  in  the  month  of  December,  1835,  filed 

c.  lOlif  If  ad- 

▼erae  and  as  of  his  bill  of  complaint,  in  the  Court  of  Exchequer,  against 
▼alid'and  inde.  the  defendants  (occupiers  of  land  within  the  s^d  parish), 
[SH^from  !^d^"  claiming,  as  vicar  of  the  parish,  to  be  entitled  to  all  the 
discharge  of      tithes  arising  and  renewing  within  the  parish,  except  the 

tltneS*  m  m        ^  ■^m  ^ 

But  the  non-  tithes  of  corn  and  gram,  and  demanding  an  account  and 
tithM^of  a  par-  payment  by  the  defendants  respectively  of  the  single  value 
t^  riJSf  Ir  ^^  *'^®  ^^^^^  ^^  turnips,  potatoes,  cabbages,  tares,  grass, 
respect  of  lands  clover,  rye-  grass,  saintfoin,  and  other  artificial  grasses  not 
of  other  tithea-  made  into  hay,  but  used  as  and  for  green  fodder,  or  carried 
hili'S^n'^d  off  ^^^  land  in  a  green  state,  and  other  green  crops  had  and 
within  the  sta-  taken  by  the  defendants  respectively,  upon  and  from  oflf 
does  not  ope.  their  respective  lands  in  the  s^d  parish,  since  the  plain- 
emption  from  tiff's  collation  and  induction ;  and  of  the  tithes  of  the  a^st- 
^e  tithM^of  ^'  ^^^^  o^  barren  and  unprofitable  cattle,  fed  and  agisted  by 
that  particular    the  defendants  respectively,  on  their  said  respective  lands, 

during  the  same  period,  and  which  tithes  were  alleged 
by  the  bill  to  have  been  subtracted  by  the  defendants 
respectively. 

The  defendants,  by  their  answers,  denied  that  the  plain- 
tiff, as  vicar  of  the  said  parish  of  Crosby-upon-Eden,  was 
entitled  to  the  said  tithes  demanded  by  his  said  bilL 

The  defendants  alleged,  that  the  lands  in  the  parish  in 
their  respective  occupation  had  respectively  been  enjoyed 
without  payment  or  render  of  any  tithes  of  the  titheable 
matters  and  things,  the  tithes  whereof  were  demanded  by 
the  bill,  or  any  of  them,  or  money  or  other  matters  in  lieu 
thereof,  or  any  of  them,  to  the  vicar  of  the  parish,  for  and 
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during  the  whole  time  that  two  persons  in  succession  had         1848. 
held  the  vicarage,  and  for  not  less  than  three  years  after       salmld 

the  institution  of  a  third  person  thereto,  and  during^  such       ,    ^' 

.  Johnson. 

number  of  years  as  were  sufficient  to  make  up  the  full 
period  of  sixty  years,  and  also  the  further  period  of  three 
years  after  the  institution  of  a  third  person  to  the  said 
vicarage. 

The  defendants  further  alleged  by  their  answers,  that, 
in  case  the  pliuntiff  ever  had  any  right  to  the  said  tithes, 
such  right  had  been  barred  in  respect  of  all  the  said  several 
titheable  matters  and  things,  the  tithes  whereof  were  de- 
manded by  the  plaintiff,  by  virtue  of  the  act  made  and 
passed  in  the  second  and  third  years  of  his  late  Majesty 
King  William  the  Fourth,  intituled  "  An  Act  for  short- 
ening the  Time  required  in  Clmms  of  Modus  Decimandi, 
or  Exemption  from  or  Discharge  of  Tithes;"  and  that 
the  same  had  been  so  barred  in  respect  of  all  the  lands  in 
the  occupation  of  the  defendants  respectively. 

The  defendants  did  not  by  their  answers  allege  any 
ground  of  exemption  from,  or  discharge  of,  tithes  of  the 
titheable  matters  and  things,  the  tithes  whereof  were  de- 
manded by  the  plaintiff's  bill,  for  the  lands  in  their  respect- 
ive occupation,  otherwise  than  by  the  enjoyment  of  such 
lands  without  payment  of  such  tithes  or  money,  or  otfier 
matter  in  lieu  thereof,  for  the  above-mentioned  period,  and 
by  the  operation  of  the  above-mentioned  act  of  Parliament. 
The  plaintiff  did  not  on  his  part  allege  or  set  forth  any  pro- 
viso, exception,  incapacity,  disability,  contract,  agreement, 
deed,  or  writing,  in  the  act  mentioned,  or  any  other  matter 
of  fact  or  of  law,  not  inconsistent  with  the  simple  fact  of 
the  exercise  and  enjoyment  of  the  exemption  claimed  by 
the  defendants  of  their  respective  lands  from,  or  discharge 
of  such  lands  of  the  tithes  of  the  said  titheable  matters 
and  things,  the  tithes  whereof  were  demanded  by  the  plain- 
tiff's biU,  upon  which  he  intended  to  rely. 

The  defendants,  by  their  evidence  in  the  cause,  proved 

82 


17^,  heU  tke  aid  Tiaage,  a^  ftr  ad 

ol*  three  rtaa  after  ihe  eolhtiaau 

of  the  Rererasd  Thomi  Ixrvrr,  vlw 

HcBTT  Sksv  IB  the  Tear  1791,  to  and  into  the 

flp;;  and  fbrther,  ice  and  dorii^tliewkokof  the 

<if  tlietiiiie  that  the  nad  Thoons  Lowrr,  who 

Ae  nad  mange  when  the  nad  act  of  PaifiameBt  wsa  paawcdj 

held  the  nad  ricarage,  and  down  to  the  time  when  the  phmi- 

tiS,  who  soooeeded  the  nad  Thomas  Lowiy  in  the  nid 

Tioange,  filed  hk  nad  bill  of  oonqilaint  againflt  the  nid 

defimdanta. 

The  plaintiff  went  into  no  eridenoe  toadiiiig  the  exemp- 
tion from,  or  disdiazge  of,  the  defendants*  reepectiTe  lands 
from  the  payment  of  the  tithes  demanded  by  his  biD. 

The  cause,  baring  been  transferred  from  the  Court  of 
Excheqaer  to  the  Coort  of  Chancery,  came  (m  to  be  heard 
before  the  Bight  Honourable  Vice- Chancellor  Sir  James 
Wifframj  on  the  6th  and  10th  days  of  November,  1841,  and 
stood  for  judgment  on  the  8th  day  of  February,  1842,  when 
his  Honour  made  his  decree  in  favour  of  the  plaintifl^  for 
an  account  and  pa3rment  by  the  defendants  of  the  tithes 
demanded  by  the  plaintiff's  bill 

Against  this  decree  the  defendants  presented  their  peti- 
tion of  appeal  to  the  Right  Honourable  the  Lord  Chancel- 
lor, which  appeal  came  on  to  be  heard  before  his  Lordship 
on  the  17th  and  18th  days  of  November,  1843 ;  and,  on  the 
21st  day  of  the  same  month,  his  Lordship  was  pleased  to 
order  this  case  to  be  stated  for  the  opinion  of  her  Majesty's 
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Justices  of  the  Court  of  Common  Pleas,  relative  to  the        1848. 
construction  of  the  above  act  of  the  2  &  3  Will.  4.  Salkeld 

Her  Majesty's  justices  of  the  said  Court  of  Common      ,    <*• 

,  ,  ,  Johnson. 

Pleas  having  sent  their  certificate  to  the  Kight  Honour- 
able the  Lord  Chancellor,  the  said  cause  came  on  to  be 
again  heard  before  his  Lordship  on  the  19th  day  of  No* 
vember,  1846,  when  his  Lordship  was  pleased  to  order 
this  case  to  be  stated  for  the  opinion  of  her  Majesty's  Court 
of  Exchequer. 

The  plaintiff  and  his  predecessors,  vicars  of  the  said  parish 
of  Crosby-upon-Eden,  have  always  received  the  tithes  in 
kind,  or  moduses  or  compositions  for  the  tithe  of  hay,  (with 
certain  exceptions),  and  of  milk,  calves,  wool,  lambs,  foals, 
bees,  pigs,  geese,  and  eggs  and  line.  Tithes  of  gardens, 
orchards,  and  hemp  have  not  been  paid  in  the  parish. 

It  is  to  be  assumed,  that  the  plaintifi^  is  entitled  to  the  tithes 
of  the  titheable  matters  and  things,  the  tithes  whereof  are 
demanded  by  his  bill  from  the  defendants'  respective  lands, 
unless,  under  the  circumstances  mentioned  in  this  case, 
such  lands  are  exempt  from,  or  discharged  of,  such  tithes. 

[It  is  also  to  be  assumed,  for  the  purposes  of  this  case, 
that,  as  to  some  parts  of  the  lands  in  question,  no  tithe 
of  any  kind,  nor  any  money  or  other  matter  in  lieu  there- 
of, have  or  has  been  paid  or  rendered  during  the  period 
above  mentioned,  (that  is  to  say,  during  the  period  when  the 
Rev.  W.  Gibson,  the  Rev.  Henry  Shaw,  the  Rev.  Thomas 
Lowry,  and  the  plaintiff  were  so  as  aforesaid  vicars  of  the 
said  parish),  although  during  such  period  not  only  the  tithe- 
able  matters  and  things,  the  tithes  whereof  are  demanded 
by  the  plaintifTs  bill,  but  other  titheable  matters  and 
things,  grew  and  arose  from  time  to  time  and  at  various 
times  upon  such  parts  of  the  said  lands. 

[It  is  also  to  be  assumed,  for  the  purposes  of  this  case, 
that,  as  to  other  parts  of  the  lands  in  question,  no  tithes  of 
the  titheable  matters  and  things,  the  tithes  whereof  are  de- 
manded by  the  plaintiff^s  bill,  nor  any  money  or  other  mat- 
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ter  in  lieu  thereof,  have  or  has  been  paid  or  rendered  during 
the  said  periods  above  mentioned,  althou^  at  various  times 
during  such  periods  the  titheable  matters  and  tbingB»  the 
tithes  whereof  are  demanded  by  the  plaintiff's  bill,  gsew 
and  arose  upon  such  last-mentioned-  lands,  and  although  at 
various  other  times  during  the  same  periods  other  titheable 
matters  and  things  (including  com,  grain,  and  haj)  grew 
and  arose  upon  the  last-mentioned  lands,  and  the  titJbeaof 
all  the  last-mentioned  matters  and  things  have  fmm  time 
to  time  been  paid  and  rendered  (a).] 

And  it  is  ordered  that  the  question  for  the  opinion  of 
the  judges  of  the  Court  of  Exchequer  upon  this  case  be^ 
whether,  according  to  the  true  construction  of  the  act  ci 
the  2  &  3  Will.  4,  c  100,  intituled  ''  An  Act  for  short- 
ening the  Time  required  in  Claims  of  Modus  Deoimandt^ 
or  Exemption  from  or  Discharge  of  Tithes,"  a  valid  and 
indefeasible  prescription  or  claim  of  exemption  fnHn  or 
discharge  of  tithes  of  turnips,  potatoes,  cabbages,  taree» 
grass,  clover,  rye-grass,  saintfoin,  and  other  artificial  grasses 
not  made  into  hay,  but  used  as  and  for  green  fodder  or 
carried  off  the  land  in  a  green  state,  and  other  green  crope^ 
and  of  the  agistment  of  barren  and  unprofitable  cattle, 
or  any  of  such  tithes,  can  be  sustained,  under  the  circum- 
stances hereinbefore  mentioned,  for  the  said  lands  in  the 
said  parish  of  Crosby-upon-Eden,  in  the  occupatioa  of  the 
defendants  respectively,  or  any  part  of  such  lands. 

The  case  was  argued  in  Hilary  Term,  (Jan.  21.  and  26),  by 

Manistyy  for  the  plaintiff. — The  case  as  amended  raises 
two  points :  first,  whether,  under  the  2  &  3  Will.  4,  c  lOO(i), 


(a)  At  the  SDggestion  of  the 
Court,  the  case  was  amended  by 
the  insertion  of  the  paragraphs 
within  brackets. 

(b)  Sect.  1,  after  reciting  that 
"  the  expense  and  inconvenience 
of  suits  instituted  for  the  reco- 
very of  tithes  may  and  ought  to 


be  prevented,  by  shortening  the 
time  required  for  the  valid  esta- 
blishment of  claims  of  a  modus 
decimandi,  or  exemption  from  or 
discharge  of  tithes,"  enacts,  '^  that 
all  prescriptions  and  claims  of  or 
for  any  modus  decimandi,  or  of 
or  to  any  exemptkm  from,  or  dis- 
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certain  lands  are  totally  exempt  from  tithes,  simply  be- 
cause no  tithes  whatsoever  have  been  paid  in  respect  of  them 


duuqge  of,  tithes,  by  compodtion 
real  or  otherwise,  shall,  in  cases 
where  the  render  of  tithes  in 
kind  shall  he  hereafter  demanded 
by  oar  said  Lord  the  King,  his 
heirs  or  successors,  or  hy  any 
Duke  of  Cornwall,  or  by  any  lay 
person,  not  being  a  corporation 
sole,  or  hy  any  body  corporate 
of  many,  whether  temporal  or 
spiritual,  be  sustained  and  he 
deemed  good  and  valid  in  law, 
upon  evidence  showing,  in  cases 
of  ckum  of  a  modus  decimandi, 
the  payment  or  render  of  such 
modus,  and  in  cases  of  claim  to 
exemption  or  discharge,  showing 
the  enjoyment  of  the  lands  with- 
out payment  or  render  of  tithes, 
money  or  other  matter  in  lieu 
thereof,  for  the  full  period  of 
thirty  years  next  before  the  time 
of  such  demand,  unless,  in  the 
case  of  claim  of  a  modus  de- 
cimandi,  the  actual  payment  or 
render  of  tithes  in  kind,  or  of 
money  or  other  thing  dififering 
in  amount,  quality,  or  quantity 
from  the  modus  claimed,  or  in 
case  of  claim  to  exemption  or 
discharge,  the  render  or  payment 
of  tithes,  or  of  money  or  other 
matter  in  lieu  thereof,  shall  be 
shewn  to  have  taken  place  at 
some  time  prior  to  such  thirty 
years,  or  it  shall  be  proved  that 
snch  payment  or  render  of  modus 
was  made,  or  enjoyment  had,  by 
some  consent  or  agreement  ex- 
pressly made  or  given  for  that 
purpose  by  deed  or  writing  ;  and 
if  such  proof  in  support  of  the 


claim  shall  be  extended  to  the 
full  period  of  sixty  years  next 
before  the  time  of  such  demand, 
in  such  cases  the  claim  shall  be 
deemed  absolute  and  indefeasi- 
ble, unless  it  shall  be  proved  that 
such  payment  or  render  of  modus 
was  made,  or  enjoyment  had,  by 
some  consent  or  agreement  ex- 
pressly made  or  given  for  that 
purpose  by  deed  or  writing  ;  and 
where  the  render  of  tithes  in 
kind  shall  be  demanded  by  any 
archbishop,  bishop,  dean,  pre- 
bendary, parson,  vicar,  master 
of  hospital,  or  other  corporation 
sole,  whether  spiritual  or  tem- 
poral, then  every  such  prescrip- 
tion or  claim  shall  be  valid  and 
indefeasible,  upon  evidence  show- 
ing such  payment  or  render  of 
modus  made  or  enjoyment  had, 
as  is  hereinbefore  mentioned, 
applicable  to  the  nature  of  the 
claim,  for  and  during  the  whole 
time  that  two  persons  in  succes- 
sion shall  have  held  the  office  or 
benefice  in  respect  whereof  such 
render  of  tithes  in  kind  shall  be 
cliumed,  and  for  not  less  than 
three  years  after  the  appoint- 
ment and  institution  or  induc- 
tion of  a  third  person  thereto : 
provided  always,  that,  if  the 
whole  time  of  the  holding  of 
such  two  persons  shall  be  less 
than  sixty  years,  then  it  shall  be 
necessary  to  show  such  payment 
or  render  of  modus  made  or  en- 
joyment had,  (as  the  case  may 
be),  not  only  during  the  whole 
of  such  time,  but   also  during 
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flbcxit  CT  rrader  of  modns  was 
nude,  '^  ezijovmeiit  hftd,  by  some 
ecAKXit  or  acTbement  exprofilv 
m*^«  or  given  for  thai  purpose 
br  dwd  or  writiiur.'' 

StJTL  2  eDACts,  "that  eToy 
ecASpoEition  for  tithes  which 
h&th  be«n  mftde  or  confirmed 
br  the  decree  of  any  court  of 
equity  in  EnglAnd,  in  a  soit  to 
which  the  ordinary,  patron,  and 
inciunbent  were  parties^  and 
which  hath  not  once  been  aet 
wide,  abandoned,  or  departed 
from,  shall  be,  and  the  same  is 
hereby  confirmed  and  made  ralid 
in  law  ;  and  that  no  modus,  ex- 
emption, or  diachaige  shall  be 
deemed  to  be  within  the  prori- 


s^i&Z  be  yrz-T-t^  to 
a=»c  Vm£  aeuii  npoa 


as  tketime 


ibit  pi«ng  of  tlu*  act.** 

Sect.  7  caarxs^  that,  **m  all 
ankns  ai»i  sails  to  be  eom- 
mmoed  after  this  act  shall  take 

eJFeci,  it  shall  be  sniicieiit  to 
allcce  tba:  the  Bodvs  or  ezcmp- 
t:>n  C4-  iischaire  claimed  was 
acroally  exercised  and  enjoyed 
for  nach  %?[  the  periods  men- 
tioned in  this  act  as  may  be  ap- 
plicable to  the  case  ;  and  if  the 
other  party  shaU  intend  to  rely 
on  any  proviso,  exception,  in- 
c^tacity,  disability,  contract, 
agreement,  deed,  or  writing 
herein  mentioned,  or  any  other 
matter  of  fact  or  of  law  not 
inconsistent  with  the  simple  hfdt 
of  the  exercise  and  enjoyment  of 
the  matter  claimed,  the  same 
shall  be  specially  alleged  and  set 
forth  in  answer  to  the  allegation 
of  the  party  claiming,  and  shall 
not  be  reoeired  in  cTidence  on 
any  general  traTerse  or  denial  of 
the  matter 
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fifihlj;  cases  of  simple  non-payment^  as  in  the  instance  of        1848. 
barren  lands.      A  layman  could  never  prescribe  in  non      s][J]J[^ 
decimando^  for  mere  non-payment  for  any  period  did  not  »• 

.  .  JOHN»ON. 

per  se  constitute  an  exemption.  In  exemption  ratione 
ordinis  time  was  utterly  immaterial ;  but  such  exemption 
tends  to  illustrate  what  the  legislature  was  dealing  with. 
If  it  could  be  shewn  that  lands  belonged  to  a  privileged 
order  before  the  Council  of  Lateran^  payment  or  non- 
payment was  not  the  question.  That  was  expressly  de- 
cided in  the  case  of  The  Earl  of  Clanrickard  v.  Lady 
Denton  (a),  where  Dodderidgcy  J.,  says,  **  If  this  land  were 
discharged  of  tithes  in  the  hands  of  the  prior,  and  the 
priory  were  vested  in  the  king  by  the  statute  of  31  Hen.  8, 
so  that  such  discharge  as  was  in  the  priory  ought  by  the 
law  to  remain,  though  tithes  have  been  paid  ever  since 
the  making  of  the  statute,  and  they  therefore  pray  sentence 
for  the  parson,  yet  a  prohibition  shall  be  granted  after  sen- 
tence ;  for  by  law  this  land  was  discharged  of  tithes,  and 
this  constant  payment  ever  since  the  statute  (admitting  it 
to  be  so)  does  not  make  it  chargeable  by  the  laws  of  the 
realm ;  and  therefore,  if  their  sentence  be  contrary  to  the 
law  of  the  realm,  a  prohibition  ought  to  be  granted."  Then 
as  to  the  statute  2  &  3  WiU.  4,  c  100.  The  true  mode  of 
construing  statutes  is  well  explained  by  Sir  John  Nichott, 
in  Brett  v.  Brett  (b)y  where  the  question  was,  whether  a 
l^acy  to  a  subscribing  witness  to  a  mere  will  or  codicil  of 
personalty  was  void  by  the  25  Geo.  2,  c.  6 ;  and  the  Court 
held,  that  though  the  statute  extended  in  terms  to  all  wills 
and  codicils  whatsoever,  yet  it  was  limited  in  point  of  true 
construction  to  wills  and  codicils  of  real  estate  only.  Sir 
John  NichoHy  in  delivering  judgment,  says,  "  The  key  to  the 
opening  of  every  law  is  the  reason  and  spirit  of  the  law — 
it  is  the  'animus  imponentis' — the  intention  of  the  law- 
maker   expressed    in   the   law   itself   taken  as    a  whole. 

(a)  1  E.  &  Y.  306,  308.  (b)  3  Addams,  210. 
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1848.        Hence,  to  arrive  at  the  true  meaning  of  anj  partieular 
Salkkld      pl^u'^^86  ui  a  statute,  that  particular  phrase  is  not  to  be 
V.  viewed  detached  firom  its  context  in  the  statute :  it  is  to  be 

viewed  in  connexion  with  its  whole  context — meaning  by 
this  as  well  the  title  and  preamble  as  the  purview  or 
enacting  part  of  the  statute.  It  is  to  the  preamble  more 
eq>eoiall7  that  we  are  to  look  for  the  reason  or  spirit  of 
every  statute ;  rehearsing  this  as  it  ordinarily  doec)»  the  evils 
sought  to  be  remedied,  or  the  doubts  purported  to  be  re- 
moved by  the  statute,  and  ao  evidencing  in  the  best  and 
most  satisfactory  manner  the  object  or  intention  of  the 
legislature  in  making  and  passing  the  statute  itself."  The 
same  mode  of  construction  was  adopted  in  the  case  of 
Emanuel  v.  Constabk  (a),  (where  it  appears  by  a  note  that 
the  judgment  in  Brett  v.  Brett  was  affirmed  by  the  Dele* 
gates),  and  also  in  Foster  v.  Banbury  {b),  and  Stowel  y. 
Lord  Zouch  (c).  In  Crespigny  v.  Wittenoom  {d),  BuUer,  J., 
says,  ^'I  agree  that  the  preamble  cannot  controul  the 
enacting  part  of  a  statute,  which  is  expressed  in  clear  and 
unambiguous  terms.  But  if  any  doubt  arises  on  the  words 
of  the  enacting  part,  the  preamble  may  be  resorted  to  to 
explain  it."  Bearing  in  mind  that,  before  the  statute 
2  &  3  WilL  4,  c.  100,  the  words  "  exemption  "  and  "  dis- 
charge," when  used  with  reference  to  tithes,  had  a  clear 
and  definite  meaning,  the  statute  is  intituled  ''An  Act 
for  shortening  the  time  required  in  Claims  of  Modus  Deci- 
mandi,  or  Exemption  from  or  Discharge  of  Tithes ;"  and 
the  preamble  is, ''  Whereas  the  expense  and  inconvenience  of 
suits  instituted  for  the  recovery  of  tithes  may  and  ought  to 
be  prevented,  by  shortening  the  time  required  for  the  valid 
establishment  of  claims  of  modus  decimandi,  or  exemp- 
tion from  or  discharge  of  tithes."  Then  the  enacting  part 
of  the  clause  deals  with  two  classes  of  cases :  first,  lands 


(a)  3  Rubs.  436.  (c)  Plow.  369. 

[b)  3  Sim.  40.  Id)  4  T.  R.  790. 
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subject  to  a  modusi  or.  exemption  or  dischacge  from  tithesi  1848. 
by  composition  real  or  otherwise;  secondly^^  lands  only  Salk»ld 
exempt  from  payment  of  tithes  in  kind,  or  anything  in  lieu  .  ** 
thereo£  The  words  all  claims  "  of  or  to  any  exemption," 
must  be  read  as  claims  ^^  of  or  to  some  exemption,"  that  is, 
somedliing  must  be  stated  as  a  lawful  ground  of  exemption. 
The  words  *'or  otherwise"  have  reference  to  the  words 
'' composition  real."  In  the  case  of  a  demand  of  tithes  in 
kind  by  a  corpomtion  sole,  enjoyment  of  the  land  for  the  full 
period  of  sixty  years,  without  payment  of  titiies,.  money  or 
other  matter  in  lieu  thereof,  renders  the  exemption  or  disr 
charge  indefeasible,  unless  the  payment  was  made  or  tiie 
enjoyment  had  by  consent  or  agreement  made  or  given  by 
deed  or  in  writing.  The  statute  has  only  shortened  the  time 
during  which  it  is  necessary  to  prove  that  the  exemption  has 
been  enjoyed :  in  other  respects,  the  law  remains  as  befprOf 
A  claim  to  exemption  *'  by  composition  real  or  otherwise" 
cannot  include  the  case  of  a  mere  non-payment.  In  Com* 
Dig.  ''  Parliament,"  (B.  14),  it  is^  said,  ''  But  if  a  statute 
begins  with  inferior  persons,  the  general  words  do  not 
extend  to  superior  persons:  as  the  statute  W.  2.  41,  si 
abbates,  priores,  custodes  hospitalium  et  aliarum  domorum 
religiosarum,  does  not  extend  to  a  bishop."  Again,  (B.  26), 
*^  Words  which  begin  with  inferior  persons  do  not  include 
superior."  The  law  is  stated  in  similar  terms  in  The 
Archbishop  of  Canterbury's  case  (a).  If  the  legislature  had 
intended  that  mere  non-payment  should  be  a  ground  of 
exemption,  they  would  have  said  so.  In  Knight  v.  The 
Marquis  of  lVaterford{h\  the  Court  said,  that  they  saw  no 
reason  to  believe  that  the  framer  of  the  statute  used  the 
word  ''modus"  in  any  other  than  its  proper  sense.  Then 
why  is  a  different  meaning  to  be  put  on  the  words  ''  ex- 
emption "  and  "  discharge  ?  "  The  Court  will  not  extend 
the   words   of  a  statute  so  as   to  create  an   exemption 

(«)  2  Rep.  46 ;  1  E.  &  Y.  113.  (Jb)  16  M.  &  W.  419. 
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1848.  unknown  to  the  law :  BaUiffs  of  Godmanehetter  ▼.  JPkHr 
lips  (a).  *'  Exemption  "  and  *^  discharge  "  must  be  taken  to 
mean  a  *'  legal  exemption  and  (Uscharge."  For  some  time 
after  the  passing  of  the  31  Hen.  8,  a  13^  it  was  a  ques- 
tion whether  unity  of  possession  at  the  time  of  the  dis- 
solution of  the  monastery  did  not  of  itself  constitute  s 
ground  of  discharge ;  but  it  was  ultimately  decided  to  be 
only  a  suspension  of  payment^  so  long  as  the  unity  held: 
Gibson's  Codex,  673 ;  Doubitofte  v.  Curteme  (i>  In  the 
report  of  the  latter  case,  in  1  Eagle  and  Younge,  it  is  stated 
that  the  judges  ^'resolved  tiiat  unity  of  possesmon  of  the 
lands  and  rectory  b  not  any  extinguishment  or  sospenoon 
omnino  of  tithes,  tillies  being  a  mere  collateral  duty  to  the 
land,  and  not  any  way  appertaining  to  it,  as  appears  from 
30  Hen.  8 ;  Dy.  42  Edw.  3. 13,  and  32  Hen.  8,  c.  1."^  The 
same  law  is  laid  down  in  Priddk  and  Nappet's  ea$e{e\ 
Slade  V.  Drake  {d\  Clavill  v.  Oram  (e).  Mere  unity  of  pos- 
session, therefore,  did  not  operate  as  a  discharge  from  tithes: 
Anonymous  case  {/) ,  Prows^s  case  (y).  In  Co.  Litt.  s.  728,  it 
bsaid,  ^'Thewordsof  an  act  of  Parliament  must  be  taken  in 
a  lawful  and  rightful  sense,  as  here  the  words  being  (whereof 
no  fine  is  levied  in  the  King's  Court),  are  to  be  ondei^ 
stood,  whereof  no  fine  is  lawfully  or  rightfuUy  leyied  in 
the  King's  Court  **  The  same  doctrine  was  acted  upon 
in  the  construction  of  the  Statute  for  payment  of  Tithes, 
2  Ed.  6«  c.  13,  where  the  sense  of  the  words  ^  or  of  right 
or  custom/*  i»,  *S^r  by  rightful  custom:"  2  Inst  650. 
Si\  hefv«  a  '*  compilation  real  or  otherwise,"  means  other- 
wise by  some  hnrfiil  mean&  The  landowner  must»  there- 
fon\  briuiT  his  claim  within  the  law  in  this  respect,  in 
the  same  manner  as  he  was  obliged  to  do  before  the  star 
tute.     The  sututc  limits  the  time  required  for  enjoyment, 


^«^  ,^  11.  ^Sc  A  J.  1^  (./)  UoK  2d5:  I  £.  &  T.  314. 

^*^  Crvv  Jfcf,  4Ai:  I  t:,  &  Y.  {,f^  .^  E.  &  Y.  ia69, 

2«£.  v/>  1  K.  &  Y.  66:  GodK  1. 
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but  the  origin  of  the  exemption  must  still  be  defined.        1848. 
The  mere  enjoyment  of  the  claim  for  the  period  pre-      Salkblo 
scribed  by  the  act  is  not  sufficient.      The  2nd  section      ,    *• 

,  Johnson. 

maj  present  some  difficulty  in  its  construction^  but  that 
section  is  not  in  the  least  degree  opposed  to  the  plain- 
tiff's argument.  The  7th  section  enacts,  that  it  shall  be 
sufficient  to  allege  that  the  modus,  or  exemption  or  dis- 
charge, was  actually  exercised.  How  could  that  section 
be  carried  out,  if  mere  non-payment  were  an  exemption  ? 
If  a  claim  to  exemption  is  to  be  alleged,  it  must  be  ne- 
cessary to  establish  it  by  proof.  The  claim  must  be  ca- 
pable of  being  pleaded  and  traversed.  In  Earl  of  Stam- 
ford V.  Dunbar  (a)  it  was  held  that,  where  a  party  pleads 
a  claim  of  a  modus  decimandi,  he  may  prove  it  by  the 
same  evidence  as  would  have  been  sufficient  before  the 
present  statute.  The  statute  does  not  give  any  new  daiuL 
[He  referred  also  to  Corporation  of  Bury  St.  Edmunds 
V.  Evans  (V)y  and  to  Salkeld  v.  Johnson  (c),  and  FeUowes  v. 
Clay  {d)J\  Taking,  then,  the  different  sections  of  the  act  in 
connexion  with  the  enacting  clause  now  under  discussion, 
it  b  clear  that  mere  non-payment  cannot  create  an  exemp- 
tion. A  fair  test  in  construing  this  statute  is  to  consider 
the  case  of  others  in  pari  materia,  and  especially  that  of 
2  &  3  WilL  4,  c  71,  the  object  of  which  was  to  shorten  the 
time  over  which  proof  of  right  to  land  should  extend ;  and 
the  language  there  used  shows  how  the  present  statute 
would  have  been  worded,  had  such  been  the  intention  of  the 
legislature.     [He  also  referred  to  6  &  7  Will.  4,  c  71.] 

In  the  second  place,  there  can  be  no  doubt  that  the 
last  question  proposed  must  be  answered  in  the  negative. 
The  terms  of  the  act  are  not  in  any  way  applicable  to 
such  an  exemption  as  is  sought  to  be  established :  Bayley 
V.  Drever{e).    In  that  case,  the  Court  of  Queen's  Bench 

(a)  13  M.  &  W.  822.  (c)  2  C.  B.  749. 

(b)  2  E.  &  Y.  72.  (d)  4  Q.  B.  313. 

(e)  1  Ad.  &  E.  449. 


268  SZCHBQUKR  RlfiFOBTO. 

1848.       intimated,  that  the  perception  of  the  oom  lithe  was  at  -all 

Salkvld      events  good  prim&  facie  evidence  of  a  title  to  the  tithe 

«•  generallj :    see  DotMtofie  y.  Curteene  (a).      [He  also  xe- 

«l  0BN80N* 

ferred  to  Be  Appledore   Ccmmutation  (ft),  Leymm  t.  P«r- 
9anM{c\  Layng  v.  Yarb(jrough{dy\ 

Matins^  contr&. — The  firatcpiestionis,  whether  the  merenon- 
pajment  of  tithes  for  the  period  prescribed  by  the  act  under 
consideration  is  an  exemption  from  the  payment  of  all'tithes; 
the  second  question  is,  whether  the  non-render  of  a  partica- 
lar  kind  of  tithes,  others  having  been  paid  during  the  period, 
is  an  exemption  from  the  hitter.  It  will  not  be  irrdevant  to 
the  questions  in  dispute,  to  consider  in  the  first  place  what 
the  mischiefs  were  for  which  the  legislature  sou^t  to  pro- 
vide  a  remedy.  It  has  ever  been  the  policy  of  the  law  of 
England  to  make  the  continued  enjoyment  of  property 
conclusive  evidence  of  the  right ;  and  the  time  required  to 
establish  such  enjoyment  has  gradually  been  limited.  By 
the  writ  of  right,  it  was  at  first  sixty  years;  that  period 
has  since  been  further  reduced  to  twenty  years.  Tithes, 
however,  formed  an  exception  to  this  doctrine  of  limita- 
tion, and  this  was  found  to  be  the  cause  of  excessive  litiga- 
tion. It  was  reasonable  that  so  salutary  a  rule  should  he 
extended  to  the  Church,  and  that  her  property  should 
be  placed  on  the  same  footing  as  that  of  the  laity  in  this 
respect  It  was  not  for  the  benefit  of  a  parish  that  a 
new  incumbent,  upon  his  arrival,  should  be  immediately 
plunged  into  litigation,  in  order  to  establish  these  chums, 
which,  though  originally  just,  had  slept  quietly  and  undis- 
turbed during  his  predecessors'  times.  The  rule  with  respect 
to  a  modus  and  total  exemption  may  be  admitted,  viz.  that 
in  these  two  cases  time  afforded  no  conclusion  against  the 
rights  of  the  Church.     As  to  the  claim  of  a  modus,  time,  in 


(a)  Cro.  Jac.  454.  (c)  2  E.  &  Y.  648. 

(b)  8  Q.  B.  139.  {d)  3  E.  &  Y.  864. 
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point  Off  fact,  was  the  only  evidence  of  right;  and  if  there        1848. 
was  any  evidence  to  go  to  the  jury,  the  daimant  was  sure      ^;;2I^ 
to  establish  his  right ;  but  still  he  was  liable  to  be  met  by  a  «• 

single  instance  of  payment,  which  was  of  three  centunes 
standing.  With  respect  to  a  modus,  therefore,  time  was  the 
only  evidence  required  to  support  it.  The  case  of  total 
exemption,  however,  rests  upon  a  different  ground.  Mere 
non-payment  was  never  sufficient  to  establish  that  right,  but 
it  was  necessary  to  shew  its  legal  origin.  In  such  a  case, 
the  first  step  to  be  proved  was,  that  the  lands  in  question 
were  in  the  hands  of  some  great  monastery  at  the  time  of 
the  Dissolution,  and  non-payment  in  modem  times  was  all 
that  was  required  in  that  capacity ;  the  prior  exemption  and 
modem  non-payment  were  the  essentials  of  total  exemption. 
In  both  these  cases  Lord  TenterdetCs  Act  had  to  deal  with 
time;  but  it  is  said  that  it  does  not  apply  to  total  exemption, 
because  it  deals  with  time  only.  In  the  case  of  total  exemp- 
tion, it  was  necessary  to  go  back  as  far  as  the  13th  Eliza^ 
beth  for  the  proof,  before  which  all  compositions  inust  have 
been  entered  into,  in  order  to  be  valid.  It  was,  therefore, 
a  question  of  time  in  each  case.  In  that  of  a  total  exemp- 
tion, the  claimant  had  to  go  back  three  centuries ;  in  the 
other  case,  sixty  years.  As  time,  therefore,  was  the  diffi- 
culty with  which  the  landowner  had  to  deal,  it  was  the 
object  of  the  legislature  to  remove  that  obstacle.  The 
great  expense  of  a  tithe  trial,  where  the  claim  was  one  of 
total  exemption,  consisted  in  shewing  the  origin  of  it,  non- 
payment being  easily  proved.  It  was  argued  by  Mr.  Boteler, 
when  the  present  question  was  under  discussion  before  fFi' 
gram^  V.  C,  that  a  construction  which  should  confine  the 
operation  of  the  act  to  cases  where  a  legal  capacity  of  exemp- 
tion was  shewn  aliunde,  would  in  a  great  measure  render  it 
nugatory  (a).  The  plaintiff  relies  upon  the  title  and  preamble 
of  the  act,  which  are  for  shortening  the  time :  but  these 

(a)  1  Hare,  199. 
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1B48.  agree  with  the  provisioiiB  of  the  act,  and  no  inoonaisteiiojr 
Salkbld  Arises  between  them,  from  the  construction  which  the  de- 
-    ^*  fendants  seek  to  put  upon  it     The  act  removes  the  neces- 

JOBNSOK.  ^  ... 

rity  of  proving  a  legal  origin  in  case  of  total  exempticML   It 
makes  the  whole  matter,  in  absence  of  everything  else  bat 
enjoyment,  a  mere  question  of  time.     It  is  admitted  that 
no  doubt  arises  upon  the  enacting  part  of  the  Ist  sectioiL 
If  the  question  rested  there,  it  is  agreed  that  there  would 
be  no  room  for  any  doubt  whatever,  and  that  then  non- 
payment would  be  conclusive  evidence  of  a  claim  of  total 
exemption.     At  all  events,  it  is  prim&  facie  evidence,  and 
throws  the  burthen  of  proof  on  the  opposite  side.      The 
preamble  certainly  casts  a  doubt  upon  the  question,  by  the 
words  ^^  by  shortening  HtLQ  time,''  which  are  there  introduced. 
It  has  been  said  that  there  is  no  such  thing  as  a  particular 
exemption  from  tithes ;  but  it  is  laid  down,  in  Ea^e  on 
Tithes  (a),  that  ^^  a  prescription  may  be  alleged  for  a  part 
as  well  as  the  whole  of  the  tithes  of  the  land :"   The  Parmn 
of  Peykirke^s  case  (i),   Clavtll  v.  Oram  (c),  Thorpe  v.  Mat'^ 
tingley{d).      Then,  with  respect  to  the  7th  section.     It  is 
only  necessary  for  the  landowner  to  allege  that  he  has  enr 
joyed  such  exemption ;  he  need  not  allege  or  prove  the 
grounds  of  that  exemption.     In  this  respect.  Lord  Tenter- 
derCs  other  act,  2  &  3  WilL  4,  c.  71,  may  be  referred  to  as 
being  analogous  to  the  present :  there  the  time  of  enjoy- 
ment is  the  evidence  of  the  right.     [Parhe^  B. — Is  the 
claim  of  exemption  ratione  ordinis,  when  established  under 
this  act  by  proof  of  non-payment,  a  general  and  absolute 
exemption,  or  a  qualified  one,  so  long  as  the  lands  con- 
tinued in  the  hands  of  the  claimant?]     An  absolute  ex- 
emption, or  at  all  events  it  would  be  so  prim&  facie,  under 
the  7th  section;  the  tithe-owner  might  reply,  and  shew  how 
such  exemption  had  been  removed.     If  the  statute  has  not 
effected  this,  it  is  nugatory.     It  was  evidently  intended  for 

(a)  Vol.  2,  p.  230.  (c)  3  E.  &  Y.  1369. 

\h)  1  E.  &  Y.  66.  {d)  2  Y.  «c  C.  421. 
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the  benefit  of  the  claimant  for  total  exemption.     The  policy         1848. 
of  the  law  is  to  establish  the  rights  of  property  and  enjoy-      salmld 

ment ;  and  the  present  question  does  not  turn  so  much  upon  *• 

.  •  .  _  /» ,>    1.  Johnson. 

the  narrow  construction  of  an  act  of  Parliament,  as  upon 

the  rule  of  policy  already  mentioned.  With  respect  to 
the  construction  of  a  statute,  the  case  of  Doe  d.  Bywater 
Y.  Brandling  (a)  is  an  authority  to  shew,  that  where  there 
is  no  repugnancy  between  the  preamble  and  enacting  part, 
the  defendants'  construction  of  the  act,  which  gives  to  the 
enacting  part  its  largest  remedial  operation,  should  be 
adopted.  And  this  construction  is  consistent  with  the  ge- 
neral tone  of  modem  legislation.  It  has  been  urged  that  a 
legal,  that  is,  lawful,  origin  must  be  shewn.  But,  if  a  per- 
son remain  in  enjoyment  of  another's  land  for  a  certain 
period,  although  at  first  he  may  unlawfully  obtain  posses- 
sion, he  thereby  may  acquire  a  good  and  lawful  title. 
Why  should  not  this  rule  be  extended  to  the  case  of  ex* 
emption  from  tithes  ?  With  regard  to  the  second  propo- 
ration,  if  the  first  be  established  in  the  defendants'  favour, 
great  progress  will  be  made  towards  establishing  the  se- 
cond ;  and  it  is  submitted  that,  in  the  decision  of  this  part 
of  the  question,  a  liberal  and  broad  construction  should  be 
placed  upon  the  statute,  so  as  to  extend  its  operation  and 
the  benefits  it  is  meant  to  afford. 

Manisiyy  in  reply. — Upon  the  construction  which  has 
been  contended  for  by  the  defendants,  the  Church  would  be 
deprived  of  some  of  her  rights.  If  this  statute  had  been  in- 
tended to  give  an  exemption  from  tithes  in  the  manner  pro- 
posed, the  legislature  would  have  framed  it  differently,  and 
would  no  doubt  have  inserted  a  specific  clause  to  effect  that 

object. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

(a)  7  B.  &  C.  60a 

VOL.  U.  T  BXCH. 
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1848.  Pollock,  C.  B. — The  case  which  has  been  sent  for  our 

Salkbld      opinion  from  the  Court  of  Chancery,  was  amended  ivoon- 
,    V*  sequence  of  some  observations  of  the  Court,  and  nuses  now 

JOBNSOK. 

two  questions. 

First,  whether  under  the  statute  2  &  3  Will.  4,  a  100,  a 
valid  and  indefeasible  prescription  or  daim  of  exemption 
from,  or  discharge  of,  tithes  can  be  sustained  for  certain 
lands,  which  have  never  paid  tithe  of  any  kind,  or  anything 
in  lieu  thereof,  for  the  statutory  period  of  two  incumbendes 
and  three  years  of  a  third,  making  together  not  less  than 
sixty  years;  though  during  such  period  titheable  matters 
and  things,  (the  tithes  whereof  are  demanded  by  the  bill]^ 
and  other  titheable  matters,  grew  and  arose  at  various  times. 

Secondly,  whether  a  valid  and  indefeasible  prescription 
or  claim  of  exemption  from,  or  discharge  of,  the  tithe  of 
a  particular  titheable  matter,  can  be  sustained  under  that 
statute,  where  no  tithe  of  such  matter,  or  anything  in 
lieu  thereof,  has  been  paid  for  the  statutory  period,  althou^ 
at  various  times  during  that  period  such  titheable  matters 
have  been  grown  on  particular  lands,  and  the  tithes  of  aU 
other  titheable  matters  grown  on  the  said  lands  have 
been,  during  that  period,  from  time  to  time  rendered.  In 
other  words,  the  first  question  is,  whether  there  is  a  total 
exemption  of  certain  lands  bearing  titheable  matters,  sim- 
ply because  no  tithes  whatever  have  been  paid  in  respect 
of  them  for  the  prescribed  period — the  second  question, 
whether,  if  some  tithes  have  been  paid  and  others  not, 
there  is  an  exemption  for  the  latter. 

These  questions  depend  upon  the  construction  of  the  act 
of  Parliament,  which,  unfortunately,  has  been  so  penned 
as  to  give  rise  to  a  very  remarkable  difference  of  opinion 
amongst  the  judges ;  and  it  must  be  admitted  that  the  act 
has  not  been  drawn  with  the  accuracy  that  was  to  be  ex- 
pected from  the  very  eminent  judge  to  whom  the  prepara- 
tion of  it  is,  and  we  believe  correctly,  attributed.  After 
that  great  difference  of  opinion,  it  is  impossible  not  to  feel 
a  doubt  as  to  the  propriety  of  the  conclusion  to  which  we 
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have  oome :  that  oonclusion  is,  that  the  first  of  these  ques-        1848. 
lions  is  to  be  answered  in  the  affirmatiye,  but  with  a  quali* 
fication,  viz.  that  the  enjoyment  has  been  as  of  right;  the  latter 
simply  in  the  negative. 

We  propose  to  construe  the  act  of  Parliament,  according 
to  the  legal  rules  for  the  interpretation  of  statutes,  princi- 
pally by  the  words  of  the  statute  itself,  which  we  are  to 
read  in  their  ordinary  sense,  and  only  modify  or  alter  so 
far  as  it  may  be  necessary  to  avoid  some  manifest  absurdity 
or  incongruity,  but  no  further.  It  is  proper  also  to  oon- 
fdder  the  state  of  the  law  which  it  proposes  or  purports 
to  alter,  the  mischiefs  which  existed,  and  which  it  was  in- 
tended to  remedy,  and  the  nature  of  the  remedy  provided, 
and  to  look  at  the  statutes  in  pari  materift  as  a  means  of 
explaining  this  statute.  These  are  the  proper  modes  of  as- 
certaining the  intention  of  the  legislature ;  and  we  shaH  not, 
therefore,  refer  to  the  Report  of  the  Real  Property  Com- 
missioners, published  shortly  before  the  passing  of  this 
act,  and  to  which  it  is  supposed  to  have  owed  its  origin,  in 
order  to  explain  its  meaning ;  not  conceiving  that  we  can 
legitimately  do  so,  however  strongly  we  may  believe  that  it 
was  introduced  in  order  to  carry  into  effect  their  recom- 
mendation to  establish  a  new  statute  of  limitations  for  tithes. 

Before  we  proceed  to  examine  the  words  of  the  statute 
itself,  it  will  be  convenient  to  consider  the  state  of  the 
law  at  the  time,  which  the  act  was  intended  to  alter. 
The  law  of  tithes  was  anomalous.  In  the  first  place,  the 
legislature  had  protected  the  property  of  the  Church  by 
rendering  it  inalienable.  That  which  other  proprietors  in 
fee-simple  could  do  with  their  property,  the  Church  (re- 
presented by  the  incumbent,  patron,  and  ordinary)  was  dis- 
abled from  doing.  Again,  the  nature  of  the  property  was 
itself  peculiar.  A  layman  could  not  at  common  law  have 
any  permanent  estate  in  tithes,  for  they  were  spiritual,  as 
it  was  said ;  and,  consequently,  not  being  capable  of  having 
such  permanent  estate  in  them,  he  could  not  claim  to  be 

t2 
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1848.  dlflcharged  of  them.  But  the  same  rule  did  not  ^pply  to 
ecclesiastical  persons,  nor  to  the  king,  who  was  persona 
mixta,  nor  to  their  respective  farmers,  lessees,  and  tenants. 
These  rules  had  produced  a  somewhat  strange  state  of  law, 
which  was  still  further  complicated  by  the  statutory  ar- 
rangements consequent  on  the  dissolution  of  the  monas- 
teries, by  which  laymen,  possessors  of  abbey  lands,  became 
entitled  to  the  privileges  and  exemptions  of  the  ecclesi- 
astical bodies  from  whom  their  property  was  derived.  The 
various  defences  (imder  these  drcumstanoes)  to  the  daim  of 
payment  of  tithe  in  kind  may  be  thus  stated :  first,  modus 
decimandi,  which  was  either  a  custom  time  out  of  mind  with- 
in a  district,  of  paying  tithes  in  one  constant  mode,  fixed  by 
the  custom,  and  depending  on  some  antecedent  agreement 
made  before  legal  memory  between  the  parishioners  and 
the  parson,  patron  and  ordinary,  for  ^ving  to  the  parson 
some  definite  profit  in  lieu  of  tithes,  or  by  prescription  in 
the  case  of  individual  lands,  founded  on  a  like  agreement; 
secondly,  discharge  by  composition  real,  which  scarcely  dif- 
fered from  a  modus  in  any  other  respect  than  by  having 
its  commencement  after  legal  memory,  and  before  the  dis- 
abling statute  13  Eliz.,  and  in  being  founded  on  a  deed  or 
writing;  but  the  thing  given  by  the  parishioner,  and  re- 
ceived by  the  parson,  in  lieu  of  tithes,  was  often  precisely 
the  same  as  that  which  was  the  substitute  for  the  tithe  in 
the  case  of  a  modus.  Subsequently,  also,  to  the  disabUng 
statute  of  Elizabeth,  a  species  of  composition  real  was  at- 
tempted to  be  created  by  a  deed  of  composition,  to  which 
parson,  patron,  and  ordinary  gave  their  consent,  and  which, 
jafter  an  amicable  suit,  was  confirmed  by  decree  of  the  Court 
x>f  Chancery.  But  these  supposed  compositions  real,  after  ex- 
isting for  some  time,  were  declared  illegal  by  Lord  Northing^ 
tnii  in  the  case  of  The  Attorney "Creneral  v.  Cholmondeley(a), 
in  the  year  1765,  and  his  decree  was  confirmed  by  the  House 

(a)  2  Eden,  304. 
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of  Lords.   From  that  date  these  supposed  compositionB  real         1848. 
ceased,  and  such  arrangements  had  subsequently  been  con-      sIlkbld 
firmed  by  private  acts  of  Parliament  alone.  ^* 

There  remain  only  the  other  heads  of  exemption,  which  all 
depended  on  the  nature  of  the  lands  sought  to  be  discharged: 
first,  those  lands  which  from  time  immemorial  had  been,  and 
were  held  free  of  tithes  in  the  hands  of  ecclesiastical  persons, 
their  lessees,  farmers,  or  tenants ;  secondly,  those  which  had 
been  so  held  till  the  dissolution  of  monasteries,  and  were  in  lay 
hands  by  grants  from  the  Crown ;  and  lastly,  those  which,  at 
the  time  of  such  dissolution,  had  been  in  the  hands  of  the  two 
privileged  orders  of  Cistercians  and  Hospitallers,  and  had  been 
granted  in  like  manner  to  laymen  by  the  Crown.  In  the 
proof  of  these  various  grounds  for  non-payment  of  tithes  in 
kind,  certain  difficulties  had  arisen.  In  the  case  of  moduses, 
inasmuch  as  it  was  necessary  to  shew  a  payment  of  the  same 
modus  from  the  time  of  Richard  I,  it  is  obvious  that  a 
variation  at  any  remote  period  short  of  that  date  was  fatal ;: 
and  it  often  happened  that,  by  the  production  of  ancient 
documents,  such  as  the  taxation  of  Pope  Nicholas,  the  eccle- 
siastical and  parHamentary  surveys,  ancient  terriers,  and  the 
like,  moduses  which  had  confessedly  been  paid  for  one  hun- 
dred or  two  hundred  years  without  variation  were  set  aside, 
and  this  afler  property  had  been  transferred  on  the  supposi- 
tion of  their  validity ;  so  that  it  was  justly  said,  that  the  law  in 
this  respect  was  anomalous,  for  that  whereas  length  of  time 
in  all  other  cases  established  rights,  in  the  case  of  the 
Church  it  was  of  itself  absolutely  immaterial  to  the  title  of 
the  laity  to  exemption.  But,  besides  the  insecurity  of  the 
title,  the  expense  to  the  parties  in  such  suits  was  enor- 
mously increased  by  the  existing  state  of  the  law. 

The  cases  of  composition  real  were  but  slightly  different. 
Practically  they  were  liable  to  the  same  danger  as  moduses^ 
fix)m  variations  of  payment  or  the  like ;  but  besides  this,  the- 
Courts  had  held  that  mere  usage  alone  was  not  sufficient, 
for  that  (as  it  was  said)  would  be  to  convert  often  a  bad  m<H 
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1848.        dut  into  a  good  composition  real;  for  a  modus  rank  in  tbe 
g    '  time  of  Richard  I,  and  therefore  bad,  might  not  be  rank  in 

V.  the  13  Eliz.y  and  so  might  be  valid  as  a  composition  real 

of  that  date.  The  Courts,  therefore,  required  some  proof 
of  the  instrument  of  composition.  But  the  strictness  of  the 
rule  on  the  subject  of  this  proof  had  been  muck  relaxed, 
and  very  slight  evidence  of  such  deed,  and  even  reputation 
alone,  accompanying  the  fact  of  payment,  tending  to  shew 
that  such  payment  was  in  respect  of  a  composition  real  ex- 
isting afler  legal  memory  and  before  the  13th  of  Elizabeth, 
seems  to  have  been  sufficient  to  lead  to  the  presumption 
that  such  payment  was  evidence  of  composition  real,  and 
not  of  a  prescriptive  modus.  But,  undoubtedly,  notwith- 
standing the  learned  argument  of  Mr.  Baron  Woody  in 
Bennet  v.  Neal{a)y  some  evidence  was  required  in  addition 
to  the  fact  of  mere  payment  of  the  same  sum  continually. 
The  case  of  a  composition  real,  therefore,  seems  to  have  been 
subject  to  the  same  difficulties  (with,  however,  this  slight 
addition  to  them)  as  that  of  the  modus. 

We  now  come  to  the  cases  of  exemptions.  In  some  of 
these  much  greater  inconvenience  was  experienced,  and 
more  expense  was  generally  incurred  in  their  proof.  Those^ 
indeed,  which  depended  on  prescriptions,  set  up  by  ecdesi- 
astical  corporations,  their  lessees  or  farmers,  were  liable  to 
the  same  inconveniences  as  have  been  already  pointed  out 
in  the  cases  of  moduses  and  compositions  real ;  but  those  in 
which  the  exemption  was  claimed  by  virtue  of  the  privi- 
leges enjoyed  by  abbeys  at  the  dissolution,  required  much 
time  and  very  expensive  proof.  They  required  proof,  in 
the  case  of  prescriptive  exemptions,  that  the  abbey  was  it- 
self immemorial,  that  its  possession  of  the  lands  should  be 
shewn  to  have  been  immemorial  also,  and  that  this  posses- 
sion should  be  shewn  to  have  continued  to  the  time  of  tiie 
dissolution.     In  the  case  of  exemption  by  order,  the  monas- 

(a)  Wightw.  324. 
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tery  must  have  been  shewn  to  haye  been  Cistercian  or  Hos-        1848. 
pitaller,  the  lands  to  have  belonged  to  it  at  the  Council  of      sImuild 
Lateran,  and  at  the  dissolution*     It  is  not  necessary  to  re-      ,    *'• 

.        .  J0HN90lf. 

fer  to  discharges  by  composition  or  grant  to  ecclesiastical  bo- 
dies, or  to  that  by  unity  of  possession,  as  they  were  scarcely 
ever  set  up  in  practice. 

But,  though  all  these  proofs  were  by  degrees  made 
more  and  more  general,  by  the  enlarged  effect  which  the 
more  modem  decisions  gave  to  the  usage,  which  was 
held  to  be  a  ground  of  presumption  of  all  which  was 
necessary  to  sustain  the  exemption,  after  the  proof  of  title 
to  the  abbey  lands  or  composition  real  was  given,  yet  the 
risk  and  expense  of  a  tithe  suit  to  the  parties  was  still  very 
great.  In  this  state  of  the  law,  the  act  of  2  &  3  Will.  4, 
c.  100,  passed,  and  was  undoubtedly  intended  to  provide  a 
remedy  for  some  of  these  mischiefs,  and  must  be  construed 
according  to  the  established  rule,  in  a  liberal  spirit,  for  the 
purpose  of  furthering  that  remedy,  and  repressing  the  mis- 
chief. 

What,  then,  was  the  mischief  which  the  legislature 
meant  to  remove,  and  what  the  remedy  intended  to  be  ap- 
plied ?  For  the  plaintiff  it  is  argued,  that,  in  the  case  of 
a  modus,  it  was  intended  only  to  shorten  the  time  during 
which  it  has  been  paid,  without  altering  the  law  as  to  the 
other  qualities  which  a  modus  ought  to  possess ;  and  that 
proposition  is  not,  we  believe,  disputed  by  the  defendant. 
A  modus,  therefore,  good  in  other  respects,  is  valid,  if  paid 
for  the  statutory  period.  Rankness  (which  always  was, 
in  truth,  merely  evidence  against  the  presumption  of  im- 
memorial payment)  becomes  no  longer  an  objection. 

A  composition,  therefore,  made  in  modern  times,  if  acted 
upon  for  the  full  statutory  period,  becomes  a  valid  modus^ 
unless,  indeed,  it  shall  be  proved  that  it  was  made  by  some 
consent  or  agreement  by  deed  or  writing. 

But  with  respect  to  the  clause  as  to  exemption,  the  liti- 
gant parties  altogether  differ ;  the  plaintiff  contending  that 
the  only  object  of  the  statute  was  to  make  a  new  enactment 
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1848.  as  to  time,  when  used  as  evidence  in  support  of  an  acknow- 
ledged known  legal  right  of  exemption,  on  the  ground  of 
composition  real,  or  the  land  being  abbey  lands,  leaving  all 
other  facts  necessary  to  support  such  exemption  to  be  proved 
as  heretofore :  the  defendants,  on  the  other  hand,  inHiflting 
that  much  more  was  intended,  and  that  the  object  was  to 
make  the  simple  non-payment  of  tithes  for  the  prescribed 
statutory  period  a  valid  exemption ;  in  other  words,  to  give 
to  the  laity  a  right  to  prescribe  in  non  decimando,  and  to 
render  the  time  of  that  prescription  shorter  than  by  the 
common  law  would  have  been  required,  if  such  a  prescription 
had  been  valid.  But,  before  construing  the  words  of  the  act> 
if  we  consider  which  of  the  two  objects  is  the  more  proba- 
ble, it  seems  to  us  that  little,  indeed,  no  good  is  done  by  the 
act,  if  the  plaintiff's  construction  is  correct.  According  to 
the  old  law,  a  non-payment  for  much  less  than  the  prescrib- 
ed  period,  particularly  when  that  period  is  sixty  years,  would 
have  been  sufficient  to  raise  the  inference  of  all  that  was 
necessary  to  make  the  claim  of  exemption  valid,  the  preli- 
minary evidence  of  a  composition  real,  or  title  to  abbey 

the  statute  would  have  protected  an  usage  for  the  longer 
period,  in  such  a  case,  from  being  destroyed  by  proof  of  pay- 
ment of  tithe  in  kind,  and  so  far  would  be  an  advantage, 
yet,  in  those  cases  where  there  must  be  some  evidence  of 
compensation  real  or  title  to  abbey  lands,  the  chance  of  the 
modem  usage  being  defeated  by  the  circumstance  of  the 
payment  of  tithe  in  kind,  or  the  proof  of  a  modern  agree- 
ment for  a  composition,  would  be  trifling;  indeed,  it 
may  be  said  to  be  almost  imaginary.  What  the  statute, 
therefore,  effects  on  the  plaintiff's  hypothesis  is  nothing. 
In  reality  it  requires  a  longer  period  of  non-payment,  for 
by  section  8,  nothing  less  than  the  statutory  time  will  avail, 
and  it  protects  from  a  mere  imaginary  danger.  This  would 
not  be  so  on  the  defendants'  supposition,  for  then  a  real 
benefit  will  be  conferred  on  the  tithe-payer. 
We  proceed,  then,  to  the  words  of  the  statute  itself;  and' 
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we  conceiye  that  the  best  course  is,  to  consider  first  the  1848. 
words  of  the  enacting  clause,  before  we  refer  to  the  context, 
which,  no  doubt,  may  restrain  or  control  them.  The  words 
of  the  enacting  part,  without  ihe  context,  appear  to  us  to 
be  dear  enough,  and  open  to  no  reasonable  doubt.  Those 
of  the  1st  section,  which  are  applicable  to  exemptions,  are 
these : — ^^  All  prescriptions  and  claims  of  or  to  any  exemp- 
tion from  or  discharge  of  tithes,  bj  compodtion  real  or 
otherwise,  shall,  in  cases  where  the  render  of  tithes  in  kind 
shall  be  hereafter  demanded  by  the  king,  &c.,  or  by  any 
lay  person,  not  being  a  corporation  sole,  or  by  any  body 
corporate,  if  many,  whether  temporal  or  spiritual,  be  sus- 
tained and  be  deemed  good  and  valid  in  law,  in  cases  of 
daim  to  exemption  or  discharge,  by  shewing  the  enjoyment 
of  the  land,  without  payment  or  render  of  tithes,  money  or 
other  matter  in  lieu  thereof,  for  the  full  period  of  thirty 
years  next  before  the  time  of  such  demand,  unless,  in  cases 
of  cbdm  to  exemption  or  discharge,  the  render  or  payment 
of  tithes,  or  of  money  or  other  matter  in  lieu  thereof,  shall 
be  shewn  to  have  taken  place  at  some  time  prior  to  such 
thirty  years,  or  it  shall  be  proved  that  such  enjoyment  was 
had  by  some  consent  or  agreement  expressly  made  or  given 
for  that  purpose  by  deed  or  writing ;  and  if  such  proof  in 
support  of  the  claim  shall  be  extended  to  the  full  period  of 
sixty  years  ^ext  before  the  time  of  such  demand,  in  such 
cases  the  claim  shall  be  deemed  absolute  and  indefeasible, 
imless  it  shall  be  proved  that  such  enjoyment  was  had  by 
some  consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing."  In  all  these  cases,  nothing  is 
required  but  the  enjoyment  of  the  land  without  the  payment 
of  tithe,  or  an  equivalent  for  tithe,  for  the  required  time. 
The  statute  then  proceeds  to  enact,  that  '^  where  the 
render  of  tithes  in  kind  shall  be  demanded  by  any  arch- 
bishop, bishop,  parson,  &c.,  or  other  corporation  sole, 
whether  spiritual  or  temporal,  then  every  such  prescript 
turn  or  claim  shall  be  valid  and  indefeasible,  upon  evidence 
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1848.  shewing  such  enjoyment  had  as  hereinbefore  mentioned, 
';;;^^  applicable  to  the  nature  of  the  claim,  for  and  during  the 
,    ^'  whole  time  that  two  persons  in  succession  shall  have  held 

JOBMSQK. 

the  office  or  benefice  in  respect  whereof  such  render  of  tithes 
in  kind  shall  be  claimed,  and  for  not  less  than  three  yean 
after  the  appointment  and  institution  (fr  induction  (an  in* 
accuracy  or  misprint;  it  ought  to  be,  ^  or  institution  and  in- 
duction') of  a  third  person  thereto,"  with  a  provision,  in  ease 
the  whole  time  of  the  holding  of  two  persons  shall  be  leas 
than  sixty  years,  that  the  time  should  be  continued  for  that 
period,  including  three  years  after  the  institution  and  in- 
duction of  a  successor — a  time  which,  in  the  present 
case,  was  completed.  Now  we  think  that  it  is  perfectly 
dear  that  a  claim  to  a  modus  or  exemption,  or  any  other 
thing,  cannot  be  sustained  and  be  deemed  good  and  vatid 
in  law,  and  indefeasible,  by  evidence  of  anything  less  than 
that  which  shews  a  complete  title  to  the  thing  demanded. 
Therefore,  when  the  act  says  the  claim  shall  be  sustained 
and  deemed  good  and  valid  in  law,  and  indefeasible,  by  evi- 
dence shewing  the  non-payment  of  tithes  for  sixty  years,  it 
follows  that  the  legislature  intended  that  non-payment  for 
that  period,  without  more,  should  constitute  a  complete  title. 
But  then  it  is  said,  that  the  commencement  of  the  danse 
shews  that  the  framer  of  the  act  meant  that  there  should 
be  no  claim,  except  on  the  ground  of  composition  real,  or 
other  then  knoum  existing  ground  of  discharge ;  and  that  every 
claim,  notwithstanding  the  act,  must  still  be  pleaded  as 
arising  by  composition  real,  or  some  such  other  legal  ground, 
and  that,  if  pleaded,  must  be  proved.  We  cannot  concur  in 
that  view  of  the  meaning  of  these  expressions.  The  2nd 
section  contains  a  clause,  the  interpretation  of  which  is 
doubtful,  and  which  it  will  be  well  to  consider  in  this  place. 
It  provides,  that  '^  no  modus,  exemption,  or  discharge  shall 
be  deemed  to  be  within  the  provision  of  that  act,  unless 
proved  to  have  existed  and  been  acted  upon  at  the  time  of, 
or  toitJiin  one  year  next  before,  the  passing  of  this  act" 
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What  is  the  meaning  of  this  ckiuse  ?    It  may  mean  to  con-         1848. 
fine  the  benefit  of  the  act  to  claims  of  exemption  theretofore      salkbld 
made,  not  necessarily  to  such  claims  completed  by  enjoy-  ^^ 

ment  for  the  whole  period,  but  to  claims  which  had  begun 
to  be  and  were  acted  upon  at  or  within  one  year  before 
the  act,  and  to  exclude  all  future  moduses  and  all  future 
exemptions ;  or  it  may  mean  to  exclude  from  the  act  such 
former  claims  as  had  not  been  acted  upon  within  that  period, 
that  is,  former  claims  which  have  been  abandoned,  leaving 
all  unabandoned  claims,  and  all  claims  hereafter  to  arise,  to 
be  within  its  operation.  The  former  construction  follows 
the  literal  sense  of  the  words ;  the  latter  requires  a  slight 
modification  of  the  language,  to  be  read  as  if  the  words 
had  been,  ^^  no  modus  or  exemption,  heretofore  claimed,  shall 
be  within  the  act,  unless  it  has  existed  and  been  acted  upon 
at  the  time  required ;"  or,  *^  no  modus  or  exemption  shall 
be  within  the  act,  if  it  shall  have  ceased  to  exist  and  be  acted 
upon  for  a  year."  One  cannot  help  supposing  the  intention 
of  the  legislature  in  this  clause  was  simply  to  prevent  aban- 
doned claims,  though  they  had  been  acted  upon  for  sixty 
years  before,  being  again  set  up ;  but  it  is  immaterial,  for  our 
present  purpose,  to  decide  which  of  the  two  constructions  is 
the  right  one,  and  it  has  become  immaterial  for  every  purpose 
since  the  Tithe  Commutation  Act.  If  we  assume  the  lite- 
ral construction  to  be  correct,  and  that  existing  claims  to 
exemption  only  are  within  the  act,  then  the  construction 
of  the  first  clause  is  dear  enough.  All  existing  claims  must 
have  been  made  on  the  ground,  real  or  supposed,  of  a  com- 
position real,  or  other  known  legal  ground  of  exemption ; 
and  the  meaning  of  the  first  clause  is  only  this,  that  every 
such  claim  to  exemption  shall  now  be  rendered  valid  by 
evidence  of  non-payment  of  tithe  only ;  so  that  the  diffi- 
culty of  proving  the  fact  of  an  ancient  composition  before 
the  13  Eliz.  or  the  title  to  abbey  lands,  is  altogether  put  an 
end  to.  If  we  adopt  the  latter  construction,  and  hold  the 
statute  to  embrace  all  exemptions,  past  and  future  (except 
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1848.  those  which  have  been  abandoned),  then  the  daoae  may  be 
taken  to  mean,  that  any  chum  to  exemption^  on  whatever 
ground  it  maj  be  made*  shall  be  rendered  valid  and  inde- 
feasible by  evidence  of  enjoyment  merely.  That  is  to  be 
the  only  proof.  Will  it  be  necessary,  then,  to  plead  a 
ground  of  exemption  l^al  according  to  the  old  law?  We 
think  not  It  will  be  enough  to  plead  the  statutory  title, 
and  we  think  that  the  7th  section  was  framed  for  that  pur- 
pose, by  permitting  a  new  form  of  pleading.  We  say 
**  permitting,"  for  we  do  not  suppose  that  it  was  meant  to 
interfere  with  the  statutable  right  of  pleading  nil  debet  in 
these  cases,  and  probably  it  was  intended  to  be  applicable 
only  to  pleadings  in  equity.  It  is  provided,  that  "  it  shall 
be  sufficient  to  allege  that  the  modus,  exemption,  or  dis- 
charge claimed  was  actually  exercised"  (words  inappro- 
priate, as  applied  to  a  modus,  exemption,  or  dischaige) 
''and  enjoyed  for  the  period  prescribed."  It  would  be, 
therefore,  sufficient  to  allege,  if  a  special  plea  were  re- 
quired, that  the  defendant  had  exercised  or  enjoyed  a  modufl^ 
(describing  it),  or  a  total  and  absolute  exemption,  or  a  qua- 
lified exemption,  from  all  tithes  of  certfdn  particular  lands 
(as  the  case  might  require),  for  the  statutory  period  appli- 
cable to  the  case ;  and  we  do  not  think  that  it  was  intended 
that  there  should  be  any  allegation  that  there  was  a  oomr 
position  real,  or  that  the  lands  were  abbey  lands,  as  would 
have  been  previously  necessary  in  a  special  plea  of  exemp- 
tion. We  are  of  opinion,  therefore,  that  the  enacting 
clause,  taken  altogether,  is  sufficiently  clear  to  create  a 
valid  title  to  exemption  from  tithe  as  to  particular  lands, 
upon  proof  of  such  enjoyment  without  paying  tithes,  and 
no  more,  always  understanding  that  such  enjoyment  is  a$ 
of  riff  ht. 

The  remaining  question  is,  whether  it  is  controlled  by 
the  context;  and,  for  this  purpose,  the  preamble  and  the 
2nd  section  are  both  relied  upon,  particularly  the  former. 
The  titie  of  the  act  has  also  been  mentioned ;  but  although 
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it  has  occaeionally  been  referred  to  as  aiding  in  the  construe-        1848. 
tion  of  an  act,  (particularly  by  Sir  John  NtchoUy  in  Brett  v.      salkbld 
Brett  (a)  ),  it  is  certainly  no  part  of  the  law,  and,  in  strict-  ^' 

ness,  ought  not  to  be  taken  into  consideration  at  all :  Lord 
Coke,  Powlter^s  case{b)i  Lord  Holt,  Wells  and  Wilkins{c)\ 
Lord  Mansfield,  Rex  y.  Williams  (d) ;  and  Lord  Hardwicke, 
The  Attorney- General  v.  Lord  Weymouth  (e).  But  the 
preamble  is  undoubtedly  a  part  of  the  act,  and  may  be  used  to 
explain  it,  and  is,  as  Lord  Coke  says  (/),  ^^  a  key  to  open  the 
meaning  of  the  makers  of  the  act,  and  the  mischiefs  it  was 
intended  to  remedy ;"  but,  on  the  other  hand,  although  it 
may  explain,  it  cannot  control  the  enacting  part,  which 
may,  and  often  does,  go  beyond  the  preamble.  It  is  on 
this  preamble  that  the  chief  reliance  is  placed,  as  shewing 
that  the  statute  meant  to  do  nothing  but  shorten  the  time 
necessary  to  establish  a  modus  or  exemption,  leaving  every- 
thing else  as  before.  We  do  not  consider  the  preamble  as 
very  happily  expressed;  but  we  cannot  think  it  in  any  way 
at  variance  with  the  enacting  clause,  as  we  construe  it ;  for 
the  mischief  there  recited  does  not  seem  to  us  to  be  the 
augmented  expense  of  suits,  arising  from  the  necessity,  ac- 
cording to  the  existing  law,  of  proving  the  payment  of 
modus  or  non-payment  of  tithes  for  long  periods  of  time. 
We  do  not  agree  in  the  view  taken  of  this  subject  in  the 
able  and  elaborate  judgment  of  the  Vice-Chancellor  Wty^ 
ram  (^),  as  it  seems  to  us  that  a  very  reasonable  construction 
can  be  put  on  it,  quite  in  harmony  with  the  enacting  clause. 
The  preamble  recites,  that  the  expense  and  inconvenience 
of  suits,  instituted  for  the  recovery  of  tithes,  ought  to  be 
prevented;  and  by  that  we  understand,  not  that  the  ex- 
pense of  suits  (the  number  of  which  is  supposed  to  remain 
as  before),  and  the  inconvenience  of  conducting  them,  might 
and  ought  to  be  prevented,  but  that  expensive  and  incon- 

(a)  8  Addam8,210.  (e)  Amb.  22. 

(b)  11  Co.  33.  (/)  4  Inst.  330. 

(c)  6  Mod.  62.  (g)  1  Hare,  196. 

(d)  1  Wm.  Bla.  95. 
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1848.        venient  suits  ought  to  and  might  be  prevented,  aod  that 
Salkild      ^y  ^^^  enactiDg  a  more  easj  method  of  establishing  both 
^'  moduses  and  exemptions,  by  shortening  the  time  required 

for  proof  of  both,  which,  by  the  old  law,  must  have  extended, 
in  the  case  of  modus  to  the  time  of  Richard  I,  and  in  that 
of  exemption  in  respect  of  abbey  lands,  in  most  instanoes  to 
the  time  of  legal  memory,  and  in  none  to  less  than  the  31 
Hen.  8,  and  in  the  case  of  composition  real  at  least  to  the 
13  Eliz.  An  easier  mode  of  proving  a  title  to  exemption,  by 
limiting  the  inquiry  to  the  period  of  thirty  years  or  rixty 
(as  the  case  might  require),  would  prevent  many  of  those 
nice  questions,  and  much  of  that  expensive  litigation,  which 
prevailed  before,  to  the  detriment  of  both  the  parties  oon- 
oemed.  We  think,  therefore,  that  the  preamble  may  well 
be  reconciled  with  the  enacting  part ;  and,  if  it  were  less 
reconcileable,  the  enacting  part  is  so  clear  and  distinct,  that 
it  ought  not  to  be  controlled  by  it. 

Some  reliance,  but  less,  is  placed  on  the  2nd  sectioD, 
which  provides,  that  every  composition  for  tithes  which  had 
been  made  or  confirmed  by  the  decree  of  any  court  of  equity 
in  a  suit,  to  which  the  ordinary,  patron,  and  incombent 
were  parties,  and  which  had  not  been  set  aside,  abandoned, 
or  departed  from,  is  made  valid  in  law.  It  is  said,  and  it  is 
true,  that  no  such  decrees  have  been  made  since  1765,  as 
has  been  before  stated,  and  consequently  none,  probably, 
within  the  statutory  period;  and  therefore,  that  the  clause  was 
unnecessary,  if  the  le^slature  meant  to  create  a  new  right 
of  discharge  by  non-payment  for  the  statutory  time.  But 
that  a  clause  is  unnecessary,  affords  only  a  weak  argument 
with  respect  to  modem  statutes ;  and  it  may  be  that  the 
framer  of  the  act  did  not  bear  in  mind  this  matter  of  l^al 
history,  or,  if  he  did,  that  he  wished  to  give  the  benefit  of 
the  clause,  in  case  any  such  decrees  might  happen  to  have 
been  made  within  the  prescribed  period.  The  argument, 
therefore,  arising  from  this  clause  is,  at  the  best,  entitled  to 
very  little  attention.  But  it  may  be,  and  indeed  in  almost 
all  cases  it  was  so,  that  the  decree  was  founded  on  an 
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agreement  made  by  deed  or  writing,  and  tiien  the  tithe-        1848. 
payer  might  not  have  been  protected  at  all  by  the  general      s^li^bld 

enactment  of  the  first  section,  and  the  clause  would  in  that      ,    v* 

Johnson. 

case  be  absolutely  necessary  to  protect  him. 

On  the  whole,  therefore,  so  far  as  we  have  considered  the 
provisions  of  the  act,  we  think  that  the  intention  of  the 
l^islature  was  to  give  a  right  to  the  laity  to  a  species  of 
prescription  in  non  decimando,  and  to  establish  that  right  by 
proof  of  the  prescription  for  the  specified  period.  Wesay  **by 
proof  of  the  prescription,"  because  it  is  perfectly  clear  to  us 
that  the  simple  enjoyment  of  land  without  payment  of  tithe 
could  never  have  been  intended  to  confer  a  right.  The  literal 
construction  of  the  enacting  clause  would  lead  to  manifest 
injustice,  and  for  the  sake  of  avoiding  that  injustice  the 
language  must  be  in  some  respects  modified.  It  is  impossible 
to  suppose  that  the  legislature  meant  the  titheowner  to  be 
deprived  of  his  right,  unless,  having  had  an  opportunity  of 
enforcing  it,  he  had  abstained  from  so  doing  for  the  statu- 
tory period.  It  is  acquiescence  in  the  adverse  enjoyment  of 
the  exemption  that  is  intended  to  make  it  valid  and  inde- 
feasible :  and  this  is  rendered,  as  we  think,  quite  clear,  from 
the  legislature  requiring  the  continued  acquiescence  of  three 
successive  incumbents,  although  the  period  might  exceed 
mxty  years.  Hence,  if  we  suppose  a  case  of  an  occupier  of 
land,  the  whole  of  which  had  for  the  prescribed  period  lain 
in  a  barren  state,  not  producing  titheable  matters, — a  waste, 
for  instance,  a  pleasure-ground,  a  space  covered  with  gros 
bois,  or  with  buildings,  the  bed  of  a  lake  or  a  marsh, — it  can- 
not be  supposed  that  the  legislature  intended  that  it  should 
be  held  for  the  future  tithe  free,  when  the  land  by  a  subse- 
quent alteration  became  productive  of  titheable  matters. 
The  act,  therefore,  must  be  obviously  read  with  the  quali- 
fication that  there  has  been  an  enjoyment  of  land  producing 
titheable  matters  during  the  prescribed  period.  But  further, 
to  bring  the  case  within  the  meaning  of  the  act,  the  mere 
enjoyment  without  paying  tithe,  when  titheable  matters  are 
produced,  cannot  be  sufiScient.     If  the  occupier  of  land 
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1848.        producing  titheaUe  matter  had  omitted  to  set  out  or  pay 
Salkbld      ^^^^>  ^^  concealed  or  abstracted  it  during  the  whole  period, 
9'  or  taken  it  from  time  to  time  by  the  consent  of  the  tithe- 

owner  ;  if  he  had  enjoyed  the  exemption  dam  aut  precario, 
no  right  could  be  conferred.  It  must  be  an  enjcyment  as  oj 
right;  and  we  must  construe  this  act  in  the  same  way  as  the 
2  &  3  Will.  4^  c  71>  which  the  Courts  have  in  many  cases, 
beginning  with  Bright  v.  Walker  {a)^  uniformly  construed  to 
mean^  that  the  enjoy  ment  of  the  profitor  benefit  contemplated 
by  that  act  must  be  an  enjoyment  as  of  right.  Again,  the 
occupier  of  lands  exempt  ratione  ordinis  dum  propriis  mar 
nibus  excoluntur^  being  himself  the  owner,  never  pays  tithe, 
though  titheable  matters  are  produced ;  and  so  the  tenant 
of  crown  lands  is  exempt  by  prescription.  In  such  a  case, 
are  we  to  say  that  the  non-payment  of  tithes,  though  tithe- 
able  matters  have  been  produced  during  the  whole  period 
of  limitation,  is  to  make  the  claim  to  exemption  valid  and 
indefeasible?  It  must  be  held  that  it  could  never  have 
been  the  intention  of  the  legislature  to  convert  the  qualified 
into  an  absolute  right  of  exemption,  and  deprive  the  tithe- 
owner  of  his  rights,  by  a  presumed  acquiescence  for  a  period 
during  which  he  could  never  have  insisted  upon  the  pay- 
ment of  any  tithe  whatever.  This  diflSculty  may  be  readily 
obviated,  by  holding  that,  as  the  statute  applies  only  to 
those  cases  in  which  the  enjoyment  has  been  adverse  and  of 
right,  the  nature  of  the  enjoyment  would  qualify  the  right 
of  exemption.  If  it  had  taken  place  under  a  claim  of  abso- 
lute unqualified  right,  it  would  be  absolute ;  if  qualified,  it 
would  be  qualified,  so  that  neither  the  crown,  nor  a  person 
claiming  exemption  ratione  ordinis,  could  set  up  a  non- 
payment for  the  prescribed  period  as  giving  an  absolute 
right  of  exemption.  Upon  the  whole,  therefore,  the  result 
of  our  consideration  of  the  statute  is,  that  whilst,  on  the  one 
hand,  we  reject  the  limited  construction  which  the  late  Lord 
Chief  Justice  Tindal  and  my  Brothers  Patteson,  Coleridge, 

(a)  I  C.  M.  &  R.  219. 
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and  CressweU  have  put  upon  it,  which  would  make  the  statute         1848. 
practically  inoperative  as  to  the  remedy  of  expense  and  in-      salkkld 

convenience ;  on  the  other  hand,  for  the  reasons  above  as-      ,    ^^ 

J  .         ,      ,.        ,  .         /»  1  1  Johnson. 

signed,  we  must  reject  the  literal  construction  of  the  words, 

and  hold  that  the  enjoyment  for  the  period  prescribed,  with- 
out the  payment  of  tithes,  or  a  temporary  composition  for 
them,  is  converted  into  a  title  to  be  discharged  of  tithes, 
only  where  it  is  an  enjoyment  adverse  and  of  right;  and  the 
title  so  communicated  is  absolute  or  qualified,  according  to 
the  nature  of  the  enjoyment.  And  this  construction  is  in 
harmony  with  that  of  Lord  TenderderCs  prescription  act,  and, 
indeed,  with  the  whole  CQurse  of  recent  legislation,  in  which 
the  object  has  been  to  give  a  valid  title  to  quiet  possession, 
and  to  convert  the  long  undisputed  exercise  of  rights  into 
actual  rights :  thus  putting  an  end  to  the  distinction  which 
existed  between  tithes  and  other  property,  and  placing 
them  on  the  same  footing  as  other  property ;  and  this  view 
accords  in  the  main  with  that  taken  by  Lord  Denman^  my 
Brother  the  late  Mr.  Justice  Williams^  and  my  Brothers 
CoUman  and  Erie,  as  to  the  principal  question,  though  we 
have  thought  it  necessary  to  express  ourselves  fully  as  to 
what  we  consider  the  necessary  qualification  of  their  con- 
struction of  the  words  of  the  statute.  It  cannot  be  denied 
that  this  construction  gives  validity  to  claims  which  could 
not  otherwise  have  been  maintained,  and  is  an  injury,  there- 
fore, to  the  rights  and  a  diminution  of  the  property  of  the 
Church.  But,  on  the  other  hand,  there  is  a  great  public 
benefit  by  giving  security  to  long  possession.  It  is  on  this 
principle  that  all  statutes  of  limitation  proceed,  though 
doubtless  at  the  expense  of  some  individual  mischief.  But 
the  balance  of  justice  and  convenience,  as  my  Brother 
CoUinan  observes,  is  found  to  be  the  other  way ;  and,  on 
the  whole,  it  is  most  for  the  general  interests  of  society 
that  possession  and  enjoyment  for  a  length  of  time  should  be 
looked  to  as  the  safest  evidence  of  men's  rights. 

The  second  question  is  a  very  different  one.     It  is  whether 

VOL.  II.  U  EXCH. 
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1848.        the  enjoyment  of  the  land  without  payment  of  tithe  of  a  par- 
^][2J[^      ticular  titheable  matter  for  the  prescribed  period  (all  other 
V-  tithe  having  been  paid  during  that  time)  gives  a  valid  and 

indefeasible  right  of  exemption  from  the  payment  of  that 
species  of  tithe.  Now  this  case  is  clearly  not  within  the  words 
of  that  act.  If  a  modus  is  paid  for  that  period  for  that 
particular  tithe^  it  is  no  doubt  rendered  a  valid  modus  by 
the  operation  of  the  statute^  but  if  no  modus  has  been  paid 
the  case  is  not  provided  for.  It  is  only  where  land  has  been 
enjoyed  without  payment  of  any  tithes^  or  of  money  or 
other  matter  in  lieu  thereof^  that  the  statute  applies ;  and 
there  appears  to  us  to  be  no  reason  why  we  should  alter  the 
language  of  the  statute  in  order  to  include  such  a  case. 
How  often  during  the  sixty  years,  or  other  prescribed  pe- 
riod,  must  the  particular  article  have  been  grown  in  order 
that  the  non-payment  of  the  tithe  of  it  may  create  an  ez« 
emption  ?  If  during  that  period  a  new  vegetable  has  (occa- 
sionally, but  rarely)  been  grown,  and  the  titheowner  has 
omitted  to  require  the  tithe  of  it,  is  the  vegetable  hereafter 
to  be  cultivated  to  an  unlimited  extent,  and  no  tithe  to  be 
paid  ?  This  would  be  obviously  unjust,  and  therefore  we 
hold  that  the  statute  applies  only  to  the  cases  within  the 
express  words  of  it.  Though  there  is  great  reason  for 
providing,  that,  where  a  particular  estate  which  must  in  the 
ordinary  course  have  produced  every  year  some  titheable 
matters,  and  the  titheowner  has  never  claimed  them,  the 
estate  should  be  exempt,  there  is  by  no  means  the  same 
reason  for  holding,  that,  where  it  has  sometimes  produced  a 
particular  species  of  titheable  matter,  (and  that  tithe  of  it 
has  not  been  paid),  the  land  should  be  exempt  from  that 
species  of  tithe.  We  see  no  reason,  therefore,  for  departing 
from  the  words  of  the  act,  and  we  answer  the  second  ques- 
tion in  the  negative. 

The  following  certificate  was  aft;erwards  sent  to  the 
Lord  Chancellor: — 

''  This  case  has  been  argued  before  us  by  counsel,  and  we 
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have  considered  it^  and^  the  alterations  made  therein  (by         1848. 
consent)  having  made  it  necessary  to  divide  the  question       salmld 
into  two  parts,  we  certify  to  your  Lordship  our  opinion  on  ^- 

each  part  as  follows : — 

'^  First,  we  are  of  opinion,  that,  as  to  those  parts  of  the 
lands  in  question  whereof  no  tithe  of  any  kind,  nor  any 
money  or  other  matter  in  lieu  thereof,  has  or  have  been 
piud  or  rendered  during  the  period  above  mentioned,  ac- 
cording to  the  true  construction  of  the  said  statute,  a  valid 
and  indefeasible  prescription  or  claim  of  exemption  from, 
or  discharge  of,  all  tithes  can  be  sustained  under  the  circum- 
stances hereinbefore  mentioned,  provided  all  the  tithes  of 
aU  the  titheable  matters  from  time  to  time  growing  on  the 
said  parts  of  the  said  lands,  be  shewn  to  have  been,  during 
the  whole  of  the  said  period,  withheld  adversely  and  under 
a  claim  as  of  right  acquiesced  in  by  the  titheowner. 

^^  Secondly,  as  to  the  other  parts  of  the  lands  in  ques- 
tion whereof  no  tithe  of  the  particular  titheable  matters 
and  things,  the  tithes  whereof  are  demanded  by  the  plain- 
tiff's bill,  nor  any  money  or  other  matter  in  lieu  thereof 
has  or  have  been  paid  or  rendered  during  the  period  above 
mentioned,  although  at  various  times  during  such  periods 
such  titheable  matters  and  things  grew  and  arose  upon 
such  last-mentioned  lands,  other  titheable  matters  and 
things  having  also  at  various  times  during  the  said  periods, 
including  corn,  grain,  and  hay,  grown  and  arisen  thereon, 
and  the  tithes  of  all  such  last-mentioned  titheable  matters 
and  things  having  been  from  time  to  time  duly  paid  and 
rendered,  we  are  of  opinion,  that  no  valid  and  indefeasible 
prescription  or  claim  of  exemption  from,  or  discharge  of, 
the  tithes  demanded  by  the  plaintiff's  bill  can  be  sustained 
under  the  circumstances  above  stated,  according  to  the  true 
construction  of  the  said  statute. 

"  Fred.  Pollock.         E.  H.  Alderson. 
«  J.  Parke.  T.  J.  Platt." 

u2 
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1848. 


May  16.  DuRE  and  Others  v.  Andrews. 

A.,  by  letter,  ASSUMPSIT. — The  dedaration  was  framed  upon  a  spe- 
^immittee  ^^  Contract  between  the  plaintiffs,  the  conunittee  of 
Com*an''to  nianagement  of  the  Dorking  Brighton  and  Arundel  Bail- 
allot  him  a  ccr-  way  Company,  and  the  defendant,  as  an  allottee  of  sixty 
shares  in  the  shares  in  the  said  Company ;  and  stated  that,  in  considera- 
^d^thcreby  *  *^^^  ^^  ^^  plaintiffs  allotting  the  shares  to  the  defendant, 
nndertook  to  he  promised  to  pay  the  deposit ;  and  laid  by  way  of  breach 

receive  uie  

same,  or  any  the  non-payment  of  the  deposit.     The  defendant  pleaded 

and  to  pay  tiie  iion  assumpsit,  and  several  other  pleas.     The  cause  came 

tt^^t^Sf  ^^  ^^^  *^^^  **  *®  London  sittings  after  Trinity   Term, 

pariumentary  1847,  before  the  Lord  Chief  Baron,  when  a  verdict  was 

contract  and 

agreement  taken  by  consent  for  the  plaintiffs,  with  £126  damages, 
7n^^r  to  subject  to  the  opinion  of  this  Court  upon  a  case,  the  foUow- 
tiiia  application,  juff  portion  of  which  is  alonc  material 

he  received  a  ®  * 

letter  from  the  The  Company  was  projected  in  the  summer  of  1845,  and 
ting  Mm  certain  the  plaintiffs  were  appointed  the  managing  committee.  On 
lettcTwas^*^  the  1 0th  of  October  in  the  same  year,  the  plaintiffs,  as  such 
headed,  "  Not  committee  of  mana^cement,  caused  to  be  printed  and  issued  to 
^Heid,  that  the  public  a  prospectus  of  the  Company.  This  prospectus, 
fied  the^^^tl  ^^^^  stating  the  name  of  the  projected  railway,  the  proposed 
S^t  "''i  tt**  capital,  and  the  amount  of  the  shares  and  deposit,  and  the 
did  not  together  provisional  registration,  set  out  the  names  of  the  provisional 
contract ;  and,  Committee,  and  also  those  of  the  managing  committee,  which 
Mt[on°by  the""  ^^^^  *^^^^  ^^  ^^^  plaintiffs.  After  ^ving  the  names  of  the 
Company  engineers,  and  of  the  other  officers  of  the  Companv.  and 

against  A.,  to         /»  .  ,  i  i  r      j^ 

recover  the  de-  after  stating  the  advantages  and  expectations  of  the  pro- 
were  not^enti!^  jected  line,  it  proceeded  to  announce,  that,  imtil  an  act  of 
tied  to  recover.   Parliament  was  obtained,  the  affairs  of  the  Company  would 

be  under  the  control  of  the  committee  of  management,  to 
whom  power  was  given  to  allot  the  shares,  and  to  apply  the 
funds  of  the  Company  in  payment  of  all  the  expenses  in- 
curred in  its  formation  and  in  the  preparations  for  Parlia- 
ment; it  also  stated,  that,  in  order  to  comply  vnth  the 
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standing  orders  of  Parliament,  and  to  meet  the  preliminary  1848. 
expenses,  a  deposit  of  2/.  2s,  per  share  must  be  made  on 
allotment,  and  that  application  for  shares  was  to  be  made  in 
the  form  subjoined  to  the  prospectus.  One  of  these  pro- 
spectuses haying  come  to  the  hands  of  the  defendant,  who 
was  then  in  trade  as  a  silk  and  ribbon  agent,  in  the  city  of 
London,  he  tore  off  the  printed  form  of  application  from 
the  foot  of  the  prospectus,  filled  it  up  and  signed  it  with 
his  name,  and  sent  it  to  the  secretary  of  the  Company  on 
the  10th  of  October,  1845,  and  it  was  received  by  them  the 
same  day. 

The  following  is  a  copy  of  this  letter  of  application,  so 
filled  up  and  signed : — 

^*  Farm  of  Application  for  Shares. 

"  To  the  Committee  of  the  Dorking,  Brighton,  and  Arundel 
Atmospheric  Bailway,  by  Horsham  and  Shoreham. 

'^  I  request  you  to  allot  me  one  hundred  shares,  of  £20 
each,  in  the  above  undertaking ;  and  I  hereby  undertake  to 
accept  the  same,  or  any  less  number  which  may  be  allotted 
to  me,  and  to  pay  the  deposit  thereon,  and  to  execute  the 
parliamentary  contract  and  agreement  when  required. 
Dated  the  10th  of  October,  1845. 

"  Name,  in  full  .     .     .     John  Holman  Andrews. 
"  Kesidence  ....     27,  West-street,  Lambeth. 

,,^    .  /.     .      r  Silk    and    ribbon    agent, 

"Busmess  or  profession       gg  and  27,  Addle-street, 

(^^"°y)      .     •     .     .[     City. 

r  W.  H.  Hughes,  Esq. 
"Reference  .     .     .    J  J.   Buckland,    Esq.,    84* 

L     WatlingHstreet.'' 

The  committee  of  management  allotted  a  great  number 
of  shares,  by  issuing  letters  of  allotment  to  the  different 
applicants  for  shares ;  amongst  these  letters  was  one  to  the 
defendant,  which  was  in  the  following  form,  and  was  signed 
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1848.        by  the  secretary  of  the  Company,  and  addressed  to  the 
defendant : — 

^*  Not  transferable. 

25. 

"  The  Dorking,  Brighton,  and  Arundel  AtmoBpherio 

Bailway. 
"  No.  23. 
«  Shares,  60. 
"Deposit,  £126. 
"  Offices,  Adelaide  Hotel,  London  Bridge, 
November  25,  1845. 
"  Sir, — The  committee  having,  upon  your  undertaking, 
agreed  to  allot  to  you  sixty  shares  of  £20  in  this  railway, 
I  have  to  request  that  you  will  pay  the  deposit  of  2L  2s. 
per  share,  amounting  to  £126,  to  the  account  of  the  Com- 
pany with  either  of  the  under-mentioned  banks,  on  or  be- 
fore the  9th  day  of  December,  1845. 

*^  This  letter  must  be  produced  at  the  time  of  payment^  and 
the  bankers'  receipt  will  afterwards  be  exchanged  for  the 
scrip  certificates,  upon  your  executing  the  parliamentary 
contract  and  subscribers'  agreement,  which  will  lie  for  dg- 
nature,  at  this  office,  on  and  after  Friday,  the  21st  day  of 
November  instant ;  and,  for  the  convenience  of  persons  re- 
siding in  the  country,  at  such  other  places  and  times  as  will 
be  announced  by  advertisement  in  the  local  newspapers. 

"  I  am,  &c., 

"  Secretary  pro  tem. 
"  Mr.  John  Holman  Andrews, 
27,  West-street,  Lambeth. 

[Here  foUow  the  names  of  the  bankers.] 
"  N.B. — The  parliamentary  contract   and   subscribers' 
agreement  must  be  executed  by  you  before  the  15th  day  of 
December,  1845. 

"  Bankers*  Receipt. 
"No.  "November,  1845. 

"  Received  on  account  of  the  committee  of  management  of 
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the  Dorkings  Brighton^  and  Arundel  Atmospheric  Bailwaj         1848. 

Company,  to  account  for  on  demand,  £ 

For 

"  In  order  to  prevent  mistakes  or  error,  the  subscriber  will 
be  pleased  to  fill  in  the  following  blanks,  in  his  own  hand- 
writing, at  the  time  he  obtains  this  receipt : — 

"  Name  of  subscriber,  in  full. 

"  Place  of  business  (if  any). 

"  Place  of  residence. 

"  Profession  or  trade. 

*^  Subscriber's  usual  signature." 

The  other  letters  of  allotment  were  in  a  similar  form. 

Together  with  the  letters  of  allotment,  the  committee  of 
management  also  sent  to  the  defendant  and  the  other  allot- 
tees  a  circular  letter,  of  which  the  foUowing  is  a  copy : — 

"Adelaide  Hotel,  25th  November,  1845. 
"  Sir, — In  transmitting  to  you  a  letter  of  allotment  of 
shares  in  this  Company,  I  am  desired  to  inform  you  that 
the  committee  of  management  have  forborne  to  issue  the 
same  until  they  should  have  the  gratification  of  being  able 
to  announce,  that  not  only  the  shares  of  the  managing  di- 
rectors and  the  provisional  committee  of  this  important  im- 
dertaking  had  been  duly  taken  up  and  the  deposit  paid  to 
the  bankers  of  the  Company,  but  that  the  plans,  sections, 
reference  books,  and  every  other  requisite  document,  were 
in  a  perfect  state  for  deposit,  in  conformity  with  the  stand- 
ing orders  of  both  Houses  of  Parliament,  and  which,  the 
committee  have  now  great  satisfaction  in  being  able  to  state, 
is  in  every  respect  the  case.  It  is  also  gratifying  to  the 
committee  to  state,  that  the  deposits  upon  upwards  of  5000 
shares,  so  taken,  have  been  promptly  paid  to  the  bankers  of 
the  Company,  and  that  they  feel  assured  the  deposit  upon 
a  still  greater  number  of  shares,  which  have  been  allotted 
to  their  inmiediate  friends,  will  be  paid  with  similar  promp- 
titude, upon  receipt  of  their  letters  of  allotment.     It  cannot 
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1848.  be  otherwise  than  satisfactory  for  the  shareholders  to  know 
that  the  most  eminent  engineers  are  decidedly  of  opinion 
that  this  route  embraces^  more  than  any  other^  the  natural 
advantages  of  the  country^  as  well  as  to  find  that  it  meets 
with  the  general  concurrence  and  active  support  of  the 
principal  landowners  of  the  district.  The  committee  feel 
it  due  to  themselves  to  state  that  they  were  so  satisfied  of 
the  utility  and  prospective  advantages  of  the  measure,  tiiat 
they  did  not  hesitate  to  encounter  the  engagements  essential 
to  the  bringing  the  plan  to  its  present  state  of  maturity, 
and  to  defer  any  call  upon  the  shareholders  until  they  were 
in  a  condition  to  make  this  gratifying  announcement.  The 
committee  engage  that  a  greater  expense  than  7s.  6d.  per 
share  shall  not  be  incurred  without  the  sanction  of  the 
shareholders^  expressed  at  a  meeting  to  be  convened  for 
that  purpose.  "  I  am,  &c., 

"  Secretary  pro  tem.* 

The  above  letter  of  allotment  and  circular  were  received 
and  kept  by  the  defendant,  but  no  notice  was  taken  of  them, 
or  deposit  paid  by  him.  Application  for  payment  was  sub- 
sequently made  to  him  and  other  allottees  by  a  circular 
letter.  Notwithstanding  this  letter,  however,  the  com- 
mittee were  unable  to  obtain  payment  of  the  deposits 
from  the  defendant,  or  the  other  allottees,  and  conse- 
quently were  unable  to  make  the  deposits  required  by  the 
standing  orders  of  Parliament,  in  order  to  carry  the  scheme 
before  Parliament.  The  project  was,  however,  kept  on  fiwt 
during  1846,  in  hopes  of  going  to  Parliament  in  the  session 
of  1847 ;  and,  although  not  formally  abandoned  by  the 
managing  committee  at  the  time  of  the  commencement  of 
this  action,  no  steps  were  taken  to  procure  the  requisite 
acts  of  Parliament. 

It  was  agreed  between  the  parties,  that  the  Court,  if  it 
should  think  proper,  might  draw  the  same  inferences  as  a 
jury  might  draw  from  any  of  the  facts  stated  in  the  case. 
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The  question  for  the  opinion  of  the  Court  was,  whe-        1848. 
ther  the  plaintiffs,  under  the  circumstances  stated  in  the 
case,  were  entitled  to  recover  in  this  action  against  the 
defendant. 

If  the  Court  should  be  of  opinion  in  the  affirmative,  then 
the  verdict  was  to  be  entered  for  the  plaintiffs,  with  £126 
damages ;  but  if  the  Court  should  be  of  a  contrary  opinion, 
then  a  nonsuit  was  to  be  entered. 

J.  Browriy  for  the  plaintiffs. — It  will  be  contended,  on 
the  part  of  the  defendant,  that  the  shares  allotted  by  the 
Company  were  never  accepted  by  him,  and  therefore  that 
there  did  not  exist  any  binding  contract  upon  which  the  de- 
fendant became  liable.  It  is  admitted  to  be  a  general  rule, 
that  the  letter  which  is  the  acceptance  of  a  proposal  must 
accept  the  terms  of  the  proposal,  in  order  to  make  a  valid 
and  complete  contract ;  and  that,  if  a  new  term  be  intro- 
duced, something  in  addition  is  required  to  confirm  the 
contract :  1  Sugd.  Vend,  and  Purch.  165.  The  question  here 
turns  upon  the  letters  of  application  and  allotment;  and  the 
contention  will  be,  that  the  term  " not  transferable^^  at  the 
head  of  the  letter  of  allotment,  and  the  other  term,  that 
"  this  letter  must  be  produced  at  the  time  of  payment,** 
are  new  and  material  stipulations,  and  that  the  letter  does 
not  amount  to  an  unqualified  acceptance  of  the  defendant's 
proposal.  The  words  "  not  transferable  "  do  not  introduce 
a  new  term.  They  were  intended  as  a  mere  notice  of 
what  was  thought  to  be  the  law  in  1845,  viz.  that  the 
26th  section  of  the  Joint-stock  Registration  Act,  7  &  8 
Vict,  c  110,  which  prohibits  the  sale  of  shares  before  com- 
plete registration  in  any  joint-stock  company  formed  afler 
the  1st  of  November,  1844,  applied  to  nulway  companies 
requiring  an  act  of  Parliament ;  but  that  was  before  the  case 
of  Young  v.  Smith  (a),  which  decided  that  the  section  re- 

(a)  15M.  &W.121. 
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1848.  ferred  to  does  not  apply  to  such  railway  companiesL  This 
identical  objection  was  raised  in  the  argument  of  the  case  of 
Wantner  v.  Shairp  (a),  but  the  Court  did  not  appear  to  lay 
much  stress  upon  it.  The  term  is  not  incorporated  into 
the  letter  of  allotment^  and  is  merely  a  notice  to  the  defend- 
ant \Parhey  B. — The  defendant,  by  his  letter^  applies  fixr 
such  an  instrument  as  he  may  be  able  to  tranafier.  I^  then, 
the  meaning  of  the  term  ^'not  transferable  "  is  such  as  to 
deprive  him  of  that  right,  the  application  and  acceptance 
are  not  ad  idem,  and  these  letters  do  not  per  se  constitute 
any  contract.]  [He  also  contended  that  the  words  in  the 
letter  of  allotment,  **  this  letter  must  be  produced  at  the 
time  of  payment,"  had  been  inserted  merely  for  the  purpose 
of  convenience,  and  did  not  constitute  a  new  term.  He 
cited  VoUans  v.  Fletcher  (J).] 

H,  T.  Atkinson,  for  the  defendant,  was  not  called  upon. 

Per  Curiam  (c). — ^We  are  all  of  opinion  that  there  must 
be  judgment  for  the  defendant.  There  was  no  binding 
contract  between  the  parties  in  the  present  case.  The 
proposal,  on  the  part  of  the  defendant,  was  for  an  absolute 
and  unqualified  allotment  of  shares  in  the  Company,  but  the 
allotment  which  was  made  by  the  plaintifis  contained  the 
qualification  that  the  shares  were  not  transferable.  The 
condition,  that  the  shares  were  not  transferable,  is  a  mat- 
ter of  great  importance  to  the  allottee,  for  by  that  term 
the  Company  say  that  they  will  not  recognise  his  transferee. 
The  proposal  and  acceptance  not  being  ad  idem,  it  follows 
that  there  is  no  binding  contract  between  the  parties ;  and 
as  that  is  the  case,  there  is  no  contract  for  the  breach  of 
which  the  defendant  can  be  liable.  The  Court  of  Common 
Pleas,  in  the  case  of  Wantner  v.  S/iairpy  seem  to  have  en- 


(a)  4  C.  B.  404.  (b)  1  Exch.  20. 

(c)  Parie,  B.,  Aiders^,  B.,  Eolfe,  B.,  and  Plati^  B. 
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tertwied  the  same  opinion.     The  term^  which  takes  away         1848. 
the  party's  right  to  transfer  the  scrip,  would  make  a  consi- 
derable dijBerence  in  the  value  of  the  property  in  the  mar- 
ket.    Our  judgment^  therefore,  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


Billing  v.  Hutchins.  April  15. 

PeTERSDORFF   moved  for  judgment  on  a  plea  of  In  debt  on  a 
nul  tiel  record.     It  was  an  action  of  debt  on  a  judgment,  de^ntum  al- 
and the  declaration  alleged  that  the  plaintiff  recovered  ^SiatLffre- 
19/.  9*.  for  debt,  and  £33  for  costs.     It  appeared  by  the  JJ^f^Jl^i^- 
roU,   when  produced,  that  judgment  was  recovered  for  oottt.  On  plea 
19L  9s.  debt.  Is.  damages,  405.  costs,  and  also  33/.  I9s.  cord,  it  ap.  ' 
costs  of  increase.  p4^  ^  ^^ 

jadgment  was 
for  19/.  9«. 

Simofiy  for  the  defendant,  submitted  that  this  was  a  fatal  ges,  40#.  costs, 
variance,  and  not  amendable  under  the  3  &  4  Will.  4,  c,  42,  ^ts^of  in-' 
s.  3 :  Davis  v.  Dunn  (a).  S^J""/^*'*'' 

^    ^  that  the  de- 

fendant was  en- 

Petersdorffy  for  the  plaintiff. — There  is  no  variance.   The  ment  on  the 
judgment  is  for  three  things,  which  are  necessarily  divisible,  {*^  mosfbc 
viz.  a  debt,  damages,  and  costs ;  and  it  is  only  incumbent  *  leparate  ap- 

.  ,  plication  to 

on  the  plamtiff  to  state  m  his  declaration  a  debt  correspond-  amend, 
ing  with  that  mentioned  in  the  judgment  The  case  differs 
from  that  of  a  judgment  for  one  entire  sum,  which  is  mis- 
described  ;  as,  for  instance,  a  judgment  on  a  bill  of  exchange 
for  £100,  which  is  described  in  the  declaration  as  a  bill  for 
£95.    It  is  consistent  with  this  declaration  that  the  plaintiff 


(a)  1  DowL,  N.  S.,  317. 
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1848.        has  abandoned  a  portion  of  his  ckim.     \_Parke,  B. — A  judg- 

"^J^j^J]^      ment  in  debt  is  an  entire  thing ;  the  costs  are  added  to  the 

^-  amount  clfdmed^  and  the  sum  total  becomes  the  debt  by 

HUTCHINt.  ,  , 

virtue  of  the  judgment]  Suppose  the  damages  and  costs 
had  been  paid,  is  the  defendant  to  have  the  benefit  of  the 
payment  on  a  plea  of  nul  tiel  record  ?  [Pollack,  C.  B. — 
By  the  judgment,  which  is  the  foundation  of  the  present 
action,  the  plaintiff  recovered  55/.  9^. ;  then  how  can  we 
award  judgment  for  a  debt  of  52/.  9*.  only?]  The  Court 
might  give  judgment  for  a  smaller,  though  not  for  a  larger 
amount  At  all  events,  the  variance  is  amendable  under 
the  9  Geo.  4,  c.  15,  which  enables  **  every  Court  of  record 
holding  plea  in  civil  actions,  any  judge  sitting  at  Nia 
Prius,  and  any  Court  of  oyer  and  terminer  and  general  gad 
delivery  in  England,  &c.,  if  such  Court  or  judge  shall  see 
fit  so  to  do,  to  cause  the  record  on  which  any  trial  may  be 
pending  before  any  such  Court  or  judge,  in  any  civil  action, 
or  in  any  indictment,  &c,  when  any  variance  shall  appear 
between  any  matter  in  writing  or  in  print  produced  in  evi- 
dence, and  the  recital  or  setting  forth  thereof  upon  the  re- 
cord whereon  the  trial  is  pending,  to  be  forthwith  amend- 
ed," &c.  It  was  never  intended  that  there  should  be  a 
substantive  application  to  amend,  otherwise  the  object  of 
the  statute  would  fail.  Rastall  v.  Straton  (a)  and  Munkett- 
beck  V.  BtL8hneU{h)  are  authorities  to  shew  that  the  amend- 
ment may  be  made. 

Per  Curiam  (c). — There  must  be  judgment  for  the  de- 
fendant, and  the  plaintiff  must  make  a  separate  application 
to  amend. 

Judgment  for  defendant 


(a)  1  H.  Bl.  49.  {h)  4  Dowl.  P.  C.  139. 

(c)  Polhck,  C.  B.,  Parke,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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1848. 


Regina  v.  Adams  and  Warren.  May  2. 

JyL  •  D.  HILL  moved  for  a  rule  caUing  on  her  Majesty's  An  extent  in 
Attorney-General  to  shew  cause  why  two  writs  of  extent  a^inst  a  banker 
in  chief,  issued  against  Adams  and  Warren,  should  not  be  on^r^STal*'^ 

set  aside. — It  appeared   that   Adams  and  Warren   were  lowed  by  him 

.  on  the  half- 

bankers  at  Shrewsbury,  having   also   a  branch  bank   at  yearly  balance 

Market  Drayton.     An  account  was  kept  at  the  Shrews-  tertor'g'i^.' 
bury  bank  by  a  tax-collector,  of  the  name  of  Onions,  in  f?™^*»  ^  ^^^^ 

,  ,  ,  ,  .  .  ^       hi8  own  and  the 

which  his  own  private  monies  and  the  monies  paid  to  him  Crown  monies 
for  taxes  were  blended  together.     The  bankers  were  in  the  together.   Also 
habit  of  balancing  this  account  half-yearly,  and  they  allow-  J^J^iJ^^J* 
ed  Onions  from  time  to  time  interest  on  the  receipts  over  bwiker's  pro- 

missoiy  note  in 
the  payments  at  each  half-yearly  balance.     On  the  4th  the  hands  of  a 

November,  1847,  an  extent  issued  for  the  recovery  of  this  androceiTed' 
interest,  as  well  as  the  money  received  by  Onions  for  taxes.  ^^  ^J^  P»y- 

•^  '^  ment  of  taxes. 

An  account  was  kept  at  the  Market  Drayton  bank  by  a 
tax-collector  of  the  name  of  Moore,  who  had  received,  in 
payment  of  taxes,  several  promissory  notes  of  Adams  and 
Warren,  payable  to  bearer  on  demand.  These  notes  were 
still  in  the  possession  of  Moore ;  and  on  the  same  4th  No- 
vember another  extent  issued  against  Adams  and  Warren 
for  the  recovery  of  their  amount,  as  well  as  other  monies 
received  by  Moore  for  taxes,  and  by  him  paid  into  the 
Market  Drayton  bank.  The  present  application  was  made 
on  behalf  of  the  assignees  of  Adams  and  Warren,  against 
whom  a  fiat  in  bankruptcy  issued  on  the  8  th  November, 
1847. — It  is  conceded,  that,  after  the  case  of  Bex  v.  Ward  {a), 
the  extent  cannot  be  successfully  impeached  so  far  as  re- 
lates to  the  money  received  on  account  of  taxes ;  but  it  is 
submitted,  first,  that  the  Crown  is  not  entitled  to  recover 
the  interest  allowed  to  Onions  on  the  half-yearly  balance, 

(a)  See  the  note  at  the  end  of  this  case. 
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1848.  inasmuch  as  interest  is  a  matter  of  contract  between  the 
bankers  and  their  customer.  [Pollockt^C  B. — ^It  may  be 
difficult  to  trace  the  money  of  the  Crown^  when  once  mixed 
up  with  the  general  funds  of  any  person ;  but  still  it  may 
be  followed  wherever  the  evidence  leads.  If  so,  its  pro- 
ceeds may  also  be  followed ;  for  instance^  if  an  estate  were 
purchased,  the  crops  might  be  taken ;  or  if  stock  were 
bought,  the  dividends  might  be  taken.  In  like  manner,  if 
money  paid  for  taxes  is  deposited  with  a  banker,  whose 
practice  it  is  to  pay  interest  on  the  floating  balance,  the 
Crown  is  entitled  to  that  interest] — Secondly,  an  extent 
cannot  issue  in  respect  of  the  promissory  notes.  These 
notes  have  never  been  brought  into  the  accoimt  between 
the  bankers  and  the  tax-collector ;  and  the  effect  of  this 
extent  would  be  to  give  him  a  preference  over  other  cre« 
ditors,  since  the  Crown  would  be  paid  in  fulL  The  tax- 
collector  was  not  bound  to  take  these  notes,  but  mi^t 
have  insisted  upon  money ;  not  having  done  so,  he  has  no 
claim  beyond  the  other  creditors.  Suppose  the  bankers 
were  utterly  without  effects,  the  tax-gatherer  must  pay  the 
Crown ;  if  the  tax-gatherer  were  insolvent,  his  assignees 
would  only  stand  in  the  position  of  any  other  creditor,  and 
prove  against  the  bankrupt's  estate.  This  proceeding  is  a 
mode  of  evading  the  57  Geo.  3,  c.  117,  by  turning  that 
which  ought  to  be  an  extent  in  aid  into  an  extent  in  diief. 
[Flatty  B. — You  ought  to  plead  to  the  extent]  Bex  v. 
Shackle  (a)  is  an  authority  to  shew  that  the  Court  will  in- 
terpose on  motion. 

Pollock,  C.  B. — There  ought  to  be  no  rule.  The  first 
point  is,  whether  the  Crown  is  entitled  to  the  interest  al- 
lowed by  the  bankers  on  money  deposited  with  them  by  a 
tax-collector;  and  we  are  all  clearly  of  opinion  that  the 
Crown  is  so  entitled. 

(a)  11  Price,  772. 
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Hie  other  point  ib,  whether  an  extent  in  chief  lies  to  en- 
force the  paymenfrof  notes  issued  by  a  country  bank  pay- 
able to  bearer^  and  received  by  a  collector  from  a  tax-payer. 
We  are  of  opinion,  that,  immediately  the  notes  were  paid 
to  the  collector,  they  became  a  debt  due  to  the  Crown,  and 
that  an  extent  might  issue  against  the  bankers  for  the  pur- 
pose of  enforcing  payment.     If  the  notes  are  pfdd  over  by 
the  collector  to  the  bankers  after  their  bankruptcy,  that  is 
a  matter  of  pleading,  but  cannot  affect  the  extent  on 
motion. 


1848. 


Parke,  B. — The  notes  are  received  by  the  collector  as 
payment  to  the  Crown,  and  the  Crown  may  adopt  that, 
and  obtain  all  the  rights  of  suing  on  the  notes.  The  bank- 
raptcy  and  assignment  do  not  afford  any  ground  for  setting 
aside  the  extent. 


Platt,  B.,  concurred. 


Rbx  V,  Wahd. 

J"  Sib  W.  FOLLETT  (on  the  21  St 

1^  *»reia|)er,  1836)  moved  for  a  rule 

•  ^■'^^  on  hia  Majesty 'sAttomey- 

^fi«?al  to  shew  cause  why  a  writ 

^^^tent  in  chief,  issued  against 

r*  ^V'ard,  for  recovering  the  sum 

*i038,  and  all  proceedings  had 

H,  should  not  he  set  aside. 

extent  issued  on  the  7th 

^*^l)er,  1836,  upon  the  affi- 

^^     of  Richard  Rixon,  a  col- 

of  taxes,  stating  that  Ward, 

g  on  the  husiness  of   a 

at  Woolwich,  in  Kent, 

^^dehted  to  his  Majesty  in 

**Un  of  £1038,  arising  from 


ki» 


Bule  refused. 


the  rates  and  duties  collected  and 
received  hy  the  said  Richard 
Rixon  from  the  inhabitants  of 
Woolwich,  and  deposited  with 
Ward  for  safe  custody  until  pay- 
ment to  the  Receiver-Greneral  of 
Stamps  and  Taxes;  that  Ward 
was  insolvent,  and  had  stopped 
payment  as  a  banker,  by  rea- 
son whereof  the  said  sum  was  in 
danger  of  being  lost,  &c.  The 
present  application  was  made  on 
behalf  of  the  official  assignee 
of  Ward,  against  whom  a  fiat  in 
bankruptcy  issued  on  the  8th  No- 
vember, 1836,  and  was  supported 
by  the  joint  affidavit  of  the  as- 


*?^^'5ae  insolfent — Heldt  thmt  an  extent  in  chief  might  iMne  against  him  for 
[  V  Mie  Crown  monies,  the  amount  being  a  qnestion  for  a  jury. 
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dgnee  and  Ward,  the  latter  of 
whom  deposed,  that  Richard 
Rixon  never  kept  any  account, 
nor  had  any  dealing  or  transac- 
tion with  him ;  that  an  account 
had  for  several  years  past  been 
kept  with  deponent,  as  a  banker, 
by  John  Rixon,  the  father  of 
Richard  Rixon,  and  that  such 
account  was  kept  in  the  name  of 
John  Rixon  only,  and  as  his  pri- 
vate account ;  that  when  any  mo- 
nies were  paid  in  to  the  account 
kept  by  John  Rixon,  they  were 
generally  paid  in  by  John  Rixon 
himself,  and  no  part  of  the  money 
paid  in  to  such  account  was  dis- 
tinguished from  any  other  part, 
but  the  same  were  all  paid  in  to 
and  blended  together  in  one  ac- 
count ;  that  all  checks  drawn  on 
deponent  in  respect  of  the  monies 
80  paid  in  were  signed  by  John 
Rixon,  and  John  Rixon  drew  on 
deponent  from  time  to  time  for 
the  same,  as  he,  the  said  John 
Rixon,  thought  fit. — The  official 
assignee  deposed,  that  he  had 
examined  the  books  of  account 
kept  by  Ward,  and  that  the  only 
account  appearing  therein  kept 
with  any  person  of  the  name  of 
Rixon  was  headed  "  John  Rixon." 
The  Court  being  of  opinion 
that  the  affidavit  of  Ward  was 
defective,  in  not  stating  that  he 
did  not  know  that  any  part  of  the 
money  belonged  to  the  Cro\vn, 
an  additional  affidavit  was  filed, 
wherein  Ward  deposed,  '*  that  he 
never  had  notice,  nor  did  he  ever 
positively  know  that  the  monies 
paid  into  his  hands  by  John 
Rixon,  or  any  part  thereof,  be- 


longed to  hb  Majesty,  although 
he  certainly  did  believe  that  aome 
part  of  the  monies  so  paid  into 
his  hands  by  John  Rixon  might 
have  been  originally  received  for 
taxes;  but  what  amoiint  thereof, 
or  what  particular  mcmiea  were 
or  was  so  received,  the  deponent 
never  had  the  slightest  idea.** 

The  Attarfu^-Chneral  shewed 
cause,  (January  28, 1837),  upon 
affidavits,  that  John  Rixon  had 
formerly  been  the  collector  of 
taxes ;  and  that  Richard  Rixon, 
his  son,  who  succeeded  him,  was 
in  the  habit  of  paying  the  money 
received  on  account  of  taxes  to 
his  father,  who  paid  it  into  the 
bank  to  his  private  account ;  that 
Ward  knew  that  some  of  the 
money  so  paid  in  was  received  on 
account  of  taxes,  and  used  to  ask 
when  it  would  be  necessary  to 
have  the  money  ready  for  the  Re- 
ceiver-General. He  cited  Rex  v. 
}Vrafigham{a)  as  an  authority 
to  shew,  that  Ward,  having  re- 
ceived the  money  of  the  Crown, 
)>ecame  an  immediate  debtor  to 
the  Crown. 

Sir  JV.  Foilettf  in  support  of  the 
rule. — The  question  is,  whether, 
under  the  circumstances,  an  ex- 
tent in  chief  can  issue  against 
the  banker,  who  kept  an  account 
with  Rixon,  the  father,  and  not 
with  the  son.  lPark€,  B.— The 
law  b,  that  any  one  is  in  privity 
with  the  Crown  who  knows  that 
the  money  which  he  receives  is 
the  money  of  the  Crown ;  there- 
fore, an  extent  in  chief  may  issue 


(a)  1  C.  &  J.  408. 
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for  all  sums  which  the  banker 
received,  knowing  them  to  be  the 
monies  of  the  Crown.]  The 
banker  had  no  knowledge  that 
any  particular  sums  belonged  to 
the  Crown,  but  only  that  money 
received  for  taxes  was  paid  in  by 
Bixon,  the  father,  together  with 
bis  own  money.  [^Parke^  B. — 
That  would  be  a  question  of  fact, 
on  comparing  the  extent  of  these 


transactions  with  the  amount 
paid  in.  If  the  transactions  of  the 
customer  were  very  small,  and 
those  of  the  Crown  very  large,  a 
jury  might  come  to  the  conclu- 
sion that  the  whole  belonged  to 
the  Crown.] 

Per  Cxtriam  (a). — The   rule 
must  be  discharged. 


1848. 


(a)  Lord  Ahinger^  C.  B.,  Parke^  B.,  and  Oumeyy  B. 


Belcher  and  Others^  Assignees  of  Hanken,  a  Bankrupt,        Mt^  9. 
v.  Bellamy  and  Another,  Executors  of  Winsland. 

iVSSUMPSIT  against  the  defendants,  as  executors  of  H.,  residing  in 
N.  Winsland,  deceased,  for  money  had  and  received  by  indebteJTtoT. 
Winsland  in  his  lifetime  for  the  use  of  the  plaintiffs  as  o/the's^  ^^ 
assignees.     The  defendants  pleaded  that  they  did  not  pro-  January.  1844, 
mise ;  and  issue  having  been  joined  thereon,  the  following  and  for  a  vaiu. 
case  was,  by  consent,  stated  for  the  opinion  of  this  Court : —  tion,*aMign^' 
In  1843,  before  the  bankruptcy  of  Hannen,  R  D.  Haw-  ^^^/^^^^  ^'' 
kins,  residing  at  Port  Adelaide,  in  South  Australia,  was  22nd  January 
indebted  to  the  bankrupt  in  771/.  3^.  Ad.,  being  the  debt  letter  notifying 
referred  to  in  the  letter  of  the  said  N.  Winsland,  of  the  ^^^eit!  wd 
22nd  January,  1844,  which  debt  is  not  yet  wholly  paid,  requiring  him 
In  1843,  the  bankrupt  directed  Hawkins  to  make  his  re-  to  w.    Thii 
mittances  on  account  of  this  debt  to  the  bankrupt's  son,  J.  posted  on  the 
Hannen,  jun.  J?J*^"!!17' 

'  •^  1844,  in  the 

Afterwards,  and  before  the  bankruptcy,  viz.  on  the  8th  ordinary  way  in 

which  letters  to 
New  South 
Wales  are  posted,  and  could  not  have  reached  Australia  before  the  10th  February,  on  which 
day  a  fiat  in  bankruptcy  issued  against  A.  On  the  29th  January,  1844,  H.  remitted,  by  letter, 
50/.,  which  was  received  after  the  fiat  and  delivered  over  to  W.  The  assignees  of  A.  having  sued 
W.  for  the  Bmount— Held t  that,  W.  having  taken  every  possible  step  to  obtain  possession  of  the 
debt,  it  could  not  be  said  to  remain  in  the  order  and  disposition  of  the  bankrupt,  with  the  con- 
sent of  the  true  owner,  within  the  meaning  of  the  72nd  section  of  the  6  Geo.  4,  c.  16. 
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1848.  January,  18445  the  bankrapt,  boD&  fide»  and  for  a  Yaloable 
conflideratioDy  by  deed^  afleigned  to  the  said  N.  Winalandthe 
debt  due  from  Hawkins,  and  all  his,  the  bankrupt^ s,  interait 
therein,  so  far  as  he  eould  by  deed  asdgn  the  same.  On 
the  Ist  February,  1844,  and  before  the  bankruptcy,  N. 
Winsland  posted,  in  the  ordinary  way  in  which  letters  to 
New  South  Wales  are  posted,  a  letter  to  Hawkins,  with 
the  concurrence  of  the  bankrupt,  signed  by  him  at  the  foot 
thereof,  of  which  letter  and  concurrence  the  following  are 
true  copies : — 

"  To  Mr.  R.  D.  Hawkins,  Adelaide,  New  South  Wales, 
— I,  the  undersigned  Nicholas  Winsland,  &c.,  hereby  give 
you  notice,  under  and  by  virtue  of  a  certain  indenture 
bearing  date  the  18  th  of  January  instant,  and  made  between 
James  Hannen  therein  described  of  the  one  part,  and  my- 
self of  the  other  part,  certain  goods,  or  the  proceeds  thereof 
and  all  monies  now  due,  or  to  become  due,  firom  you  to 
the  said  James  Hannen  in  respect  thereof^  amounting  to 
771/.  Ss.  4id.y  were  assigned  and  transferred  to  me,  the  said 
Nicholas  Winsland.  And  I  give  you  ftirther  notice,  and 
require  you  to  make  all  farther  remittances  on  account  of 
the  said  goods  or  monies  to  me  or  to  my  credit  at  my 
bankers',  Coutts  &  Co.,  Strand,  London,  whose  acknow- 
ledgment wiU  be  your  su£Bcient  discharge.    Dated  this 

22nd  day  of  January,  1844. 

''  Nicholas  Winslahd. 

"  Witness,  John  Burder,"  &c 

^^  I  concur  in  the  above  notice.     Dated  this  22nd  day 

of  January,  1844. 

^^  James  Hannen. 

"  Witness,  John  Burder,  William  Gozzard." 

The  fiat  issued  on  the  10th  February,  1844.  The  letter 
could  not  have  reached  Port  Adelaide  by  that  day ;  and 
Hawkins  had  no  notice  of  the  assignment  at  the  date  of  the 
fiat,  nor  at  the  date  of  the  biU  hereinafter  mentioned ;  nor 
could  any  other  letter  have  reached  Fort  Adelaide  on  or 
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before  the  10th  February,  if  the  same  had  been  i^egularlj  1848. 
posted  on  the  said  8  th  January,  1844 ;  nor  could  the  said  N. 
Winsland  by  any  means  have  communicated  to  the  said  Haw- 
kins, or  have  given  him  notice  of  the  aforesaid  assignment, 
or  the  fact  of  the  execution  of  the  aforesud  deed,  before  the 
issuing  of  the  said  fiat,  or  the  date  of  ihe  sidd  bill  herein- 
after mentioned.  Save  as  aforesidd,  nothing  had  been  done 
to  prevent  the  debt  from  being  in  the  reputed  ownership  of 
the  bankrupt. 

On  the  29th  January,  1844,  a  bill  for  £50  was  remitted 
to  the  bankrupt's  sud  son,  James  Hannen,  jun.,  in  a  letter 
from  Hawkins,  which  was  received  by  the  bankrupt's  said 
son  after  the  issuing  of  the  fiat,  and  after  he  bad  notice 
from  the  said  N.  Winsland  of  the  aforesud  assignment  from 
the  bankrupt  The  letter  stated  that  the  inclosed  bill  for 
£50  on  the  Bank  of  South  Australia  was  in  favour  of  J. 
Hannen,  jun. ;  and  the  bill  was  remitted  to  him,  and  received 
by  him  in  pursuance  of  the  direction  aforesaid,  on  account 
of  the  debt  due  from  the  said  B.  D  Hawkins.  On  receiv- 
ing this  bill  of  exchange,  J.  Hannen,  jun.,  having  been  in- 
demnified by  N.  Winsland,  inclosed  and  delivered  the  bill 
to  him,  and  the  amount  thereof  was  received  by  the  said  N. 
Winsland. 

The  Court  was  to  be  at  liberty  to  draw  any  inference  of 
fact  tiiat  a  jury  might  draw. 

Th6  question  for  the  opinion  of  the  Court  was,  whether 
the  assignees  were  entided  to  recover  the  proceeds  of  the 
bill  from  the  defendants,  as  executors  of  the  said  N.  Wins- 
land. If  they  were,  then  the  defendants  were  to  withdraw 
their  plea,  and  judgment  by  default  was  to  be  entered  for 
the  plaintiffs,  with  damages  £50,  witii  interest  at  5L  per 
cent,  from  the  16th  September,  1844,  by  confession.  K 
not,  a  nolle  prosequi  was  to  be  entered 

Bramwell,  for  the  pluntiffs. — The  case  falls  within  the 
72nd  section  of  the  Bankrupt  Act,  6  Greo.  4,  c  16,  which 
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1648.  is  an  extremely  beneficial  clause,  having  for  its  object 
the  preventing  traders  from  obtaining  false  credit  by  the 
apparent  ownership  of  property.  The  enactment  is,  in- 
deed,  qualified  by  a  statement  that  the  reputed  owner- 
ship shall  be  with  the  consent  of  the  true  owner;  but 
that  means  a  permissive  occupation  not  contrary  to  his 
consent.  In  this  case,  the  defendants'  testator  consented; 
for  he  took  an  assignment  of  the  debt  with  full  know- 
ledge that  the  bankrupt  must  remain  for  some  months 
the  reputed  owner  of  it.  IPoUockf  C.  B. — The  fallacy  of 
your  argument  lies  in  assuming  that  he  consented  because 
he  put  himself  in  the  situation  of  being  the  true  owner. 
But  when  he  consented,  he  was  not  the  true  owner;  and 
as  soon  as  he  became  so,  he  dissented.]  If  goods  once 
vested  in  the  purchaser  be  allowed  to  remain  in  the  pos- 
session of  the  vendor  for  any  time,  however  short,  they 
will,  in  the  event  of  his  bankruptcy,  pass  to  the  assignees. 
It  is  not  necessary  that  there  should  be  a  willingness  ol 
mind  on  the  part  of  the  real  owner,  but  merely  a  state 
of  things  which  he  might  have  prevented  if  he  thou^t 
fit.  Suppose  money  is  lefl  to  a  woman  on  condition  of  her 
marrying  with  her  guardian's  consent,  and,  such  consent 
being  given,  the  marriage  takes  pkce  in  a  distant  country; 
can  it  be  said  that  there  was  no  consent  because  the  guar- 
dian, having  discovered  that  the  husband  was  an  unworthy 
person,  afterwards,  and  before  the  marriage,  became  desirous 
of  signifying  his  dissent,  but  was  prevented  by  distance 
from  so  doing  ?  This  view  of  the  section  is  fortified  by  the 
words,  ^^  or  whereof  he  had  taken  upon  him  the  sale,  altera- 
tion, or  disposition,  as  owner."  Again,  the  proviso  as  to  the 
mortgage  or  assignment  of  ships  shews  that  the  construo- 
tion  contended  for  is  correct ;  for  that  proviso  would  be 
imnecessary  if  the  possession  were  against  the  consent  of 
the  mortgagee,  in  cases  where  he  could  not  prevent  it 
Lwesay  v.  Hood  {a)  decided  that  goods  in  the  hands  of  a 

(a)  2  Campb.  83. 
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retail  dealer  upon  sale  or  return  passed  under  a  commission        1848. 
of  bankruptcy  against  him  by  the  21  Jac  1,  c.  19.  [Parker      bblchbb 
B. — The  cases  relatine:  to  the  assiscnment  of  goods  abroad     ^    ^' 

°  .  Bellamy. 

have  always  turned  upon  whether  the  assignee  has  done  all 
in  his  power  to  get  possession  of  the  property.  In  Brown 
Y.  JSeathcote  (a)y  a  debtor  assigned  to  his  creditor  certain 
goods  in  two  ships  then  at  sea,  and  delivered  to  him  the 
bills  of  lading  and  invoice ;  and  the  debtor  having  become 
bankrupt,  it  was  held,  that,  as  everything  which  could  shew 
a  right  to  the  goods  was  delivered  over  to  the  creditor,  the 
bankrupt  could  not  be  said  to  have  the  order  and  disposi- 
tion of  the  goods.  Your  argument  amounts  to  this,  that 
goods  at  sea  can  never  be  purchased  so  as  to  defeat  the 
claim  of  the  assignees,  in  the  event  of  the  vendor  becoming 
bankrupt.  But,  in  general,  there  exist  some  indicia  of 
property,  as  bills  of  lading,  &c  In  fact,  your  argument 
goes  to  this  length,  that  no  goods  at  a  distance  could  be 
safely  purchased  at  alL]  The  purchase  of  the  debt,  with 
knowledge  that  it  must  of  necessity  remain  for  some  time  in 
ihe  order  and  disposition  of  the  bankrupt,  is  of  itself  a  con- 
sent. Suppose  the  deed  of  assignment  had  contained  a  cove- 
nant not  to  give  notice  to  the  debtor  for  three  months ;  ac- 
cording to  the  argument  on  the  other  side,  that  would  not 
have  been  a  consent,  because  the  debtor  could  not  possibly 
receive  notice  of  the  assignment  within  that  period.  The 
fallacy  is  in  supposing  that  there  must  be  a  continuing  con- 
sent [He  cited  1  Mont.  &  Ayr.,  Bankrupt  Law,  854; 
Lingard  v.  Messiier  (b) ;  Fletcher  v.  Manning  (c).] 

Peacock  appeared  to  argue  for  the  defendants  on  the  8th 
May,  the  plaintiffs'  counsel  being  then  absent ;  and,  after 
citing  Bum  v.  Carvalho  (rf),  Locul  v.  Green  (e),  and  Fletcher 
V.  Manning^  was  stopped  by  the  Court 

(a)  1  Atk.  160.  {d)  4  Myl.  &  Cr.  690. 

{J})  1  B.  &  C.308.  («)  15  M.  &  W.  216. 

(f )  12  M.  &  W.  671. 
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1848.  Pollock,  C.  B. — ^It  is  probable  that  this  clause  of  the 

statute  was  not  intended  to  apply  to  debts,  but  only  to 
cases  in  which  there  was  a  visible  possession  and  apparent 
ownership  of  property,  which  gave  to  the  trader  the  senir 
blance  of  wealth,  and  so  enabled  him  to  obtain  credit  But, 
since  the  case  of  Ryatt  v.  RoUe  (a),  it  is  too  late  to  doubt 
whether  debts  are  within  the  enactment.  The  question  as 
to  debts  has  never  received  the  same  consideration  as  that 
of  goods  and  chattels,  because  in  reality  no  man  has  an 
apparent  ownership  of  debts,  or  obtains  credit  by  means  of 
them,  since  debts  are  generally  unknown.  The  question  as 
to  debts  has  chiefly  arisen  in  cases  of  assignments  of  debts, 
bonds,  and  policies  of  assurance,  where  upon  the  asngn- 
ment  no  notice  has  been  given ;  and  it  has  been  held  that 
the  debts  still  remained  in  the  order  and  disposition  of  the 
bankrupt,  with  the  consent  of  the  true  owner.  No  doubt 
the  statutes  of  bankruptcy  passed  with  a  view  to  a  different 
state  of  things  from  that  which  now  prevails ;  and,  if  we 
were  called  upon  for  the  first  time  to  put  a  constmctiOB 
on  those  statutes,  it  may  be  that  we  should  not  concur  in 
all  the  decisions.  I  differ  from  Mr.  BramweU  in  opinion 
that  this  is  an  extremely  beneficial  clause,  and  one  to  be 
enforced  in  every  case.  It  would  very  much  paralyse  com* 
mercial  transactions,  if  it  were  necessary  that  every  transfer 
of  the  property  in  goods  should  be  accompanied  by  an  in- 
stantaneous delivery.  The  modem  rule  is,  that  goods  are 
not  deemed  to  be  in  the  possession  of  a  trader,  with  the 
consent  of  the  true  owner,  if  the  latter  takes  every  possible 
pains  to  obtain  possession  of  them.  The  question  then  is, 
whether  the  true  owner  in  this  case  consented  to  the  goods 
remaining  in  the  possession  of  the  bankrupt.  He  certainly 
did  not ;  for,  immediately  he  became  owner,  he  took  every 
possible  step  to  give  effect  to  the  assignment — namely,  by 
sending  notice  to  the  debtor ;  but  before  the  notice  arrived, 

(a)  1  Atk.  166 ;  S.  C,  1  Ves.  348,  nom.  RyaU  v.  RwoUs. 
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the  assignor  of  the  debt  became  bankrupt.    It  is  argued,         1848. 

that,  because  the  pifdntiff  took  an  assignment  of  the  debt,      bblcheb 

he  consented  to  its  remaining  with  the  bankrupt     I  cannot      _    ^* 

,  Bbllamy. 

agree  to  that.  The  assignee  took  the  debt  with  a  right  to 
dium  it  instanter,  and  he  does  so,  as  far  as  time  and  space 
will  permit.  Our  judgment  must,  therefore,  be  for  the 
defendant 

Parke,  B. — I  am  of  the  same  opinion.  I  concur  in 
the  observations  of  the  Lord  Chief  Baron  with  reference 
to  the  statutes  of  bankruptcy.  In  the  first  instance,  they 
were  not  supposed  to  apply  to  choses  in  action.  That, 
however,  was  settled  by  the  case  of  Rycdl  v.  Rolle.  It 
cannot  be  doubted  that  the  bankrupt  law  was  originally 
made  when  commerce  was  in  a  very  different  state  from  the 
present,  and  that  at  this  period  the  legislature  would  not 
enable  a  bankrupt  to  pay  his  debts  with  the  goods  of 
another  person.  Whatever  may  have  been  the  state  of 
commerce  in  the  time  of  James  I,  it  is  evident  that,  at 
the  present  day,  a  trader  does  not  obtain  credit  by  the  pos- 
session and  apparent  ownership  of  other  persons'  goods,  but 
in  consequence  of  his  general  estimation  as  a  merchant 
However,  be  that  as  it  may,  we  must  construe  the  Bank- 
rupt Act  as  it  stands,  and  then  it  is  clear  that  the  present 
case  is  not  within  its  provisions.  In  order  to  be  so,  there 
must  be  a  real  owner,  distinct  fi^m  the  apparent  owner,  and 
the  real  owner  must  have  consented  that  the  trader  should 
have  possession  of  the  goods.  There  cannot  be  a  better 
explanation  of  the  statute  of  James  (a)  than  the  judgment 
of  Lord  Redesdale  in  the  case  oi  Joy  v.  Campbell  (b),  where, 
in  construing  a  similar  clause  in  the  Irish  Act  (11  &  12 
Geo.  3,  c  8,  s.  9),  he  states  it  to  mean,  "  Where  the  pos- 
session, order,  and  disposition  is  in  a  person  who  is  not  the 
owner,  to  whom  the  goods  do  not  properly  belong,  and  who 

(a)  21  Jac.  1,  c.  19,  8.  11.  (b)  1  Scho.  &  Lef.  336. 
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1848.  ought  not  to  have  them,  but  whom  the  owner  permits, 
unconscientiously  as  the  act  supposes,  to  have  such  order 
and  disposition.  The  object  was  to  prevent  deceit  by  a 
trader,  from  the  visible  possession  of  property  to  which  he 
was  not  entitled;  but  in  the  construction  of  the  act  the 
nature  of  the  possession  has  always  been  considered,  and 
the  words  have  been  construed  to  mean,  possession  of  the 
goods  of  another,  with  the  consent  of  the  true  owner.^ 
Apply  that  to  the  present  case.  The  real  owner  was  the 
defendant,  to  whom  the  debt  was  assigned.  The  assign- 
ment bound  the  assignor  in  equity ;  and  when  the  defend- 
ant had  taken  all  proper  steps  to  obtain  possession  of  the 
debt,  he  became  entitled  to  it,  both  at  law  and  in  equity ; 
and  the  bankrupt's  assignees  could  not  claim  it,  unless  the 
defendant  had  unconscientiously  permitted  it  to  remain  in 
the  possession  of  the  bankrupt.  It  appears,  however,  that 
he  could  not  prevent  it,  and  that  everything  was  done  that 
could  be  done,  so  that  it  is  impossible  to  say  the  real  owner 
consented  to  the  bankrupt  retaining  possession.  In  Load 
V.  Green  (a),  trover  was  brought  for  goods  obtained  by  a 
party,  afterwards  bankrupt,  with  the  fraudulent  intention 
of  never  paying  for  them,  and  that  was  held  su£Bcient  to 
prevent  the  operation  of  the  statute.  According  to  Mr. 
BramweWs  argument,  in  all  cases  where  there  is  a  purchase 
of  goods,  under  such  circumstances  that  the  vendee  cannot 
possibly  have  immediate  possession,  he  consents  to  their 
remaining  in  the  possession  of  the  vendor.  K  that  argu- 
ment were  correct,  the  effect  would  be  to  prevent  any  as- 
signment of  goods  abroad,  and  all  conmierce  with  respect 
to  such  goods  must  be  at  an  end.  The  case  suggested,  of 
an  assignee  of  a  debt  binding  himself  not  to  give  notice  to 
the  debtor  within  a  certain  period,  might  be  a  case  of  pos- 
session by  the  debtor  with  the  consent  of  the  true  owner, 
because  during  the  stipulated  time  he  absolutely  precludes 

(a)  15  M.  &  W.  216. 
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himself  from  taloDg  any  step  to  prevent  the  debt  from        1848. 
remaining  in  the  order  and  disposition  of  the  bankrupt.      bblchbr 
That  point,  however,  it  is  unnecessary  to  decide.     Here,  •'• 

the  moment  the  assignment  took  place,  the  assignee  of  the 
debt  used  every  means  in  his  power  to  obtain  possession 
of  it 

BoLFE,  B. — I  am  of  the  same  opinion.  The  72nd  sec- 
tion enacts,  '^  that,  if  any  bankrupt,  at  the  time  he  becomes 
bankrupt,  shall,  by  the  consent  and  permission  of  the  true 
owner  thereof,  have  in  his  possession,  order,  or  disposition 
any  goods  or  chattels,  whereof  he  was  reputed  owner,"  they 
shall  pass  to  his  assignees.  Now,  it  is  quite  clear  that  the 
**  consent  and  permission"  there  spoken  of  is  something 
which  must  be  proved,  not  to  be  inferred  from  the  mere 
fact  of  nothing  being  done.  Were  it  not  for  the  decisions, 
I  should  have  thought  it  extremely  doubtful  whether  a 
debt  could  be  said  to  be  left  in  the  order  and  disposition  of 
a  bankrupt,  with  the  consent  of  the  true  owner ;  but  the 
doctrine  in  Eyall  v.  Bolk  has  prevailed  so  long,  that  we 
are  bound  by  it :  therefore  a  person,  purchasing  a  chose  in 
action,  is  considered  to  leave  it  in  the  possession  of  the 
debtor,  unless  he  is  active  and  gives  notice ;  although,  if 
he  takes  every  possible  step  to  give  notice,  and  the  debt 
nevertheless  remains  in  the  possession  of  the  bankrupt,  it 
does  not  so  remain  with  the  consent  and  permission  of  the 
purchaser.  If,  as  suggested  by  Mr.  Bramwell,  he  does  not 
give  notice  for  three  months,  during  that  period  the  debt 
remains  in  the  order  and  disposition  of  the  debtor ;  but  the 
moment  he  gives  notice,  it  is  otherwise ;  and  the  fact,  that 
many  months  must  elapse  before  the  notice  can  take  effect, 
does  not  alter  the  case. 

Platt,  B.,  concurred. 

Judgment  for  the  defendants. 


3L2  EXCHEQUER  REPORTS. 

1848. 

April  16.  EsDAiLE  (Public  OflScer,  &c)  v.  Trustwell. 

A  declaratioii  X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
on  a  jadffment  whj  the  judgment  signed  herein,  and  all  subsequent  pro- 
Se^pubUc^offi-'  ceedings,  should  not  be  set  aside,  and  why  an  order  of 
cer  of  the  Lon-  Piatt.  B.,  should  not  be  rescinded,  under  the  foUowini?  dr- 

don  and  Wert-  .     .  .  ... 

minster  Bank,  cumstanccs : — The  plsuntiff  haying  declared  in  scire  facias 
pSbSc  officer  of  upon  a  judgment  recovered  by  him  as  registered  public 
w* ^tR?d*"*^  officer  of  the  London  and  Westminster  Bank,  against  the 
Banking  Com-  registered  public  officer  of  the  Leeds  and  West  Elding 
sum  of  51,373/.  Banking  Company,  for  the  sum  of  51,373/.  I2s.  7(L^  the 
iMb€cnd*^'  defendant  demurred  to  the  declaration.  The  demurrer 
°l^"*i*^*  *^®    came  on  for  ar^niment  on  the  17th  November,  when,  at  the 

plamtiff  amend-  ^  *=• 

ed,  and,  within  suggestion  of  the  Court,  the  plaintiff  elected  to  amend  the 
the  amendment,  declaration  and  writ  (a),  by  alleging  that  "  R.  Trustwell  is 
^l^^lit""^  a  member  of  the  said  co-partnership."  On  the  29th  No- 
abatement,  vember,  being  two  days  after  the  amendment,  the  defend- 
that,  at  the  very  '  O  J 
same  time  when  ant  pleaded  in  abatement,  ^Uhat,  at  the  very  same  time 

and  beforc'E.  '  ^^*  ^^^  ^aid  writ  close  issucd,  and  before  the  said  J.  Esdaile 
th^^i^^'  ^  '  declared,  to  wit,  on  &c,  the  said  J.  Esdaile,  then  being  one 
public  officer,  of  the  registered  public  officers  of  the  co-partnership  in  the 
scire  facias  declaration  mentioned,  for  the  purpose  of  carrying  on,  and 
ano^w  mem-  ^^^  Carrying  on,  the  trade  and  business  of  bankers  in  Eng- 
ber  of  the  com-  j^nd,  &c.,  (and  which  said  J.  Esdaile  had  then  been  duly 

pany,  at  the  '  ^  ^  ^  ^  "^ 

time  of  jadg.      nominated  and  appointed  such  registered  public  officer  as 

ment  recovered. 
The  plea  set 

out  the  writ  and  declaration,  and  averred  that  the  judgments  mentioned  in  the  two  writs  of  sdre 
facias  were  one  and  the  same  judgment ;  and  that,  at  the  time  of  the  recovery  of  the  judgment 
and  the  issuing  of  the  writ  of  scire  facias  against  the  defendant,  D.  was  a  member  of  the  co- 
partnership. It  then  averred  the  identity  of  the  companies,  and  that  D.  was  alive,  and  the  rait 
against  him  still  pending.  The  affidavit  in  verification  of  this  plea  stated,  that  the  paper- 
writing  thereto  annexed  was  a  true  copy  of  the  issue,  wherein  E.,  as  such  public  officer,  was 
plaintiff,  and  D.  defendant ;  and  that  judgment  was  signed  in  such  action  by  E.  against  D.,  on 
&c.,  for  the  sum  of  51,373/.  12«.  7d.  The  plaintiff  having  signed  judgment,  on  the  gpronnds 
that  the  defendant  was  not  entitled  to  plead  in  abatement,  and  that  the  affidavit  of  verification 
was  insufficient — Heldf  that  the  judgment  was  regular,  inasmuch  as  the  affidavit  did  not  state 
even  the  defendant's  belief  that  the  two  writs  issued  at  the  same  time.  But  gembltf  that  the  de- 
fendant was  entitled  to  plead  in  abatement. 

(a)  See  the  case,  1  £xch.  871. 
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aforesaid,  and  then  sued  as  nominal  plaintiff  for  and  on  be- 
half of  the  said  persons  united  in  co-partnership  as  aforesaid, 
under  and  by  virtue  of  the  provisions  of  the  statutes  passed  v. 

in  that  behalf),  issued  a  certain  writ  close  of  our  Lady  the 
Queen,  which  said  writ  close,  at  the  time  of  the  issuing 
thereof,  was  in  the  words  and  figures  following,  that  is  to 
say,"  (the  writ  was  then  set  out  at  length,  and  stated  that  J. 
Esdaile,  registered  public  officer  &c.,  had  recovered  against 
G.  Smith,  the  registered  public  officer  of  the  Leeds  and 
West  RidingBanking  Company,  the  sum  of  51,373^  12«.7d!., 
which  was  adjudged  to  the  plaintiff,  and  that  John  Dawson, 
of  Pudsey,  near  Leeds,  at  the  time  of  such  judgment,  was, 
and  from  thence  hitherto  hath  been  and  still  is,  a  member 
of  the  said  co-partnership.  Then  followed  the  usual  com- 
mand to  the  sheriff  to  make  known  to  the  said  J.  Dawson, 
&c,  and  the  sheriff's  return  of  nil).  The  plea  then  set  out 
the  declaration  against  J.  Dawson,  and  proceeded  thus : — 
**  And  the  said  R.  Trustwell  further  says,  that  the  judg^ 
ment  mentioned  in  the  last-mentioned  writ  of  scire  facias, 
and  the  judgment  mentioned  in  the  said  writ  of  scire  facias 
so  issued  against  the  said  K.  Trustwell,  are  one  and  the 
same  judgment,  and  not  other  and  different  judgments; 
and  that,  at  the  time  of  the  recovery  of  the  said  judgment, 
and  thence  continually  up  to  and  at  the  time  of  the  issuing 
of  the  said  last-mentioned  writ  of  scire  facias  against  the 
defendant,  the  said  J.  Dawson  was  a  member  of  the  said 
co-partnership,  and  that  the  said  co-partnership,  in  the  said 
several  writs  of  scire  facias  described  as  ^  The  Leeds  and 
West  Riding  Banking  Company,'  were  one  and  the  same 
co-partnership ;  that,  at  the  time  of  the  recovery  of  the 
said  judgment,  the  said  G.  Smith  was  one  of  the  registered 
public  officers  of  the  said  co-partnership ;  and  the  said  co- 
partnership was  a  co-partnership  of  persons  united  in  co- 
partnership for  the  purpose  of  carrying  on,  and  then  car- 
rying on,  the  trade  and  business  of  bankers  in  England, 
according  to  the  provisions  of  the  statute  made  and  passed 
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1848.        in  that  behalf,  under  and  by  the  style  or  title  of  *  The 

EsDAiLs       Leeds  and  West  Riding  Banking  Company ;'  and  that,  at 

^     ^'  the  time  of  the  recovery  of  the  said  judCTient,  the  said 

TkUBTWKLL.      ^o-iiii  11  .11 

G.  Snuth  had  then  been  duly  nominated  and  appointed, 
and  then  was  such  registered  public  officer  as  aforesaid,  by 
virtue  of  the  statute  in  that  case  made  and  provided ;  that 
the  said  J.  Dawson  is  still  alive,  and  that  the  said  writ  of 
scire  facias  agiunst  the  said  J.  Dawson,  and  the  suit  so 
thereby  commenced  against  the  said  J.  Dawson,  are  stiU 
depending  in  the  court  of  our  Lady  the  Queen,  before  the 
Barons  of  her  Exchequer,  and  still  are  undetermined." 
Verification,  and  prayer  of  judgment  of  the  writ  and  deda* 
ration. 

The  affidavit  in  verification  of  the  above  plea  was  as 
follows: — "In  the  Exchequer  of  Pleas. — Between  J. 
Esdaile,  one  of  the  registered  public  officers  of  certain  per- 
sons, united  in  co-partnership,  for  the  purpose  of  carrying 
on,  and  carrying  on,  the  trade  and  business  of  bankers  in 
England,  under  and  by  the  style  or  title  of  *  The  London 
and  Westminster  Bank,'  plaintiff;  and  Eichard  Trustwell, 
defendant. — Andrew  Duncan  the  younger,  clerk  to  Andrew 
Duncan,  of  &c,  agent  for  the  defendant  in  this  cause, 
maketh  oath  and  saith,  that  the  paper-writing  hereto  an- 
nexed, marked  (A),  is  a  true  copy  of  the  issue  wherein  the 
said  J.  Esdaile,  as  such  public  officer  as  aforesaid,  is  the 
pl{untiff,  and  J.  Dawson,  of  Pudsey,  near  Leeds,  in  the 
county  of  York,  is  defendant.  And  the  deponent  further 
saith,  that  judgment  was  signed  in  the  last-mentioned  cause 
by  the  said  J.  Esdaile,  as  such  public  officer,  agunst  the 
said  J.  Dawson,  in  this  honourable  court,  on  the  15th  day 
of  November  instant,  for  the  sum  of  51,373/.  12*.  7i  da- 
mages, and  SSL  lis.  costs,  as  appears  by  the  judgment- 
book  of  this  honourable  court,  which  deponent  has  in- 
spected.    Sworn"  &c 

After  the  delivery  of  the  above  plea  and  affidavit,  the 
plaintiff  signed  judgment,  on  the  grounds,  first,  that  the 
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defendant  was  not  entitled  to  plead  in  abatement ;  second-         1848. 

ly,  that  the  affidavit  of  verification  was  insufficient.     On       esdaile 

the  9th  of  December  a  summons  was  taken  out  to  set  aside    .      *^* 

Tkustwrll. 

the  judgment  for  irregularity,  which  summons  was  heard  by 
Flatty  B.,  and  dismissed.  In  last  Hilary  Term  the  present 
rule  was  obtdned,  against  which 

Bamll  shewed  cause. — ^First,  the  practice  of  allowing  two 
days'  time  to  plead  to  a  declaration  amended  after  demur- 
rer (a)  does  not  authorise  the  defendant  to  plead  in  abate- 
ment, but  he  must  obtain  an  order  for  that  purpose.     It  is 
like  a  special  imparlance  under  the  old  practice,  which  was 
necessary  to  enable  a  defendant  to  plead  in  abatement  with- 
in the  first  four  days  of  the  next  term  after  the  delivery  or 
filing  and  notice  of  declaration :  Tidd's  Prac.  462.     The 
amended  declaration  cannot  be  treated  as  a  new  declara- 
tion;  therefore  the  defendant,  by  demurring,  has  waived 
his  privilege  of  pleading  in  abatement.     Secondly,  the  affi- 
davit of  verification  is  insufficient.     Great  strictness  is  re- 
quired in  affidavits  in  support  of  dilatory  pleas.    In  Onslow 
V.  Booth  (b),  "  a  plea  of  privilege  of  clerk  to  a  prothonotary 
in  Common  Bench  was  set  aside,  the  affidavit  annexed  to 
it  being,  that  this  is  a  true  plea,  and  not  that  the  plea  is  true, 
the  statute  requiring  the  affidavit  should  establish  the  fact, 
and  not  the  legality  of  the  plea."     [Parkey  B. — Any  affida- 
vit is  sufficient,  which  satisfies  the  conscience  of  the  Court 
that  the  plea  is  true.]     The  present  affidavit  is  defective  in 
many  particulars.     It  does  not  shew  that  the  judgment  re- 
covered against  J.  Dawson  was  recovered  in  the  action  now 
brought  against  the  present  defendant,  but  only  that  the 
names  and  sums  are  the  same.     There  is  nothing  to  iden- 
tify the  debt  or  the  banking  companies ;  nor  is  there  any 
allegation  that  J.  Dawson  was  a  member  of  the  Leeds  and 


(a)  See  Smith  v.  Heam,  12  M.  &  W.  716;  1  Dowl.  &  L.  d92. 

{b)  2  Stra.  704. 
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1848.        West  Kiding  Bank.     Then»  with  respect  to  the  pka  in 
EsDAiLs      abatement,  the  first  allegation  is,  that,  at  the  time  the  writ 
V-  issued,  and  before  Esdaile  declared,  he  issued  a  scire  fiuuas 

against  J.  Dawson;  and  then  follows  an  all^^tion  of  the 
sheriff's  return  of  nil.  The  avermenty  that  the  jodgmentB 
are  one  and  the  same,  which  was  necessary  to  make  tiie 
plea  good,  is  wholly  unsupported  by  the  affidavit ;  so  also  the 
averment  of  the  identity  of  the  parties  and  the  hanking 
companies.  The  latter  part  of  the  plea  is  contradicted  by 
the  affidavit ;  for  the  former  alleges  that  the  suit  agunst 
Dawson  is  still  depending,  while  the  latter  states  that  judg^ 
ment  has  been  signed. 

T.  Jonesy  in  support  of  the  rule,  was  deored  by  the 
Court  to  confine  his  argument  to  the  sufficiency  of  the 
affidavit. — The  plea  is  framed  on  the  7  Geo.  4,  o.  46 ;  aad 
the  defendant  contends  that  execution  must  issue  against 
one  or  several  members  of  the  co-partnership,  and  that  se- 
parate concurrent  writs  of  scire  facias  cannot  issue  against 
different  individuals  who  were  members  of  the  company  at 
the  time  the  judgment  was  obtained :  Esdaile  v.  Lund{a). 
It  is  similar  to  the  case  of  several  persons  jointly  and  seve- 
rally liable  for  a  debt.  This  affidavit  sufficiently  makes  out 
the  proposition,  that,  at  the  time  when  the  writ  issued 
against  Trustwell,  another  writ  also  issued  agunst  Dawson. 
There  is  no  rule  which  requires  pleas  in  abatement  to  be 
distinctly  and  positively  verified  in  terms;  it  is  sufficient  if 
the  Court  can  see  from  the  facts  stated  that  there  is  reason- 
able ground  of  defence.  In  many  cases,  it  would  be  unjust 
to  require  more.  A  defendant  may  honestly  suppose  that 
he  has  an  answer  to  the  action  by  reason  of  the  non-joinder 
of  a  partner  as  co-plaintiff;  but  still  he  may  be  unable  to 
swear  positively  to  the  fact  of  partnership.  The  stat.  4 
Anne,  c.  16,  s.  11,  distinguishes  between  positive  proof  in 

(a)  12  M.  &  W.  607. 
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terms,  and  proof  from  which  the  Court  may  draw  a  conclu-         1848. 
sion.    It  enacts,  "  that  no  dilatory  plea  shall  be  received  in      ^""* 
any  court  of  record,  unless  the  party  offering  such  plea  do,  v- 

by  affidavit,  prove  the  truth  thereof y  or  shew  some  probable 
matter  to  the  Court  to  induce  them  to  believe  that  the  fact 
of  such  dilatory  plea  is  true."  The  plea  and  affidavit, 
coupled  together,  shew  sufficient  '^probable matter,"  within 
the  latter  branch  of  the  section ;  for  it  appears  that  the 
names  and  sums  are  identicaL  [Parke,  B. — It  is  not  shewn 
that  the  two  writs  issued  at  the  same  time.  The  defend- 
ant does  not  even  say  that  he  believes  that  they  issued  at 
the  same  time.] 

Pollock,  C.  B. — The  rule  must  be  discharged.  K  the 
defendant  will  not  swear  that  he  believes  the  two  writs 
to  have  issued  at  the  same  time,  why  are  the  Court  to 
infer  it  ? 

Parke,  B. — I  concur  in  opinion.  With  respect  to  the 
first  point,  it  is  unnecessary  to  make  any  observation. 


RoLFE,  B.,  and  Platt,  B.,  concurred. 


Rule  discharged. 
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April  20. 

A  joint  and  se- 
Teral  covenant 
by  A.  and  other 
perions,  that 
"  tbej  or  some 
or  one  of 
them ''  wiU 
pay  a  certain 
tam,  may  be 
declared  upon 
as  a  covenant 
by  A.  to  pay, 
and  debt  will 
lie  on  such  a 
covenant. 


Caldwell  and  Others  v.  Becke. 

Debt.— The  declaration  stated,  that  on  the  30th  An- 
gust,  A.D.  1845,  by  a  certain  indenture  then  made  by 
the  defendant  (profert),  the  defendant  did,  for  hinmelf, 
his  heirs,  executors,  &c.,  covenant  with  the  phdntiflby  their 
executors,  &c.,  that  he,  the  defendant,  would  pay  to  the 
plaintiffs,  their  executors,  &c,  the  sum  of  £250,  and  inter- 
est thereon  at  the  rate  of  £5  per  cent,  per  annum,  on  the 
30th  August  then  next,  that  is  to  say,  on  the  30th  August, 
A.D.  1846,  without  any  deduction  whatsoever,  prout  patet, 
&c  Averment,  that,  although  the  plaintiffs  have  performed 
all  things  in  the  indenture  on  their  part  to  be  performed, 
and  although  the  30th  August,  a.d.  1846,  elapsed  before 
the  commencement  of  the  suit,  yet  the  defendant  did  not, 
on  the  30th  August,  a.d.  1846,  or  at  any  time,  pay  to  the 
plaintiffs  the  said  sum  of  £250  and  interest  &c. 

The  defendant  pleaded  non  est  factum,  after  setting  out 
on  oyer  the  indenture,  which  was  made  the  30th  August, 
A.  D.  1845,  between  Francis  Augustus  Burdett  Bonny, 
(thereinafter,  for  the  sake  of  brevity,  styled  "  the  said  bor- 
rower"), of  the  first  part;  William  Ealfs,  William  Bonny, 
and  George  Becke,  of  the  second  part;  and  Frederick  Cald- 
well, Henry  Chilton,  and  Frederick  Fuller,  of  the  third 
part.  After  reciting,  that  **  by  a  policy  of  assurance  of 
the  English  and  Scottish  Law  Life  Assurance  and  Loan 
Association,  the  funds  of  the  association  were  charged  with 
the  payment  to  the  executors,  &c.  of  the  said  borrower  of 
£500  within  three  months  after  proof  of  his  decease ;"  also 
reciting,  that  "  the  said  borrower  had  agreed  with  the  swd 
parties  thereto  of  the  third  part  for  the  loan  of  £250  on  the 
security  of  an  assignment  of  the  said  policy,  and  also  by  the 
joint  and  several  covenants  of  the  said  borrower,  and  of  the 
said  parties  thereto  of  the  second  part :"  it  was  witnessed, 
that,  in  consideration  of  £250  to  the  said  borrower  paid  by 
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the  parties  of  the  third  part^  the  said  borrower,  &c.,  as^  1848. 
signed  to  them  the  policy^  with  a  proviso  for  redemption 
on  repayment  of  £250  and  interest.  The  following  was 
the  covenant  on  which  the  action  was  brought: — ^^And 
the  said  borrower^  and,  as  his  sureties,  the  said  parties 
hereto  of  the  second  part,  do  hereby,  for  themselves,  their 
heirs,  executors,  and  administrators,  jointly  and  severally 
covenant  with  the  said  parties  hereto  of  the  third  part, 
their  executors,  administrators,  and  assigns,  that  they  the 
said  parties  hereto  of  the  first  and  second  parts,  or  some  or 
one  of  them,  their  or  some  or  one  of  their  executors,  ad- 
ministrators, or  assigns,  will  pay  to  the  said  parties  hereto 
of  the  third  part,  their  executors,  administrators,  or  assigns, 
the  said  sum  of  £250  and  interest  as  aforesaid,  on  the  30th 
day  of  August  next,  without  any  deduction  whatsoever." 

At  the  trial,  before  Polhcky  C.  B.,  at  the  Middlesex  Sit- 
tings afler  last  Hilary  Term,  it  was  objected,  on  the  part 
of  the  defendant,  that  there  was  a  variance  between  the 
covenant  set  out  in  the  declaration  and  that  contained  in 
the  indenture ;  also  that  debt  would  not  lie  on  this  cove- 
nant. The  learned  judge  directed  a  verdict  for  the  plain- 
tiffs, reserving  leave  for  the  defendant  to  move  to  enter  a 
nonsuit. 

Martin  now  moved  accordingly. — There  is  either  a  vari- 
ance, or  debt  will  not  lie.  The  covenant  contained  in  the 
indenture  is  not  an  absolute  covenant  to  pay,  but  a  collateral 
covenant  that  the  defendant  and  the  parties  of  the  second 
part,  or  some  one  or  other  of  them,  shall  pay.  In  Harrison 
V.  Matthews  {a\  the  declaration  stated  that,  by  an  inden- 
ture made  between  J.  H.  of  the  first  part,  the  defendant 
of  the  second  part,  W.  A.  the  elder  of  the  third  part, 
W.  A.  the  younger  of  the  fourth  part,  and  the  plaintiff  of 
the  fifth  part,  the  defendant  covenanted  with  the  plaintiff, 
that  they,  the  defendant,  the  said  J.  H.,  W.  A.  the  elder, 

(a)  10  M.  &  W.  768. 
VOT^  n.  Y  EXCEU 
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and  W.  A.  the  younger,  or  eome  or  one  of  theni^  should 
or  would  pay  or  cause  to  be  paid  unto  the  plaintiff  £300; 
and  that  was  held  a  collateral  covenant,  and  that  the  aotioii 
for  the  recovery  of  the  money  ought  to  be  in  covenant^  and 
not  in  debt.  ^Parke,  B« — There  the  covenant  was  by  the 
defendant,  that  he  and  three  other  persons,  not  partieB  to 
the  indenture,  or  some  or  one  of  them^  would  pay^]  Tbe,lqpd 
effect  of  this  covenant  is  improperly  stated  in  the  doelara- 
tion :  the  breach  should  have  been>  that  neither  the  de£snd- 
ant  and  the  parties  of  the  second  part,  or  any  one  of  th^m 
paid.  [Parkey  B. — The  covenant  is  by  the  defendant  and 
other  persons,  that  they,  ^*  or  some  or  one  of  them^'*  shall 
pay;  and  that  is  declared  upon  as  a  covenant  that  the  de- 
fendant would  pay.     Addison  v.  Gibsan^a)  shews  that  to  be 

no  variance.] 

Rule  refused* 

(a)  10  Q^  B.  106. 


May  2. 

An  agreement 
made  in  1840, 
when  the  55 
Geo.  3,  c.  184, 
required  a  £1 
stamp,  was, 
rabseqaently  to 
the  7  &  8  Vict, 
c.  21,  stamped 
under  a  penal- 
ty  with  a  2s,  6d, 
stamp : — Held, 
that  the  agree- 
ment was  ad- 
missible in  eyi- 
dence. 


Deakin,  and  Hannah  his  Wife,  v.  Penniall. 

Assumpsit  for  money  lent  to  the  defendant  by  the 
plaintiff  Hannah,  whilst  she  was  sole  and  unmarried,  and 
for  money  due  on  an  account  stated.  Plea,  non  assump- 
sit ;  upon  which  issue  was  joined. 

At  the  trial,  before  Pollock^  C.  B.,  at  the  Middlesex  Sit- 
tings afler  last  Michaelmas  Term,  the  plaintiffs  gave  in  evi- 
dence the  following  document,  signed  by  the  defendant: — 

*' January  1,  1840. 

"  Miss  Hannah  Penniall, — I.  O.  U.  ten  pounds,  which  I 
promise  to  pay  you  when  I  shall  have  received  my  legacy 
which  my  aunt  shall  leave  me." 

The  document  had  been  stamped,  on  payment  of  the 
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penalty,  with  the  stamp  of  2s.  M.,  pursuant  to  the  7  &  8         1848. 
Vict,  c  21,  8.  2,  "  Schedule,"  which  received  the  royal  a&*       dIakih 
sent  in  1844.     The  defendant's  counsel  objected  to  the  le-  <^* 

ception  of  this  document,  on  the  ground  that,  having  been 
made  in  1840,  at  which  time  the  55  Geo.  3,  c  184,  (Sche- 
dule, Part  L,  **  Agreement"),  was  in  force,  it  required  an 
agreement  stamp  of  £l.  The  learned  judge  overruled  the 
objection,  and  admitted  the  documeiit,  reserving  leave  for 
the  defendant  to  move  to  enter  a  nonsuit. 

Willesy  on  the  29th  April,  moved  accordingly.— The  7  &8 
Vict.  c.  21,  "  Schedule,"  imposes  a  duty  of  2$.  6d.  "for  and 
in  respect  of  every  agreement,  or  minute  or  memoTandnm 
of  an  agreement,  now  chargeable  with  the  duty  of  one  pound, 
under  the  head  or  title  of  "  Agreement,"  in  the  schedule  to 
the  act  55  G^o.  3,  c.  184,  annexed."  But  this  agreement^ 
having  been  made  before  that  statute  passed,  ought  to  have 
been  stamped  with  the  £1  stamp,  required  by  the  55  Gea 
3,  c.  184.  The  stamp  duty  is  in  the  nature  of  a  grant  to 
the  Crown,  and  is  due  immediately  the  contract  is  entered 
into.  [^Pollock,  C.  B. — Suppose  parties  sign  an  tmstamped 
agreement,  and  in  a  short  time  aflerwards  something  occurs 
which  renders  the  agreement  unnecessary,  and  therefore  it 
is  destroyed ;  do  you  contend  that  any  duty  would  be  due  ?] 
The  penalty  accrues  as  soon  as  the  time  has  passed  within 
which  the  document  should  be  stamped.  [ParA^,  B. — 
Your  argument  would  go  to  this  extent,  that  wherever 
parties  wrote  an  unstamped  agreement,  the  Attomey-Gre- 
neral  might  file  an  information  for  the  duty.]  The  37  Geo. 
3,  c  136,  s.  2,  was  the  first  statute  which  enabled  the  Com- 
missioners to  stamp  instruments  unstamped,  or  on  stamps 
of  less  than  the  legal  value,  upon  payment  of  the  duty  and 
£10  penalty;  but  there  is  an  express  exception  as  to  bills 
of  exchange  and  promissory  notes.  That  provision  was 
made  with  reference  to  a  series  of  enactments  giving  a  right 
to  duty.     The  23  Geo.  3,  c.  58,  imposed  a  duty  of  6*.  on 
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1848.  every  agreement;  and  the  5tli  sectioo  pnmdei^  thai  no 
agreement,  not  stamped,  ahall  be  deemed  to  be  voidy  in 
eaae  the  same  shall  be  atamped  withm  twenty-one  days 
after  the  same  shall  be  entered  into. 

Cur.  adr*  tiiH. 

Pollock,  C.  B.,  now  said. — In  the  case  of  Deakim  ▼• 
PenniaU  there  will  be  no  mle.  In  BuekwarA  t.  Smp^ 
san{a)y  where  an  instrument,  which  was  in  reality  a 
lease,  but  which  bore  an  agreement  stamp  for  16«.,  was 
executed  in  1805,  at  which  period  the  amount  of  the  stamp 
on  a  lease,  according  to  the  act  then  in  force,  was  lilOti.,  but 
was  stamped,  in  1834,  under  the  provisions  of  the  37  Geo. 
3,  c.  136,  s.  2,  with  a  stamp  of  £1,  being  the  amount  of 
the  stamp  then  in  force  it  was  decided  that  the  proper  duty 
had  been  paid.  It  was  there  said  by  Lord  Abmger^  C.  B., 
in  his  judgment,  that  *^  the  statute  authorises  the  de- 
mand of  the  duties  in  force  at  the  time  when  the  stamp  is 
affixed."  That  decision  and  observation  applies  precisely 
to  the  present  case.    There  wiU,  therefore,  be  no  rule. 

Parke,  B. — The  same  point  was  decided  in  Doe  d.  Dyke 
V.  JVhittingham  (ft). 

BulereAised. 

(a)  1  C.  M.  &  R.  834.  {h)  4  Taunt.  20. 
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Hills  and  Others  v.  Haymen.  ^^y  4. 

X  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  A  defendant 
why  an  order  o(  Alderson,  B.,  setting  aside  a  judgment  topicwi,  with* 
aimed  in  this  cause,  should  not  be  rescinded.  other  pleas, 

o  '  ^  **  as  to  the  sun 

The  declaration  contained  a  count  on  a  bill  of  exchange  of  jfioo,  par- 

for  £100^  drawn  by  the  defendant  and  indorsed  to  the  the  defendant 

plaintifis,  and  also  counts  for  money  paid  and  money  due  SjUvm^  to  the 

on  an  account  stated.     The  defendant  obtained  leave  to  piMntiffiiabill 

of  exchange  for 

plead  the  following  several  matters : — First,  a  traverse  of  jffioo,  which 
the  making  of  the  bill ;  secondly,  no  notice  of  dishonour ;  c^^edin  tatU" 
thirdly,  as  to  the  second  and  third  counts,  never  indebted ;  "{jijd^jj!^  of** 
and  fourthly,   as  to  £100,   parcel  &c,  that,  before  the  j^ioo."   The 

plea  delivered 

commencement  of  the  action,  the  defendant  indorsed  and  was,  **  as  to  the 
delivered  to  the  plaintiffs  a  bill  of  exchange  for  £100,  ^^^£,^  the 
which  the  plaintiffs  received  in  satisfaction  of  the  said  sum  defendant, /or 

^  *^  and  on  acemmi 

of  £100.     The  defendant  pleaded,  with  the  other  pleas,  of  the  said 
fourthly,  ^^  as  to  the  said  sum  of  £100,  parcel  of  the  monies  indorsed  and' 
in  the  second  and  third  counts,  that  he  the  defendant,  for  pJlj^^JRa^bm 
and  on  account  of  the  said  sum  of  £100,  indorsed  and  deli-  °i?f**?°8®  ^^^ 

jf  100,  drawn 

vered  to  the  plaintiffs  a  certain  bill  of  exchange  for  £100,  bj  the  defend- 
drawn  by  the  defendant  and  accepted  by  one  T.  Jackson  ;  ^J  by*T."*^ 
and  the  plaintiffs  took  and  received  the  said  bill  of  exchange  {^jf  J^J^f 
for  and  on  account  of  the  said  sum,  parcel"  &c.    Averment,  ceived  the 

.         /»  said  bill  ybr 

^*  that  the  defendant  had  not  due  notice  of  the  non-payment  and  on  account 
of  the  said  bill  of  exchange,  so  taken  by  the  plaintiffs,  as  in  l^^  uiat  the"*' 
this  plea  mentioned."     The  plaintiffs  treated  this  plea  as  defendant  had 

*^       ^  ^  *^  not  doe  notice 

unauthorised  by  the   rule   to  plead   several  matters,  and  of  the  non-pay- 
signed  judgment,  which  was  set  aside  for  irregularity  by  ^aid  bill  :"— 
AUerson,  B.,  at  chambers,  on  the  authority  of  Holliday  v.  5^4^^^ 
Bohn  (a\     The  above  rule  having  been  obtained,  authorised  by 

^   ^  '^  the  rule  to 

plead,  and  that 
the  plaintiffs  were  entitled  to  dgn  judgment. 

(a)  3  Man.  &  G.  116  ;  3  Scott,  N.  R.  496. 
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signing  judgment,  by  reason  of  a  slight  yariance  between 
the  plea  and  abstract     The  plea  is  in  substance  the  same 
as  that  allowed;  for,  though  it  alleges  that  the  bill  was 
received  "for  and  on  account"  of  the  £100,  it  goes  on  to 
shew  that  the  plaintiffs,  by  their  laches,  caused  it  to  ope- 
rate by  way  of  satisfaction.     Even  if  a  variance  exists,  it 
would  not  entitle  the  phdntifis  to  sign  judgment.     [Parke^ 
B. — ^In  what  way  could  they  take  advantage  of  the  objec- 
tion ?]     Either  by  an  order  to  strike  out  that  plea,  or  to  set 
aside  the  pleas  altogether.     It  is  different  from  the  case  of 
a  defendant,  who,  being  under  terms  of  pleading  issuably, 
pleads  a  non-issuable  plea,  for  that  is  a  dear  violation  of 
his  compact,  and,  moreover,  tends  to  delay  and  embarrass 
the  plaintiff.     HolHday  v.  Bohn  {a)  is  in  point.     That  was 
an  action  of  debt  on  a  promissory  note  and  on  an  account 
stated ;  and  the  defendant  having  obtdned  a  rule  to  plead 
two  pleas  to  part  of  the  demand,  and  nunquam  indebitatus 
to  the  residue,  by  mistake  pleaded  non  assumpsit  to  such 
residue  with  the  other  pleas;  and  the  plaintiff  having  signed 
judgment  generally,  the  Court  set  it  aside,  saying,  "that 
the  case  differed  from  that  of  a  defendant  who  delivers  seve- 
ral pleas,  without  having  obtained  a  rule  to  plead  several 
matters,  in  which  case  the  plaintiff  may  properly  sign  judg- 
ment."    {Parkey  B. — In  a  note  to  that  case,  my  Brother 
Manning  observes,  that  the  proper  course  would  have  been 
to  have  signed  judgment  on  the  last  count.     In  Griffiths  v. 
Eyles  (ft),  Eyrcy  C.  J.,  seems  to  intimate,  that,  where  two 
pleas  are  pleaded  without  leave  of  the  Court,  the  plaintiff 
may  apply  to  strike  out  one  of  them.     Here  there  is  no 
rule  to  plead  these  several  matters.]     [He  then  cited  Bad- 
man  v.  Pugh  (c)  and  Baily  v.  Baker  (d).] 


(a)  3  M.  &  G.  116 ;  3  Scott,  (c)  6  Scott,  N.  R.  160. 

N.  R.  496.  (rf)  9  M.  &  W.  769. 

(6)  1  B.  &  P.  416. 


SASIOSR  TEXM,    11  VICT.  325 

Bramwell  appeared   to  support  the  rule,  but  was  not        1848. 
called  upon.  "^^;^ 

Per  Curiam  (a). — The  rule  must  be  absolute, 
(a)  Pollock,  G.  B.,  Parke,  B.,  Hoffe,  B.,  and  PlaU,  B. 


M. 


WiNTERBOTTOM  V.  Lees.  May  6. 

.  AKTIN  had  obttuned  a  rule  calling  on  the  plaintiff  to  On  the  20th 
shew  cause  why  the  issue,  notice  of  trial,  Nisi  Prius  record,  ^^J  "i^dcr 
and  the  trial  of  this  cause,  should  not  be  set  aside,  with  terms  of  re- 

rni  •  1  •  1  /»  joining  gratlBy 

costs.     The  action  was  by  payee  against  maker  of  a  pro-  and  taking 
missory  note;  and  on  the  20th  March,  the  defendant,  who  of^rialfor^ 
was  under  terms  of  rejoining  gratis  and  taking  short  notice  *^*  "^^lelSed 
of  trial,  such  as  the  plaintiff  could  give,  for  the  next  Chester  »  •ct-off.    On 
Assizes,  pleaded  (with  other  pleas)  a  set-off.     On  the  25th  March  the 
of  March  the  plaintiff  delivered  a  replication  of  the  Statute  ^^^  a  repii- 
of  Limitations,  and  demanded  a  reioinder.     Shortly  before  ?**°"  °^'^« 

•*  '^  Statute  of  Li- 

nine  o'clock  in  the  evening  of  the  29th  of  March,  the  de-  mitations,  and 
fendant  delivered  a  rejoinder,  "that  the  said  debts  and  joinder,  in 
causes  of  set-off  in  the  said  last  plea  mentioned  did  arise  ^^  29^^  °' 
and  accrue  within  six  years  next  before  the  commencement  March,  which 
of  this  suit,  modo  et  forma."  The  29th  of  March  was  the  miasion-daj, 
commission-day  at  Chester,  and,  by  the  practice  of  the  deUvCTSa*re- 
office,  records  must  be  passed  before  three  o'clock  on  the  Joinder,  but,  in 

*  conseqaence  of 

commission-day,   at  which  hour   the   office  closes.      The  the  office  dot- 
pluntiff,  without  waiting  for  the  delivery  of  the  defend-  o'clock,  the 
ant's  rejoinder,  on  the  morning  of  the  29th  of  March,  in-  *2u S^te" 

different  in 
form  but  flimilar  in  substance  to  the  defendant's,  made  up  the  issue,  and  passed  the  record. 
The  defendant  did  not  appear  at  the  trial,  and  the  plaintiff  having  obtained  a  yerdict,  the  Court 
Kt  aside  the  issue,  Nisi  Prius  record,  and  trial. 

"  Rejoining  gpratis,"  means  rejoining  within  four  days  without  a  rule  for  that  purpose,  and 
Dot  rejoining  within  twenty-four  hours  after  demand. 
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passed  the  record.  The  rejoinder  inserted  by  the  plaintiff 
was,  '^  that  the  said  causes  of  set-off  and  every  part  thereof 
did  arise  and  accrue  to  the  defendant  within  six  yean  next 
before  the  commencement  of  this  suit,  modo  et  formL" 
Notice  of  trial  was  served  on  the  defendant,  but  he  did  not 
appear,  and  a  verdict  was  found  for  the  plwitiff  The  pre- 
sent rule  was  obtained  on  the  grounds,  that  the  rejoinder  on 
the  record  differed  from  that  delivered  by  the  defendant, 
and  that  the  record  had  in  &ct  been  passed  by  the  plain- 
tiff before  issue  joined. 

WeUby  and  Hoggins  shewed  cause. — There  b  no  material 
variance  between  the  two  rejoinders.  The  mere  fact  of  the 
plaintiff  having  inserted  a  rejoinder  for  the  defendant  is  not 
a  ground  for  setting  aside  the  proceedings,  there  being  no 
difference  in  the  issue  imposed  on  the  defendant,  and  the 
plaintiff  being  regular  in  other  respects.  The  defendant 
was  under  terms  of  rejoining  gratis,  and  taking  such  short 
notice  of  trial  for  those  assizes  as  the  plaintiff  could  give, 
which  terms  impliedly  authorised  the  latter  to  do  what  was 
necessary  for  completing  the  issue,  and  passing  the  record 
before  the  office  closed.  In  Lush's  Practice  (a),  it  is  said 
that  rejoining  gratis  means  ^^  rejoining  without  the  usual 
four-day  rule,  and  within  twenty-four  hours  afler  demand." 
[Rolfe,  B. — That  is  not  so ;  Adkins  v.  Anderson  (6)  shews 
that  rejoining  gratis  means,  rejoining  without  a  rule  for 
that  purpose,  and  that  the  defendant  has  still  four  days  to 
rejoin.  Parhe^  B. — The  rule  is  stated  in  similar  terms  by 
Mr.  Tidd,  in  his  Practice  (c).  It  ought  to  have  been  made 
a  stipulation  that  the  defendant  should  rejoin  instanter.] 
A  plaintiff  may  make  up  the  issue  and  pass  the  record  by 
anticipation,  if  he  does  it  correctly.     [^Rolfe,  B. — What  the 

(a)  Page  396.  (6)  10  M.  &  W.  12.  (c)  Page  472. 
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plaintiff  passed  was  not  the  record.]  The  proper  issues  1848. 
were  raised.  \_Parke,  B. — It  was  not  a  transcript  of  the 
record.  The  plaintiff  represents  to  the  officer  of  the  court 
that  there  is  a  complete  issue,  whereas  that  is  not  so.  The 
only  way  of  getting  over  the  difficulty  would  be  by  shew- 
ing that  the  defendant  was  under  such  terms,  as  either 
expressly  or  by  implication  authorised  the  plaintiff  to  do 
what  he  has  done.] 

Martin  appeared  to  support  the  rule,  but  was  not  called 
upon. 

Per  Curiam  (a). — The  rule  must  be  absolute, 
(a)  Pollack,  C.  B.,  Parke,  B.,  Eolfe,  B.,  and  PkUt,  B. 


In  the  Matter  of  an  Arbitration  between  John  Smith  and       M«^  0. 

James  Wilson. 

XHIS  was  an  application  to  set  aside  an  award.    By  Bj  agreement 

agreement  in  writing  between  Smith  and  Wilson,  certain  uiiTdiBmitcs  ' 
disputes  and  differences  were  referred  to  arbitration ;  "  the  ^^b^^Son 

costs  of  and  attending  the  submission  of  the  said  reference,  "the  costs  of  the 

and  of  the  arbitrator  and  of  his  award,  and  of  making  this  ference,  award, 

submission  a  rule  of  a  court  of  record,  to  be  in  the  discre-  JJ^  submission 

tion  of  the  arbitrator."    The  arbitrator  awarded,  as  to  the  *  ^^.^^^^^» 

to  be  in  the  dia* 

costs,  as  follows : — "  I  further  award,  &c,  that  the  costs  of  crction  of  the 
and  attending  the  submission,  and  of  the  said  reference.  The  arbitraton 
and  charges  of  me  the  said  arbitrator,  and  of  this  my  award,  2be*^sts  o?the 

submission,  re- 
ference, and  award  should  be  borne  by  the  parties  in  equal  proportions ;  and  that  the  costs  of 
making  the  submission  a  rule  of  court  should  be  paid  bj  such  of  the  parties  through  whose  de« 
fiiolt,  in  the  performance  of  the  award,  the  same  should  become  necessary : — Held,  that  the 
award  was  not  final  or  certain  as  to  the  costs  of  making  the  submission  a  rule  of  court,  and 
therefore  bad. 


S28  EXCHEQUKB  BBPOmTS. 

1848.  shall  be  borne  and  paid  by  J.  Smith  and  J.  Wilson,  in 
eqoal  proportions ;  but  that  the  wbole  of  rach  costs  shall, 
in  the  first  instance,  be  paid  by  such  of  the  parties  in  dif- 
ference as  diall  take  np  this  my  award,  who  shall,  on  de- 
mand, be  repaid  or  reimbursed  a  moiety  thereof  by  the  other 
of  the  said  parties.  And  I  do  lastly  award,  &c.,  that  die 
costs  of  making  the  said  submission  a  rule  of  any  court  of 
record  shall  be  borne  and  paid  by  such  of  the  said  parties 
in  difference  through  whose  de&ult  in  the  performance  of 
this  award  the  same  shall  become  necessaiy.''  On  the  8th 
January,  1848,  the  submission  was  made  a  rule  of  this  court, 
at  the  instance  of  J.  Smith. 

The  present  rule  was  obtained,  on  the  ground  (amongst 
others)  that  the  award  was  not  final  or  certain  as  to  the 
costs  of  making  the  submission  a  rule  of  court 

Cowling  shewed  cause. — The  award  is  in  substance  suf- 
ficient It  is  true  that  the  arbitrator  does  not,  in  exprees 
terms,  decide  which  of  the  parties  is  to  pay  the  costs  of 
making  the  submission  a  rule  of  court,  but  it  is  left  to  the 
Court  to  ascertain  by  whose  default  the  costs  were  in- 
curred. That  is  not  more  uncertain  than  an  award  of  costs, 
the  amount  of  which  is  to  be  found  by  the  Master.  At  all 
events,  that  part  of  the  award  may  be  rejected ;  because 
the  arbitrator  is  not  bound  absolutely  to  award  these  costs, 
but  only  in  his  discretion,  and  a  defective  award  is  equi- 
valent to  no  mention  of  them.  This  case  is  distinguish- 
able from  Morgan  v.  Smith  {a) ;  for  there  the  arbitrator 
was  bound  by  the  terms  of  the  submission  to  ascertain 
the  costs. 

Cromptony  in  support  of  the  rule,  argued  that,  as  die 
arbitrator  had  chosen  to  exercise  his  discretion  in  respect 

(a)  9  M  &  W.  427. 
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of  these  costs,  he  was  bound  to  make  his  award  certain  and        1848. 
final*  «  ^ 

^^  Smith 

V. 
WiLSOK* 

Pollock,  C.  B. — The  Court  (a)  has  reluctantlj  come  to 
the  conclusion,  that  the  award  must  be  set  aside  on  that 
ground. 

Bule  absolute. 


(a)  PoOoeky  C.  B.,  Parke,  B.,  Rdfe,  B.,  and  PlaU,  B. 


Jones  v.  Brown.  itf<i^  9. 

X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  The  County 
why  a  suggestion  should  not  be  entered  on  the  roll  to  de-  lo  Viet,  c/95, 
prive  him  of  costs.     The  plaintiff  was  an  attorney  residing  ^^'JJ^"„|^ 
in  London,  and  the  action  was  brought  by  him  as  indorsee  of  tfafdr  prin. 

A  •  o         -f  leg©  of  ffuinff 

of  a  bill  of  exchange  for  ISL  3«.,  accepted  by  the  defend-  in  the  luperior 
ant.     A  verdict  having  been  found  for  that  amount,  the  *^®"'"* 
present  rule  was  obtained  upon  affidavit  that  the  cause  of 
action  arose  within  the  jurisdiction  of  a  county  court  esta- 
blished by  9  &  10  Vict  c  95. 

G,  Pollock  shewed  cause. — The  question  is,  whether  the 
Small  Debts  Act,  9  &  10  Vict  c.  95,  has  deprived  an  at- 
torney, who  is  plaintiff,  of  his  privil^e  of  suing  in  the 
superior  courts  at  Westminster.  The  point  has  arisen  in 
the  Court  of  Queen's  Bench,  in  the  case  of  Letois  v. 
Hance  {b\  where  it  was  decided  that  an  attorney  is  not 
bound  to  siiem  the  county  court,  though  he  is  liable,  like 
any  other  person,  to  be  sued  there.  The  67  th  section  enacts, 
"  that  no  privilege,  except  as  hereinafter  excepted,  shall 

(6)  6  DowL  &  L.  641. 
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1848.  be  allowed  to  any  person  to  exempt  him  from  the  jurisdic- 
tion of  any  court  holden  under  this  act."  By  the  128th 
section  it  is  enacted^  **  that  all  actions  and  proceedings 
which,  before  the  passing  of  this  act,  might  have  been 
brought  in  any  of  her  Majesty's  superior  courts  of  record, 
where  the  plaintiff  dwells  more  than  twenty  miles  from  the 
defendant,  or  where  the  cause  of  action  did  not  arise  wholly 
or  in  some  material  point  within  the  jurisdiction  of  the 
Court  within  which  the  defendant  dwells  or  carries  on  his 
business  at  the  time  of  the  action  brought,  or  where  any 
officer  of  the  county  court  shall  be  a  party,  except  in  re- 
spect to  any  claim  to  any  goods  and  chattels  taken  in  exe- 
cution of  the  process  of  the  Court,  or  the  proceeds  or  value 
thereof,  may  be  brought  and  determined  in  any  such  supe- 
rior court,  at  the  election  of  the  party  suing  or  proceeding, 
as  if  this  act  had  not  passed."  The  129th  section  enacts, 
'^  that  if  any  action  shall  be  commenced  after  the  passing 
of  this  act,  in  any  of  her  Majesty's  superior  courts  of  re- 
cord, for  any  cause  other  than  those  lastly  hereinbefore  spe- 
cified, for  which  a  plaint  might  have  been  entered  in  any 
court  holden  under  this  act,  and  a  verdict  shall  be  found  for 
the  plaintiff  for  a  sum  less  than  twenty  pounds  if  the  said 
action  is  founded  on  contract,  or  less  than  five  pounds  if  it 
be  founded  on  tort,  the  said  plaintiff  shall  have  judgment 
to  recover  such  sum  only,  and  no  costs,"  &c.  The  67th 
section  applies  only  to  defendants,  and  does  not  include  the 
case  of  a  plaintiffs  who  in  no  sense  can  be  considered  as 
**  exempt  from  the  jurisdiction"  of  a  court;  for  it  depends 
upon  himself  whether  or  not  he  will  come  within  it.  Board 
V.  Parker  (a)  is  in  point.  That  was  an  application  to  enter 
a  suggestion  under  the  London  Court  of  Requests  Act, 
39  &  40  Geo.  3,  c.  104,  s.  10,  which  enacts,  **  that  no  pri- 
vilege shall  be  allowed  to  exempt  any  person  from  the  juris- 
diction of  the  said  Court  on  account  of  his  being  an  attor- 

(a)  7  East,  47. 
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ney;  but  that  all  attorneys^  &c.  shall  be  subject  to  the  1848. 
several  processes^  orders,  judgments,  and  executions  of 
the  said  Court,  in  the  same  manner  as  any  other  persons," 
&C. ;  and  it  was  held,  upon  the  true  construction  of  that  sta- 
tute, that  an  attorney  plaintiff  was  not  compelled  to  sue  in 
the  inferior  court.  After  the  passing  of  the  Uniformity  of 
Process  Act,  2  Will.  4,  c  39,  it  was  considered  that  an  at- 
torney's privilege  of  suing  in  the  superior  courts  was  taken 
away;  the  Courts,  however,  decided,  that,  although  the 
attachment  of  privilege  was  abolished,  the  privilege  itself 
remained :  Dyer  v.  Levy  (a),  Wright  v.  Taylor  {by  In 
ArmingtorCs  case  (c),  **  a  clerk  of  the  King's  Bench  was 
sued  in  an  inferior  court  for  a  sum  under  five  pounds,  since 
the  statute  21  Jac  1,  and  by  Jones  and  Chief  Justice,  'A 
writ  of  privilege  shall  be  allowed ;  for  the  statute  is  not 
intended  to  oust  the  clerks  of  this  court  of  their  privilege, 
being  general ;'  and  accordingly  it  was  ruled."  An  attor- 
ney defendant  was  not  subject  to  the  jurisdiction  of  the 
Middlesex  County  Court  Act,  23  Geo.  2,  c.  33  :  Gardner 
V.  Jessop  (d),  Wiltshire  v.  Lhyd  (e).  And  where  the  plain- 
tiff was  an  attorney,  the  defendant  was  not  entitled  to  the 
benefit  of  that  act,  though  resident  within  the  jurisdiction 
of  the  county  court :  Hussey  v.  Jordan  {/).  [Parke^  B. — 
The  case  of  Lewis  v.  Hance  is  precisely  in  point] 

The  Court  then  called  on 

Pearson  to  support  the  rule. — The  legislature  intended, 
by  the  County  Courts  Act,  to  abolish  all  privilege  of 
suing  in  a  particular  court  The  Court  will  not  con- 
sider itself  bound  by  the  case  of  Lewis  v.  Hance,  seeing 
that  there  are  no  means  of  reviewing  that  decision  in  a 


(a)  4  Dowl.  P.  C.  630.  (d)  2  Wils.  42. 

(6)  1  M.  &  W.  144.  (e)  1  Doug.  380  a. 

(c)  Palm.  403.  (/)  1  Doug.  382,  n. 
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1848.  court  of  error.  The  words,  ''  exempt  from  the  juris- 
diction of  the  Court,"  in  the  67th  section,  may  mean 
**  exempt  from  the  jurisdiction  of  the  Court  as  to 
costs."  [Barhe,  B. — ^If  the  inferior  Court  had  anj  juris- 
diction over  the  costs,  there  might  be  some  weight  in 
your  aigument ;  but  it  is  the  superior  Court  which  de* 
prives  a  party  of  costs.]  The  129th  section  contains  no 
exception:  the  words  are,  ''if  atiy  action  shall  be  com- 
menced," &C.  It  will  be  a  great  evil  if  attomies  are 
not  compelled  to  sue  in  the  county  courts;  for  they  will 
then  be  enabled  to  buy  up  small  bills  of  exchange,  and.  sue 
upon  them  in  the  superior  courts,  for  the  mere  purpose 
of  costs.  The  legislature  could  never  have  intended  to 
preserve  a  privilege  so  open  to  abuse. 

Pollock,  C.  B. — There  has  beeii  a  long  current  of  au- 
thorities shewing  tiiat  this  privilege  is  not  taken  away  by 
the  particular  words  which  are  foimd  in  this  statute.  It  is 
by  no  means  an  inconvenient  mode  of  construing  statoted, 
to  presume  that  thd  legislature  was  aware  of  the  state  of 
the  law  at  the  time  they  passed.  If,  then,  the  law  wb% 
that  by  the  use  of  such  and  such  words  the  pnvil^;e  in 
question  was  not  taken  away,  and  the  legislature  .passes  an 
act  in  which  similar  language  is  used,  why  are  we  to  pre- 
simie  that  they  intended  more  by  the  new  statute  than  the 
old  ?  Before  we  can  decide  in  favour  of  the  defendant,  we 
must  overrule  a  long  ciurent  of  authorities.  The  rule  will 
be  discharged,  with  costs. 

Rule  discharged,  with  costs. 
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1848. 

In  re  Lenaghan.  ^^  q  ^  1q^ 

BrOBiNSON  V.  Lenaghan. 

X  HIS  was  a  rule  calling  on  the  judge  of  the  Clerkenwell  A  lammom  in 
County  Court,  and  Bobinson,  the  plaintiff,  to  shew  cause  ^unty  <»urt, 
why  a  writ  of  prohibition  should  not  issue  prohibiting  the  ^J^'  ^®  ®g* 
said  Court  from  proceeding  further  in  the  said  cause,  and  ^<^^^  ^'^^ 
why  the  sum  of  6^  10«.  1  Icf.,  paid  by  the  defendant  as  debt  wrong  place, 
and  costs  under  protest,  should  not  be  returned  to  him.         jj^  no^^ow- 
It  appeared  from  the  affidavits,  that,  in  the  afternoon  of  ^®^  ^\,^^ 

^*^  ,  ,     proceedings 

the  13th  of  January,  the  defendant,  on  returning  to  his  until  his  goods 
residence  at  No.  8,  Highbury  Villas,  Islington,  found  an  execution.  Be- 
officer  in  possession  of  his  goods,  under  an  execution  from  ^^^J^udgment, 
the  Clerkenwell  County  Court     The  defendant  had  never  g^^cn,  to  the 

satisfkction  of 

been  served  with  any  sununons,  nor  had  he  notice  of  any  the  judge,  that 
proceedmgs  whatever  against  hhn,  untU  the  execution  in  £Sl^^°* 
question  was  put  in.     A  summons  had  been  taken  out,  di-  "^^  J*  "" 
rected  to  him  at  No.  8,  St  Paul's-terrace,  where  he  had  80th  section, 
never  resided,  but  which  house  was  occupied  by  a  person  ftwei  to^t*' 
of  the  name  of  Brown.     The  officer,  on  callmg  with  the  "^^^  P^/ 
Biunmons,  was  told  that  the  defendant  did  not  reside  there,  oept  on  terms 
and  was  not  known  at  that  place,  but  he  persisted  in  leav-  defendant  de- 
ing  the  summons.     Subsequently,  notice  of  the  judgment  ^edc  :-^^w, 
and  order  for  payment  were  left  at  Brown's  house,  notwith-  that  the  judge 

^  "^  ^  ,         ,       had  jurisdiction 

standing  he  refused  to  receive  them.    The  execution  is-  over  the  matter, 
sued  upon  affidavit  of  due  service  of  the  summons,  by  hibition  would' 
leaving  it  at  the  dwelling-house  of  the  defendant     On  the  "^^^iJUetiier  a 
14th  January  the  defendant  applied  to  the  judge  of  the  prohibition  lies 

under  any  cir« 

county  court  to  set  aside  the  proceedings  on  affidavit  of  the  cumstance  to  a 
above  facts,  whereupon  the  following  order  was  made : —  ^^r  L^ution 
"  It  is  ordered,  that,  on  the  defendant's  undertaking  to  ap-  l«^i«<*»  V^^^' 
pear  and  defend  this  case  on  the  merits,  and  also  under- 
taking to  bring  no  action  against  the  plaintiff,  or  any  officer 
of  the  court,  the  judgment  be  set  aside ;  and  in  default  of 
giving  such  undertaking  on  Saturday  next,  it  is  ordered 
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1848.        that  the  said  judgment  and  execution  be  confirmed.''    The 
Robinson     defendant  refused  to  accede  to  these  terms,  and  paid  the 
^'  debt  and  costs  to  the  bailiff  of  the  court,  under  protest 

LSNAOHAN.  * 

JVilks,  in  last  Hilary  Term,  obtained  the  present  rule, 
citing  Ferguson  v.  McJum  {a). 

J.  Brawn  now  shewed  cause. — First,  the  application  is 
too  late.  At  common  law,  a  prohibition  could  not  issue 
after  execution  levied.  In  re  Poe  {h)  was  the  case  of  an 
application  for  a  prohibition  to  a  court-martial  after  sen- 
tence ratified  by  the  King,  and  carried  into  execution ;  and 
Parke,  B.,  there  says,  **  If  we  granted  the  writ  under  such 
circumstances,  there  would  be  no  case,  in  which  the  party 
was  still  alive,  where  an  application  like  the  present  might 
not  be  made  to  the  Court  I,  for  one,  should  pause  before 
I  established  such  a  precedent"  Hall  v.  Norwood  (c)  is  an 
express  authority  to  shew  that  a  prohibition  cannot  issue 
after  judgment  and  execution.  The  decisions  which  may 
appear  at  variance  with  that  doctrine  are  cases  in  which 
the  sentence  had  a  continuing  operation,  as  In  re  TTie  Dean 
of  York  (d). 

Secondly,  a  prohibition  will  not  lie ;  for  the  Court  had 
an  undoubted  jurisdiction  over  the  subject-matter,  and  has 
proceeded  in  due  course  of  law.  The  78th  section  of  the 
9  &  10  Vict.  c.  95,  enables  the  judges  of  the  superior  courts 
to  make  rules  for  regulating  the  practice  of  the  county 
courts ;  and  one  of  those  rules  allows  process  to  be  served 
by  leaving  it  at  the  dwelling-house  of  the  party.  The 
80th  section  enacts,  **  that  if,  on  the  day  so  named  in  the 
summons,  or  at  any  continuation  or  adjournment  of  the 
Court  or  cause  in  which  the  summons  was  issued,  the  de- 
fendant shall  not  appear,  or  su£5iciently  excuse  his  absence, 

(a)  11  Ad.  &  E.  179.  (c)  1  Sid.  165. 

(b)  6  B.  &  Ad.  681.  (d)  2  Q.  B.  1. 
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or  dhall  n^lect  to  answer  when  called  in  court,  the  judge,         1848. 
upon  due  proof  of  service  of  the  summons,  may  proceed  to      robinson 
the  hearin&c  or  trial  of  the  cause  on  the  part  of  the  plaintiff    ,     *• 
only,  and  the  judgment  thereupon  shall  be  as  valid  as  if 
both  parties  had  attended   Provided  always,  that  the  judge 
in  any  such  case,  at  the  same  or  any  subsequent  court, 
may  set  aside  any  judgment  so  given  in  the  absence  of  the 
defendant,  and  the  execution  thereupon,  and  may  grant  a 
new  trial  of  the  cause  upon  such  terms,  if  any,  as  to  pay- 
ment of  costs,  giving  security  for  debts  or  costs,  or  such 
other  terms  as  he  may  think  fit,  on  sufficient  cause  shewn 
to  him  for  that  purpose."    Even  though  the  bailiff  swore 
falsely  as  to  the  service  of  the  summons,  the  judge  was 
bound  by  the  statute  to  give  judgment  for  the  plaintiff. 
The  Court  then  called  on 

Willes  to  support  the  rule.  —  The  defendant  had  no 
notice  whatever  of  the  proceedings,  and  therefore  the  judg- 
ment of  the  inferior  court  is  not  binding  upon  him.  It  is 
a  grave  question,  whether  the  legislature  has  made  the 
judgments  of  these  inferior  courts  as  binding  in  all  respects 
as  those  of  the  superior  courts.  [Polhcky  C.  B. — It  would 
be  highly  inconvenient  if  the  superior  courts  were  to  be 
made  courts  of  appeal  for  mere  matters  of  fact.]  At  com- 
mon law,  a  party  sued  must  actually  have  been  brought 
into  court ;  and  it  is  submitted,  that  the  notice  now  given 
is  merely  a  waiver  of  the  necessity  of  such  appearance. 
Ferguson  v.  Mahon  (a)  decided,  that,  in  an  action  of  debt 
on  a  judgment  in  the  Court  of  Common  Pleas  in  Ireland, 
the  defendant,  though  he  cannot  contest  the  merits  of  the 
action,  or  the  propriety  of  the  decision,  may  shew  that  the 
Court  had  not  properly  jurisdiction  as  to  the  defendant 
under  the  circumstances. 

Secondly,  the  application  is  not  too  late.     In  the  case  of 

(a)  11  Ad.  &  EU.  179. 
VOL.   II.  Z  BXCH. 
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1848.        the  Dean  of  Varky  the  prohibition  was  held  to  be  In  time 
RoBurtoir     ^^^  ^®  vieitor  had  proceeded  to  sentence.     It  also  ap- 
»•  pears,  by  Coke's  Commentary  on  the  "Articuli  Cleri''(a), 

that  a  prohibition  may  properly  be  granted  after  execution. 
One  of  the  objections  there  stated  is  as  follows: — ''As 
touching  the  time  when  prohibitions  are  granted,  it  seemeth 
strange  to  us  that  they  are  not  only  granted  at  tiie  suit  of 
the  defendant,  in  the  Ecclesiastical  Court,  after  his  answer, 
(whereby  heaffirmeth  the  jurisdiction  of  the  said  Cour^  and 
submitteth  himself  unto  the  same),  but  also  after  all^a- 
tions  and  proofs  made  on  both  sides,  when  the  cause  is 
fuUy  instructed  and  furnished  for  sentence ;  yea,  after  sen- 
tence, yea,  aft;er  two  or  three  sentences  given,  and  after 
execution  of  the  said  sentence  or  sentences,  and  when  the 
party,  for  this  long-continued  disobedience,  is  laid  in  prison 
upon  the  writ  of  excommunicato  capiendo."     To  which  was 
given  the  following  answer : — "  Prohibitions  by  law  are  to 
be  granted  at  any  time  to  restrain  a  court  to  intermeddle 
with  or  execute  anything,  which  by  law  they  ought  not 
to  hold  plea  of,  and  they  are  much  mistaken  that  maintain 
the  contrary    ....     And  the  king's  courts  that  may 
award  prohibitions,  being  informed  either  by  the  parties 
themselves  or  by  any  stranger,  that  any  court,  temporal  or 
ecclesiastical,  doth  hold  plea  of  that  (whereof  they  have 
not  jurisdiction),  may  lawfully  prohibit  the  same,  as  well 
after  judgment  and  execution  as  before."    The  same  law  is 
stated  by  Fitzherbert  in  his  Natura  Brevium  (b).     [Parke, 
B. — It  is  not  so  much  a  question  whether  or  not  the 
defendant's  application  is  in  time,  as  whether  the  judge 
had  not  jurisdiction  under  the  80th  section  of  the  act.     But 
for  that  section,  we  might  have  power  to  interfere.]     [He 
also  referred  to  Buggin  v.  Bennett  (c),  and  Roberts  v.  Hum^ 
by  (rf),  in  support  of  the  latter  point.] 


(a)  2  Inst.  601,  602.  (c)  4  Burr.  2037. 

\b)  Page  46  a.  \d)  3  M.  &  W.  120. 
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Pollock,  C.  B, — I  entertain  no  doubt,  in  the  present        1848. 
case,  that  the  rule  ought  to  be  discharged.     Upon  looking     robinson 

at  the  different  clauses  of  this  act  of  Parliament,  the  natu-    ,      ^' 

Lbnaohan. 

ral  and  plain  construction  of  them  is,  that  the  County 
Court  shall  have  jurisdiction  wherever  due  proof  is  given 
to  the  judge  of  the  service  of  process.  The  words,  in  the 
80th  section,  **  the  judge,  upon  due  proof  of  the  service  of 
the  summons,"  do  not  require  to  be  understood  as  meaning 
that  such  service  has  been  **  absolutely  proved,"  but  that 
&ere  has  been  such  proof  as  satisfied  the  mind  of  the 
judge  that  service  of  the  process  has  been  made.  When  he 
b  so  satisfied,  he  has  jurisdiction ;  and,  by  the  provisions  of 
the  statute,  our  right  to  interfere  is  at  an  end. 

Parke,  B. — I  am  of  the  same  opinion.  The  legislature 
has  put  the  judgment  of  the  county  courts  upon  the  same 
footing  as  those  of  the  superior  courts.  A  person  may 
make  an  application  to  the  judge  of  the  County  Court  to 
set  the  judgment  aside ;  but  if  he  does  not  do  so,  the  judg- 
ment is  valid. 

RoLFE,  B. — I  am  of  the  same  opinion.  Mr.  Willes  reads 
the  80th  section  as  if  the  words  had  been  "  on  service  of 
the  summons  and  due  proof  made  thereof;"  and  not  as  they 
really  are,  "  upon  due  proof  of  the  service  of  the  summons." 

Platt,  B. — The  act  leaves  the  proof  of  the  service  to  the 
discretion  of  the  judge  ;  and  if  he  is  satisfied  with  the  proof 
he  has  jurisdiction.  The  case  stated  in  the  Natura  Bre- 
vium  is  very  distinguishable  from  the  present ;  for  in  that 
case  there  was  something  to  be  done  which  might  ultimately 
produce  fruits  by  execution ;  but  here  the  money  has  al- 
ready been  paid,  and  may  have  found  its  way  into  the  hands 
of  the  plaintiff. 

Rule  discharged. 
z2 
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1848. 

Md^U,  Sanson  v.  Price. 

A  pUintiff  haT-  1  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause 
▼wUdMfei^si.  w^y  ^®  taxation  of  his  costs  should  not  be  stayed  until 
in  an  action  for  ^^j.  ^^  ^j^  ^f  ^^  jgg^^  raised  on  the  traverse  of  a  sug- 

monej  paidy  a  *^ 

role  was  made     firestion. 

enter  on  the  The  pUdntiff  having  obtained  a  verdict  for  30«.  in  an 

^  thrtSe"  action  for  money  paid,  on  the  24th  November  1847  a  rule 
defendant  re-     ^^s  made  absolute  for  entering  on  the  roll  a  suggestion  that 

aided  within  the  °  °° 

jnriadiction  of  the  defendant  was  liable  to  be  summoned  to  the  Middlesex 
County  Court,  County  Court,  and  "  that  the  plaintiff  do  pay  the  defendant 
J!wnti«>^e  *^  ^^^^  ofsuity  pursuant  to  the  stats.  23  Geo.  2,  c  33,  and 
defendant  hia     5  &  6  Vict.  c.  97."    On  the  12th  January  last,  a  sugges- 

coetiofimt,         ,  ■•  1  1        »,  1       1        1  . 

pursuant  to  the  tion  was  accordingly  entered;  and,  on  the  17th,  the  plain- 

23  Greo  2  c  33  . 

and 5&6  Vict.'  ^^  traversed  the  suggestion;  but  the  defendant  had  not 
tt^L 'as^de-  ^®P^^  ^  *^®  traverse.  On  the  28th  April  the  present 
fondant's  right   rulc  was  obtained. 

to  the  costs  de- 
pended on  the 

tri^of  the  sug.  ^'  *^<^^^  shewed  cause,  and  submitted  that  the  applica- 
gestion,  the       ^q^  eame  too  late.     There  was  no  error  in  the  rule ;  and 

Court  had  no 

power,  by  rule,  whilst  it  remained  in  force,  the  Court  could  not  stay  the 

to  order  the  . 

plaintiff  to  pay    taxation, 
them. 

The  Court  then  called  on 

Lush  to  support  the  rule. — If  the  taxation  be  not  stayed, 
the  plaintiff  will  have  to  pay  costs,  although  he  may  ul- 
timately succeed  upon  the  trial  of  the  issue  raised  on  the 
suggestion.  The  order  to  pay  costs  is  a  term  which  the 
Court  has  no  power  to  enforce,  because  they  cannot  deprive 
the  plaintiff  of  his  right  to  traverse  the  suggestion.  The 
costs  are  part  of  the  judgment  on  the  suggestion ;  and  it  is 
only  upon  the  record  that  the  defendant  becomes  entitled 
to  them.     The  Court  can  no  more  impose  upon  the  plain- 
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tiff  the  term  of  paying  costs^  than  they  can,  by  rule,  order  i848. 
a  defendant  to  pay  the  amount  of  a  verdict  found  against 
him.  The  term  was  introduced  into  rules  of  this  descrip- 
tion before  the  case  of  Watson  v.  Quilter(a)y  which  de- 
cided that  a  plaintiff  might  traverse  the  suggestion ;  but 
since  that  case,  it  ought  not  to  have  been  inserted.  If  the 
suggestion  renudns  untraversed,  the  defendant  has  his  re- 
medy by  execution.  [Parke^  B. — The  statute  (ft)  says,  that 
no  costs  shall  be  awarded  to  the  plaintiff,  but  that  the 
defendant  shall  recover  them ;  that  is,  by  the  record.  This 
term  ought  not  to  have  been  introduced  into  the  rule.] 

T.  Jones, — It  is  incorrect  to  say  that  the  Court  can  in  no 
case  impose  this  term ;  they  may  clearly  do  so,  if  it  be 
evident  that  the  defendant  must  succeed  on  the  suggestion. 
This  is  an  attempt  to  re-open  a  rule  after  the  interval  of  a 
term,  which  is  contrary  to  the  established  practice :  Todd 
V.  Jeffrey  (c).  If  the  plaintiff  could  have  shewn  any  ground 
for  inducing  the  Court  to  believe  that  the  cause  of  action 
did  not  arise  in  Middlesex,  or  that  he  would  be  successful 
on  a  traverse  of  the  suggestion,  the  rule  for  entering  it 
would  not  have  been  made  absolute.  But  he  has  whoUy 
failed  to  do  so,  and  now  he  seeks  to  alter  its  terms.  [^Platt, 
B. — He  says  that  part  of  the  rule  should  be  struck  out  quia 
improvide  emanavit.] 

Parke,  B. — There  is  a  contradictory  state  of  things 
which  ought  not  to  be  allowed  to  remain.  On  the  record, 
there  is  a  traverse  of  the  suggestion,  and  there  is  a  rule  of 
court  ordering  the  plaintiff  to  pay  costs.  The  Court  had 
no  power  to  make  such  an  order,  and  the  taxation  of  costs 
must  be  suspended  until  after  the  trial  of  the  issue  on  the 
suggestion.    The  present  rule  should,  therefore,  be  absolute 


(a)  11  M.  &  W.  760.  (6)  23  Geo.  2,  c.  33,  b.  19, 

(c)  7  Ad.  &  EIL  619;  2  N.  &  P.  443. 
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1848.        to  amend  the  former  rule>  upon  payment   of  costs,   by 
't"""*     ^      striking  out  the  part  objected  to. 


V. 

Peicb. 


Pollock,  C.  B.,  Bolfe,  B.,  and  Plait,  B.,  concurred. 

Bule  accordingly. 


Mi^ll.  Hawkins  v.  Wilkinson. 

A  defendant  X  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause 

McntiTe^sam. "  ^^7  ^^  Order  of  Pollack,  C.  B.,  setting  aside  a  judgment 

J^^^^'^r   .  signed  by  the  plaintiff  in  this  case,  should  not  be  rescinded. 

leTeralmatten,  It  appeared  that,  on  the  8  th  of  February,  the  defendant's 

neither  of  ^^  i 

which  was  at.  attorney  duly  served  a  summons  to  plead  several  matters, 
^i^ff/  On  returnable  the  following  day.  No  one  attended  on  behalf 
^e  return  of     of  the  plaintiff,  and  on  the  9  th  a  second  summons  was 

the  second  *  ,  /»     j 

summons,  on  scrvcd,  returnable  on  the  10th,  on  which  day  the  defend- 

defendant's  9ji^&  time  for   pleading  expired.      This  siunmons  being 

Sff  wired*he  ^^^^  ^°  ^^  ^^  tum,  and  no  one  appearing  on  behalf  of  the 

took  out  and  plaintiff,  the  defendant's  attorney  made  an  affidavit  of  the 

serred  a  third 

summons,  re-  scrvicc  and  attendance,  and  left  it  with  the  judge's  clerk 

foUowi^  day.  ^^^  the  purpose  of  being  signed  by  the  judge.     The  judge, 

J^®  P^*°^^ .  however,  left  chambers  without  signing  the  affidavit,  where- 

this  summons,  upon  the  judge's  clerk  suggested  that  a  third  summons 

but  signed 

judgment  after  should  be  taken  out,  returnable  on  the  11th,  which  was 
able"— i/e/S"  accordingly  done  and  duly  served.  No  one  attended  this 
that  the  third     summons  on  behalf  of  the  plaintiff,  and  the  judore,  upon 

summons  was  ^  ^  *  ./      o  '     r 

no  stay  of  pro-  affidavit  of  the  service  and  attendance,  made  the  order  to 
that  the  jadg-  plead  several  matters,  and  the  pleas  were  delivered  the  same 
Silar7"  '*"      evening.    The  defendant  afterwards  found  that  the  plaintiff 

had  signed  judgment  on  the  11th,  after  the  hour  when  the 

•  third  sununons  was  returnable. 

ArcKbold  shewed  cause. — The  order  settincp  aside   the 
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judgment  is  correct     A  summons  is  a  stay  of  proceedings         1848. 

from  the  time  it  is  returnable;  and  there  is  no  difference      ^];;^, 

in  that  respect  between  a  third  and  a  second  smnmons.    _,     «• 

^  Wilkinson. 

iRolfey  B. — After  a  second  summons^  the  party  has  the 
remedy  in  his  own  hands;  and  therefore  there  is  no 
need  of  a  stay  of  proceedings.]  Formerly  there  must 
have  been  three  summonses,  and  an  affidavit  of  attendance 
thereon^  before  a  judge  would  make  an  order  ex  parte  (a). 
The  alteration  in  the  practice  is  an  indulgence  to  the 
party,  which  he  may  waive.  [Parke,  B. — As  the  de- 
fendant did  not  avail  himself  of  his  remedy,  the  other 
side  might  reasonably  suppose  that  he  did  not  intend  to 
pursue  that  course.]  A  party  who  is  compelled  to  take 
out  a  third  summons  has  the  same  privilege  as  before. 
[Ftatt^  B. — Suppose  the  defendant  had  taken  out  a  fourth 
or  a  fiflh  summons,  would  that  be  a  stay  of  proceedings? 
It  is  difficult  to  see  what  limit  there  is.  Parke,  B. — The 
defendant  should  have  taken  care  that  the  affidavit  and 
order  were  made  on  the  day  the  second  summons  was  re- 
turnable.] 

Ltish  appeared  to  support  the  rule,  but  was  not  called 
upon. 

Per  Curiam  (6). — The  judgment  being  regular,  the  rule 
must  be  absolute  for  setting  aside  the  judge's  order ;  but 
the  defendant  may  have  liberty  to  set  aside  the  judgment 
on  payment  of  costs. 

Bule  accordingly. 


(a)  1  Tidd.  Prac.  611. 
(6)  Pollock,  C.  B.,  Parke,  B.,  Bolfe,  B.,  and  Piatt,  B. 
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1848. 

Ma^  11.  Tattersall  v.  Parkinson. 

AcuMand  1  HIS  waB  a  rule  Calling  on  the  plaintiff  to  shew  cause  why 

diibreiioe  be-  he  should  not  pay  to  the  defendant  the  sums  of  212.  16«.  2dL 

2J^J^^-  and  12*.  OJA,  pursuant  to  an  award, 

ferrad  to  two  It  appeared  &om  the  affidavits,  that  an  action  was  brought 

in  umpire :  the  by  the  plaintiff  against  the  defendant,  in  which  several  issues 

^^^'^  to  lAlde  ^®^  raised ;  and  that^  by  a  judge's  order,  all  matters  in 


the  retolL  The  difference  between  the  parties  were  referred  to  two  arbitra- 

mnpire  award-  '^ 

ed  that  all  for-  tors,  with  power  to  appoint  an  lunpire :  the  costs  of  the 
ingi  El  the  '  cause  to  abide  the  result,  and  the  costs  of  the  reference  and 
S^^^ef^^r^  award  to  be  in  the  discretion  of  the  arbitrators.  The  umpire 
OMM  and  be  no  awarded,  "  that  all  further  proceedings  in  the  said  cause  shall 

fortber  proee- 

cated,  and  that  henceforth  cease,  and  be  no  further  prosecuted;"  that  the 
ahonld  par  to  plaintiff  should,  on  a  certain  day,  ^'  pay  to  the  defendant 
t^defimdant  jg^,  Qjrf.,  being  the  amount  found  due  to  him,  and  that, 
^t^  *°  ^  ^^  upon  payment  thereof,  the  defendant  should  deliver  to  the 
mand  was  plaintiff  the  four  ash-pans  mentioned  in  the  particulars  of 
iSt. 2<f., being  the  matters  in  difference;"  and  "that  each  of  them,  the 
awMT^t  n^  plaintiff  and  defendant,  should  bear  and  pay  his  own  costs 
of  the  I2t.  o^d.  of  the  reference,  and  that  the  costs  of  the  award  should  be 

A  role  hafing 

been  obtained,  bome  and  paid  by  them  in  equal  moieties."  A  personal 
plaLotifftoshew  demand  of  the  sum  of  21/.  I65.  2(2.,  being  the  costs  in  the 
T^r**^  ^®  cause,  had  been  made  upon  the  plaintiff,  and  payment  refused; 
the  defendant     but  no  demand  had  been  made  of  the  sum  of  12«.  OJdl 

both  those 
aams,  the 

dderin/thB  Poskley  shewed  cause. — First,  the  award  is  bad  upon  the 

Taliditjof  the    fj^je  of  it     The  costs  of  the  cause  are  to  abide  the  result; 

award  doubtnUf 

refoied  tomake  but  there  is  no  result  in  favour  of  either  party :  the  umpire 
late  even  aa  to  ^^7  awards  that  all  proceedings  in  the  cause  shall  thence- 
the  flom  de-       forth  cease.     Where  a  replevin  suit  was  referred  to  arbitra- 

manded.  *^  ^ 

tion,  the  costs  of  the  suit  to  abide  the  event,  and  the  arbi- 
trators awarded  that  the  plaintiff  should  pay  to  the  defend- 
ant 6Lf  and  that  the  action  should  be  no  further  prosecuted. 
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It  was  held,  that  the  award  did  not  shew  who  ought  to  pay        1848. 
the  costs,  and  consequently  was  not  final:  In  re  Leeming    x2!J!JJJ[^][^ 
und  FeamJey{a).     The  Court  there  say,  that  *'it  must  ^^ 

appear  by  the  award  that  the  action  is  finally  determined 
in  fiivour  of  one  of  the  parties,  or  else  it  cannot  be  ascer- 
tained how  the  costs  are  to  go."  Blanchard  v.  LiUy  {V)  is 
distinguishable ;  for  there  the  arbitrator  awarded  that  cer- 
tain actions  be  discontinued,  and  that  each  party  pay  his 
own  costs,  which  was,  in  effect,  an  award  of  a  stet  pro- 
cesses.— Secondly,  there  has  been  no  demand  of  the  sum  of 
\2s.  0^ ;  and  the  authorities  shew  that,  in  a  case  of  this 
kind,  a  demand  is  equally  necessary  as  on  a  motion  for 
an  attachment:  Richards  v.  Patterson  [c),  Winwood  v. 
HouU  (d). 

Hugh  HiU^  contrcL — ^First,  the  rule  may  be  absolute,  at 
least  as  to  the  2U.  16«.  2{f.,  which  sum  has  been  demanded. 
\Parhey  B. — You  do  not  release  the  \2s.  0^.]  It  may  be 
made  part  of  the  rule,  that  the  daim  to  the  \2s.  Oyi.  has 
been  abandoned.  [Parke,  B. — ^You  cannot  have  a  rule 
absolute  in  this  case,  unless  you  could  have  an  attachment; 
The  defendant  ought  not  to  make  this  application  as  it  were 
piecemeal.] — Secondly,  the  award  is  sufficient  The  costs 
are  to  abide  the  restdt,  not  the  event.  It  is  clear  that 
nothing  is  due  to  the  plmntifi*;  therefore  the  decision  in  the 
action  is  against  him.  In  addition  to  that,  he  is  ordered  to 
pay  the  defendant  the  sum  of  12^.  0^.  found  due  to  the 
latter.  [Rolfey  B. — If  the  defendant  were  indebted  to  the 
plaintiff  in  20/.,  and  the  plaintiff  indebted  to  the  defendant 
in  20L  125.  OJct,  then  the  award  would  be  correct.]  Every 
intendment  will  be  made  in  favour  of  the  award ;  and,  in  the 
view  suggested,  it  is  perfectly  correct. 


(a)  5  B.  &  Ad.  403.  (c)  8  M.  &  W.  313. 

(b)  9  East,  497.  (d)  14  M.  &  W.  197. 
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1848.  Pollock,  C.  B. — I  do  not  come  to  that  conclusion  with 

Tattkrsall    suflScient  certainty  to  induce  me  to  think  that  we  ought  to 
exercise  the  extraordinary  power  of  the  Court  in  enft)rcing 


V. 

Parkinson. 


the  award.     The  rule  must  be  discharged  with  costs. 


Parke,  B.,  and  Bolfe,  B.,  concurred. 


Bule  discharged  with  costs. 


M<^  11  Si  26. 


A  writ  having 
iMoed  in  an  ac- 
tion of  debt 
against  an  in- 
corporated 
railway  com- 
panTy  the  de- 
fendants' at- 
torney con- 
sented to  a 
judge's  order 


Faviell  V.  The  Eastern  Counties  Bailway 

Company. 

JjlL  ABTIN  moved  for  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  the  award  made  in  this  cause  should  not  be  set 
aside.  In  the  year  1841^  the  plaintiff  entered  into  a  con- 
tract under  seal  with  the  Eastern  Counties  Railway  Com- 
pany for  the  construction  of  certain  portions  of  their  line  at 
a  stipulated  price,  and  according  to  certain  drawings,  plans, 
and  specifications.     The  deed  contained  a  clause  that  the 

referring  to  ar-         ,     * 

bitration  "  the  plaintiff  should  not  be  entitled  to  charge  for  any  alteration  or 

pU^tiff  in  the  addition,  unless  made  under  the  sanction  of  a  note  in  writing 

"idntiff  cla^**t  signed  by  two  of  the  directors  of  the  Company.     The  deed 

ed,  before  the  also  contained  a  covenant  by  the  Company  to  deliver  pos- 

arbitrator,  a 
snm  for  extra 
work  occa- 
sioned by  the 

defendants'  breach  of  covenant  in  not  giving  the  plaintiff  possession  of  certain  land  at  a  stipu- 
lated time.  The  arbitrator  entertained  this  claim,  though  objected  to,  and  awarded  the  plain- 
tiff a  sum  in  respect  of  it.  The  Court  having  refused  to  set  aside  the  award — Held,  (on  motion 
to  enforce  it  under  the  1  &  2  Vict.  c.  110),  first,  that  if  the  matter  in  dispute  were  not  within 
the  jurisdiction  of  the  arbitrator,  the  defendants  should  have  applied  to  the  Court  to  revoke  Uie 
submission ;  bat  not  having  done  so,  and  the  plaintiff  having  set  up  this  matter  as  "  a  claim  in 
the  action,''  and  the  arbitrator  having  so  decided  in  respect  of  it,  his  award  was  binding,  bow- 
ever  erroneous. 

Secondly,  that  the  submission  was  valid,  though  the  attorney  had  no  authority,  under  seal, 
to  defend  or  refer  the  cause. 


session  of  certain  land  to  the  plaintiff  within  a  specified 
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time,  for  the  purpose  of  executing  his  contract.  A  portion 
of  the  work  consisted  of  an  extensive  embankment,  which 
the  nature  of  the  soil  rendered  difficult  and  expensive  to 
construct,  and  which,  as  the  plaintiff  alleged,  was  rendered 
the  more  so  by  reason  of  the  defendants'  having  failed  to 
put  him  in  possession  of  the  land  at  the  stipulated  time. 
The  plaintiff  proceeded  with  the  work,  and  sent  in  a  claim 
of  10,307/.  Os.  Id.  for  extra  expenses  incurred  by  him  in 
the  execution  of  his  contract,  by  beinjg,  as  he  alleged,  delayed 
by  the  Company  in  getting  possession  of  the  land.  This 
claim  having  been  disallowed,  the  plaintiff  brought  the 
present  action  of  debt  for  work  and  labour,  to  recover  that 
sum,  together  with  a  portion  of  the  stipulated  price,  amount- 
ing in  the  whole  to  about  15,000t  The  writ  was  tendered 
to  the  defendants'  attorney,  who  thereupon  consented  to 
refer  the  matter  to  a  legal  arbitrator,  and  a  judge's  order 
was  drawn  up,  by  which  **  the  claims  of  the  plaintiff  in 
this  action,  and  the  set-off  of  the  defendants'  therein,"  were 
alone  referred.  It  was  urged  before  the  arbitrator,  that  the 
jjaintiff  was  not  entitled  to  recover  in  this  action  of  debt 
the  amount  of  the  extra  work  occasioned  by  the  non-deli- 
very of  the  land,  and  that  his  only  remedy  was  by  action 
for  damages  for  the  breach  of  covenant.  The  arbitrator, 
however,  received  evidence  of  the  extra  work,  and  awarded 
"  that  the  plaintiff  was  entitled  to  recover,  in  respect  of  his 
said  claim,  the  sum  of  14,410/.  Os.  Tdy  and  that  the  defend- 
ants were  entitled,  in  respect  of  their  set-off  in  the  said 
action,  to  the  sum  of  1820/.  ll*.,  and  that  the  plaintiff  was 
entitled  to  recover  the  balance,  the  sum  of  12,58921  95.  7<i" 
The  defendants'  attorney  deposed,  that  he  had  no  authority 
under  the  seal  of  the  Company  to  sign  the  consent  to  the 
reference,  but  was  only  verbally  authorised  by  the  chair- 
man of  the  directors,  and  that  he  had  no  warrant  to  de- 
fend made  out  or  executed  in  any  way,  and  that  there 
was  no  entry  of  record  ever  made  in  respect  of  any  such 
warrant. 


1848. 
Faviell 

V. 

Eabtbkn 

countibs 

Railway  Co* 


346  EZCHEQUBB  RBPOBT8. 

1848.  MartifL — The  arbitrator  has  exceeded  his  juiisdictioiL 

Fayibll  ^®  submission  was  solely  of  claims  in  an  action  of  debt; 

«•  but  the  arbitrator  has  awarded  the  plaintiff  the  extra  ex- 

CouNTiBs  penses,  which  could  only  be  recovered  as  damages  in  an 

Railway  Co,  ^^^^  ^^  covenant     [PoUoch,  C.  B — The  arbitrator  may 

have  made  a  mistake  in  point  of  law ;  but  that  is  no  ground 
for  setting  aside  the  award.  Parke,  B. — If  the  arbitrator 
had  foimd  in  terms  that  the  plaintiff  was  entitled  to  so  much 
damages,  the  award  would  have  been  void  as  to  that.  The 
question  here  was,  whether  the  sum  claimed  for  extra  work 
was  a  debt  J  and  the  arbitrator  finds  it  was.]  The  arbitrator's 
attention  was  called  to  the  nature  of  the  daim,  and  he  per- 
sisted in  receiving  the  evidence.  [Pollock,  C.  B. — Then 
you  might  have  applied  to  the  Court  or  a  judge  to  revoke 
the  submission.]  A  reference  of  all  debts  does  not  give 
the  arbitrator  any  jurisdiction  over  damages.  [Parke,  B. 
— It  is  simply  the  case  of  an  erroneous  deci^on;  and  if 
parties  choose  to  refer  a  matter  to  a  judge  of  their  own 
selection,  they  are  bound  by  his  decision,  both  in  fact  and 
law.  The  fallacy  lies  in  assuming  that  the  arbitrator  has 
exceeded  his  jurisdiction.] 

Martin  then  moved  to  set  aside  the  order  of  reference. — 
The  Company,  being  a  corporation,  could  not  become  par- 
ties to  a  reference,  except  by  a  submission  under  their 
conunon  seaL  An  order  of  reference  is  a  mere  agreement 
between  the  parties,  sanctioned  by  a  judge,  and  only  differs 
from  an  ordinary  agreement  insomuch  as  it  may  be  made 
a  rule  of  court,  and  its  performance  enforced  in  a  more 
summary  way  than  by  action.  [Pollock^  C.  B. — The  same 
objection  would  apply  to  an  order  of  Nisi  Prius ;  so  that, 
according  to  your  argument,  a  corporation  could  never  refer 
a  case  after  the  jury  were  sworn.  Parke,  B. — By  usage, 
an  attorney  may  refer  a  case  in  which  he  is  employed  as 
attorney.]  Here  there  is  a  further  objection,  that  the  at- 
torney himself  was  not  appointed  under  seal.  [Pollock, 
C.  B. — If  you  are  right,  you  do  not  want  our  assistance. 
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In  any  attempt  to  enforce  the  award,  you  can  defend  your-  ld48. 

self  on  these  grounds.     If  we  were  to  set  aside  the  award,  fayibll 

we  should  deprive  the  plaintiff  of  the  opportunity  of  having  ^* 

the  matter  settled  by  a  court  of  error.]  Coukties 

Railway  Co. 

Kules  refused. 


Knowlesy  for  the  plaintiff,  obtained  a  rule  under  the  1 
&  2  Vict  c  110,  calling  on  the  defendants  to  shew  cause 
why  they  should  not  pay  to  the  plaintiff  12,589/.  9*.  7rf., 
the  sum  awarded  to  him. 

Martin^  WiUes^  and  Prentice  shewed  cause  in  Trinity 
Term  (May  26). — The  Court  will  not  enforce  the  award 
in  a  summary  manner,  but  will  allow  the  defendants  an 
opportimity  of  raising  the  objection  by  plea.  An  arbi- 
trator cannot  give  himself  jurisdiction  by  improperly  de- 
ciding upon  a  matter  not  submitted  to  him.  In  that 
respect,  there  is  no  difference  between  an  arbitrator  and 
an  inferior  court:  Roberts  v.  Hu'mby{ay  It  is  conceded, 
that  if  an  arbitrator  makes  a  wrong  decision  in  point  of 
fact,  upon  a  matter  within  his  jurisdiction,  such  decision  is 
final  and  conclusive;  but  the  objection  here  is,  that  the 
arbitrator  has  determined  a  matter  to  be  within  his  juris- 
diction which  the  parties  never  submitted  to  him.  In 
Viner's  Abr.,  tit.  « Arbitrement,"  (D.)  6, 7,  it  is  said,  « If 
a  submission  be  of  all  actions  personal,  sectis  et  querelis, 
the  arbitrator  cannot  make  an  award  of  any  suit,  action,  or 
quarrel  which  is  real,  but  only  of  such  which  are  personal ; 
for  the  word  *  personal'  refers  to  all  which  comes  after  in 
the  copulative ;  but  if  the  submission  had  been  of  all  actions 
personal,  ac  sectis  et  querelis,  the  arbitrator  might  have 
made  an  award  of  real  things ;  for  the  word  *  ac'  disjoins 
them."  So  here,  the  submission  being  of  matters  of  debt 
alone,  the  arbitrator  had  no  power  to  decide  upon  a  claim 

(a)  3  M.  &  W.  120. 
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1848.  which  formed  the  subject  of  unliquidated  damage :  Macin" 
Favibix  ^^*  ^'  ^^'^  Midland  Counties  Railway  (a).  The  excess  of 
-.  ^'  jurisdiction  may  be  shewn  by  plea :  Mitchell  v.  Staveley  (i) ; 

ConNTiia  Kity  v.  Bawen  (c) ;  and  the  defendants  ought  to  have  the 
opportunity  of  doing  so.  On  the  same  principle,  the  Court 
of  Queen's  Bench  quashes  a  conviction  where  justices  have 
acted  without  jurisdiction,  or  grants  a  mandamus  where 
they  have  erroneously  decided  that  they  have  no  jurisdic- 
tion. Besides,  this  proceeding  is  a  substitute  for  the  re- 
medy by  attachment,  and  is  governed  by  the  same  rules, 
and  no  attachment  can  be  granted  against  a  corporation. 

Secondly,  there  was  no  valid  submission.  Prior  to 
the  rules  of  Hilary  Term,  4  Will.  4,  ss.  4,  15,  warrants 
of  attorney  to  sue  or  defend  must  have  been  entered  of 
record.  A  corporation  cannot  appear  to  an  action,  except 
by  warrant  of  attorney,  under  the  corporate  seal :  Rex  v. 
77ie  City  of  Chester  (d).  In  Plowden,  91,  it  is  expressly 
laid  down,  that  a  corporation  ^^  cannot  appear  by  bailiff, 
without  having  a  warrant  in  writing.'*  This  is  the  case  of 
an  unauthorised  appearance  by  an  attorney,  and  is  dis- 
tinguishable from  Bacon  v.  Du  Barry  {e),  inasmuch  as 
there  the  attorney  had  himself  executed  the  arbitration 
bond.  Filmer  v.  DeJber{f)  is  the  only  decision  that  an 
attorney  may  refer  a  cause  against  the  express  direction  of 
his  client ;  and  it  is  contrary  to  all  principle  that  an  agent 
should  have  power  to  bind  his  principal  by  a  contract  which 
the  latter  has  forbidden.  [Platt^  B. — As  between  attorney 
and  client,  you  may  be  right ;  but  surely  an  attorney,  duly 
appointed,  has  authority  to  bind  his  client  as  to  third  per- 
sons. AldersoHy  B. — How  is  the  other  side  to  know  whe- 
ther the  attorney  has  authority  or  not?  In  Bayley  v. 
Buchland(ff),  the  Court  laid  down  the  rule,  that,  where  a 

(a)  14  M.  &  W.  648.  (e)  Carth.  412. 

(b)  16  East,  68.  (/)  3  Taunt.  486. 

(c)  8  M.  &  W.  626.  (g)  1  Exch.  1. 

(d)  2  Show.  366 ;  1  Skin.  164. 
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defendant  had  notice  of  the  action,  and  an  attorney,  without         1848. 
authority,  appeared  for  him,  the  proceedings  would  not  be       fTvibll 
set  aside ;  otherwise,  if  the  defendant  had  no  notice.     The       „  *'• 
prmciple  of  that  case  governs  this.]     Biddell  v.  Dowse  (a)      Countibs 
shews  that  a  submission  by  an  attorney,  who  appeared  for 
an  infant,  is  void.     [AldersoUy  B. — In  that  case  there  was 
no  consent  by  the  infants,  or  any  person  representing  them, 
for  they  could  not  appoint  an  attorney.] 

The  Attomey-Generaly  in  support  of  the  rule,  called  the 
attention  of  the  Court  to  certain  parts  of  the  affidavits,  by 
which  it  appeared  that  the  sum  in  dispute  was  claimed  by 
the  plaintiff^  in  his  particulars,  as  a  debt  due  in  the  action. 
(He  was  then  stopped  by  the  Court).  As  to  the  second 
point,  he  argued  that,  the  attorney  having  described  him- 
self in  the  affidavits  as  such,  it  must  be  taken  that  he  was 
properly  appointed,  and  that  he  had  authority  to  bind  the 
corporation  by  any  act  done  by  him  in  the  conduct  of  the 
suit. 

Pollock,  C.  B. — The  only  arguable  point  is,  whether 
the  arbitrator  has  exceeded  his  jurisdiction  in  awarding 
compensation  to  the  plaintiff  in  respect  of  his  claim  for  extra 
work.  This  is  said  to  be  a  fit  matter  for  the  decision  of 
the  Court,  upon  the  question  being  raised  by  plea.  But 
the  arbitrator  has  already  decided  that  this  claim  is  a  debt 
If,  indeed,  on  a  reference  of  all  claims  in  an  action  of  debt, 
the  arbitrator  were  to  entertsdn  a  claim  for  damages  in  an 
action  of  assault  or  criminal  conversation,  probably  the 
Court,  if  the  subject  were  brought  before  them,  would  not 
allow  the  reference  to  proceed;  but  upon  the  facts  now 
before  us  the  question  is  not  whether  the  arbitrator  has 
exceeded  his  jurisdiction,  but  whether  he  has  decided  the 
matter  in  dispute.     The  question  before  him  was,  whether 

(a)  6  B.  &  C.  255. 


350 


SXCHSaUER  BEFORT8« 


1848. 
Fayibll 

V. 

EAsnftN 

CouMTiBa 

'Bjulwat  Co. 


this  daim  for  extra  work  was  a  daim  in  the  action^  or  mere 
damages ;  the  reference  goes  on^  and  the  arbitrator  comes  to 
the  conclusion  that  it  is  a  daim  in  the  action,  and  that  the 
plaintiff  is  entitled  to  a  certain  sum  in  respect  of  it.  Whe- 
ther correctly  or  incorrectly,  he  has  dedded  the  matter,  and 
his  award  is  conduuve. 


Aldebson,  B. — I  am  of  the  same  opinion.  I  was  at  first 
struck  by  the  argument,  that  the  extent  of  the  arbitrator's 
jurisdiction  could  not  be  interpreted  by  his  own  judgment, 
and  I  still  think  so.  But  here  the  arbitrator  had  a  general 
jurisdiction  over  the  matter,  because  the  reference  was  of 
the  plaintiff's  '^  claims  in  the  action,"  and  the  plaintiff  daimed 
this  amount  of  damage  as  a  debt  He  may  be  wrong  in  his 
view,  and  the  arbitrator  also  wrong  in  taking  it  into  con- 
sideration; but  when  the  defendants  saw  the  arbitrator  en- 
tertaining a  question  which  he  ought  not  to  entertain,  it 
was  their  duty  to  interpose  and  apply  to  a  judge,  for  the 
purpose  of  being  allowed  to  revoke  the  submission,  which, 
no  doubt,  would  have  been  granted,  had  it  appeared  by 
affidavit  that  the  arbitrator  intended  to  exceed  his  jurisdic- 
tion. The  question  as  to  the  construction  of  the  submission 
would  then  have  been  raised  before  the  judge ;  but,  instead 
of  doing  that,  the  defendants,  though  they  find  the  arbitra- 
tor going  on,  do  not  interpose,  but  make  the  question  one 
for  his  determination,  and  he  has  determined  it.  The  ex- 
tent of  the  arbitrator's  jurisdiction  is  to  be  taken  according 
to  the  plain  words  of  the  submission,  namely,  of  the  ^^ claims" 
which  the  plaintiff  makes  in  the  action,  and  this  is  one. 

With  respect  to  the  other  point,  I  concur  in  opinion  with 
the  Lord  Chief  Baron.  Parties  suing  a  corporation  would 
be  grievously  injured  if  they  were  obliged  in  all  cases  to 
inquire  whether  the  attorney  for  the  corporation  was  author- 
ised under  seal. 


BoLFE,  B. — I  am  of  the  same  opinion.     Let  us  see  what 
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was  referred  to  the  arbitrator.  In  the  language  of  the  affida-        1848. 
▼it»  it  is  '^  the  claims  of  the  plaintiff  in  this  action,  and  the       Favibll 
set-off  of  the  defendants  therein."    I^  then,  the  sum  in  dis-      „  ^* 

£il8TIKN 

pute  was  one  of  the  plaintiff^s  claims  in  the  action,  the  Counties 
objection  fails.  It  is  dear,  from  the  affidavits,  that  the 
plaintiff  claimed  a  sum  of  15,00021  for  debt,  which  included 
this  extra  work ;  and  after  that,  it  is  impossible  to  say  it 
was  not  referred  to  the  arbitrator  to  determine  whether  or 
no  the  claim  in  question  was  a  debt  The  arbitrator  has 
decided  that  it  could  be  established  as  a  debt,  and  has 
awarded  accordingly.     I  also  concur  as  to  the  other  point. 

Platt,  B. — I  also  think  that  the  rule  ought  to  be  abso- 
lute. An  attorney  who  has  once  appeared  for  a  party  has 
jurisdiction  over  the  cause,  and  may  refer  it.  If  the  attor- 
ney acted  without  authority,  and  the  client  is  injured,  he 
has  a  remedy  by  action  against  the  attorney.  Here  the 
attorney  having  in  fact  appeared  for  the  defendants,  they 
are  estopped  from  saying  that  he  was  not  properly  ap- 
pointed, and  having  authority  to  appear,  he  had  also  autho- 
rity to  conduct  the  whole  case. 

With  regard  to  the  other  point,  when  it  comes  to  be  un- 
derstood, it  is  perfectly  plain.  The  defendants  in  effect 
say,  **  I  only  refer  this  claim  if  you,  the  plaintiff,  can  esta- 
blish it  to  be  a  debt^  By  the  judgment  of  the  arbitrator, 
the  plaintiff  did  establish  it  to  be  a  debt 

Kule  absolute. 


END  OF  EASTER  TERM. 
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1848. 
Mt^  16.  Allen  v.  Sharp. 

An  mssetsment  JLVEPLEVIN  of  goods  and  chattels.     Avowry^  that,  on 

IS^.tL^'  the  5th  of  April,  1844,  and  from  thence  until  and  on,  and 

Acts  is  finsl  to  the  end  of  the  5th  of  April,  1845,  and  from  thence  until 

and  conclaiiTe» 

unless  appealed  the  end  of  the  5th  of  April,  1846,  and  from  thence  until 

^^l^'^re.^  and  at  the  said  time  when,  &c.,  the  plaintiff  did,  in  the 

JIsG^i.'s  ^  P*^^  ^^  ^*-  ^^^>  ^  *^®  district  of  St.  Anne,  &c,  exeiv 

c.  99,  8. 24.  cise  and  carry  on  the  trade  and  business  of  a  horse-dealer, 

Thereforei 

where  a  party  and  was,  during  aU  the  times  aforesaid  respectively,  an  in- 

Sw  dat?im.***  habitant  of  the  said  parish,  within  the  district,  &c,  afore- 

Rh^iieai  ^^ '  ^^^'  *^^  *^®  ^^^  ^^  ^P^^*  ^®^^'  *°^  before  the 

en,*'^Heid,  20th  of  June  in  the  last-mentioned  year,  J.  S.  and  E.  W., 

sion  of  the  as-  then  being  the  assessors  duly  appointed  according  to  tiie 

JSrtT^wM^i  ***•  several  acts  of  Parliament  passed  for  levying  the  several 

horse-dealer,  duties  of  assessed  taxes,  and  relating  thereto,  and  in  all  res- 

howe?er  erro-  ,  , 

neoos,  cotild  pects  duly  qualified  to  make  the  assessments  hereinafter 
Soned  S'm  mentioned,  and  having  theretofore  and  after  their  appoint- 
■*^^'  ,  ment,  to  wit,  on  &c,  taken  the  oath  required  to  be  taken  by 
ther  a  person  such  assessors,  before  they  acted  as  such  assessors,  accord- 
mission  sells  by  i^  to  the  said  acts  of  Parliament,  did  make  an  assessment 
▼ate^oontow"'  ^P^^  ^^^  Several  inhabitants  of  the  parish  of  St.  Anne,  West- 

the  horses  of 

others,  is  a  '*  horse-dealer"  within  the  Assessed-Tax  Acts. 
Replerin  lies  in  eyery  case  of  an  alleged  wrongful  taking  of  goods. 
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minster,  pursuant  to  the  said  acts,  for  the  year  ending  the  ^1848. 
5th  of  April,  1846,  which  said  assessment  was  then,  before 
the  said  20th  of  Jime,  to  wit,  on  &c.,  duly,  and  according  to 
the  said  acts  of  Parliament,  certified  upon  oath  by  the  said 
J.  S.  and  E.  W.,  to,  and  allowed,  according  to  the  direc- 
tions of  the  said  acts  of  Parliament,  by  J.  B.  and  P.  T., 
then  being  two  of  the  commissioners  for  the  affairs  of  taxes 
acting  for  the  said  district  of  St.  Anne,  according  to  the 
acts  of  Parliament,  &c. ;  that,  in  and  by  the  said  assess- 
ment, he  the  plaintiff^,  as  such  inhabitant  as  aforesaid,  and 
a  person  so  exercising  the  said  trade  and  business  in  the 
said  parish,  &c.,  was,  by  the  said  J.  S.  and  E.  W.,  then 
being  such  assessors  as  aforesaid,  assessed  in  the  sum  of 
25Z.,  as  and  for  the  duties  of  22/.  lOs.  and  2L  lOs.  payable 
by  horse-dealers,  under  the  48  Geo.  3,  and  52  Geo.  3,  for, 
amongst  other  things,  granting  duties  payable  by  persons 
who  should  use  or  exercise  the  trade  and  business  of  a  horse- 
dealer  within  the  cities  of  London  and  Westminster,  &c. ; 
and  also  in  the  further  sum  of  2/.  ISs.  10</.,  part  whereof,  to 
wit,  21.  105.,  was  the  additional  duty  of  lOL  per  cent,  upon 
the  said  sum  of  25L — that  is  to  say,  such  additional  duty  of 
10/.  per  cent  as  was  granted  to  our  Lady  the  now  Queen, 
by  the  statute  passed  in  the  third  year  of  her  reign,  for 
granting  to  her  said  Majesty  duties  of  customs,  excise,  and 
assessed  taxes,  and  the  residue  of  which  said  sum  of 
2L  165.  lOd.  was  such  additional  duty  of  lOL  per  cent, 
granted  by  the  last-mentioned  act  upon  and  in  addition 
to  certain  other  duties,  amounting  to  3/.  85.  9d.,  in  which 
the  plaintiff*  was  duly  assessed  in  and  by  the  said  assess- 
ment, and  to  the  payment  of  which,  and  to  be  so  assessed 
as  aforesaid,  he  the  plaintiff  was,  according  to  the  said  se- 
veral statutes  relating  to  assessed  taxes,  liable. — ^The  avowry 
then  alleged  the  payment  by  the  plaintiff"  of  the  said  sums 
of  3/.  85.  9d.  and  6s.  lOd. ;  the  due  appointment  of  the  de- 
fendant, by  the  commissioners,  as  c(dlector  of  the  said  du- 
ties ;  the  delivery  to  him  of  a  warrant  by  the  commissioners, 

A  A  2 


854  EXCHEQUER  REPORTS. 

1848.  requiring  him  to  distrain  on  nonpayment  thereof;  the  de-^ 
mand  by  the  defendant  upon  the  plaintiff  of  the  said  duties 
of  25L  and  2/.  lOs. ;  a  refusal  by  the  plaintiff  to  pay  the 
same,  and  the  taking  of  the  goods  and  chattels  in  the  de- 
claration mentioned  by  the  defendant  as  such  collector,  and 
by  virtue  of  the  said  warrant,  as  and  for  a  distress  for  the 
said  sum  of  27/.  lOs.  so  in  arrear :  Verification. 
Keplication,  de  injuria. 

At  the  trial  of  the  cause,  a  verdict  was  found  for  the  de- 
fendant, by  consent,  and  subject  to  the  opinion  of  the  Courts 
on  the  following  case. 

The  avowry  was  admitted  by  the  plaintiff  to  be  entirely 
true,  except  so  far  as  relates  to  the  plaintiff  having  used  or 
exercised  the  trade  and  business  of  a  horse-dealer,  or  being 
or  having  been  liable  to  be  assessed  for  the  duty  payable  by 
horse-dealers,  or  persons  using  or  exercising  the  trade  or 
business  of  horse-dealers. 

The  duty  was  imposed  under  the  provisions  of  the  stat.  48 
Geo.  3,  c  55,  Sched.  (H),  and  52  Geo.  3,  c  93,  Sched.  (H), 
whereby  it  is  made  payable  by  every  person  who  shall  use 
or  exercise  the  trade  and  business  of  a  horse-dealer. 

As  to  the  plaintiff's  liability  to  be  so  assessed,  tiie 
following  were  the  facts  admitted  at  the  trial,  and  on  which 
the  plaintiff  contended  that  he  was  not  liable:  — 

The  plaintiff,  during  the  time  in  respect  of  which  the  as- 
sessment was  made,  as  hereinafter  mentioned,  viz.  from  the 
5th  of  April,  1844,  to  the  5th  of  April,  1845,  was  the  pro- 
prietor of  Aldridge's  Kepository,  in  Upper  St.  Martin's- 
lane,  in  the  parish  of  St  Anne,  Westminster,  and  there 
carried  on  the  business  of  selling  horses  and  carriages,  har- 
ness, and  other  things,  for  persons  upon  commission.  The 
repository  was  open  to  all  persons  desirous  of  selling  pro- 
perty of  that  description ;  and  the  general  mode  of  selling 
was  by  public  auction.  These  sales  took  place  periodically, 
.viz.  once  a  week  in  the  winter  months,  and  twice  in  each 
week  in  the  summer  months ;  and  the  horses  or  carriages, 
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or  other  property,  were  genecally  sent  into  the  plaintiff's  ^  1848. 
premises  a  few  days  previously  to  the  day  on  which  they 
were  to  be  sold.  They  were  arranged  in  lots,  and  cata- 
logues and  particulars  of  sale  were  printed  and  distributed ; 
and  the  property  was  then  put  up  for  sale  by  public  auction 
by  the  plaintiff  or  his  manager,  upon  the  premises.  If  the 
same  was  sold,  the  plaintiff  charged  the  seller  a  commission 
of  5L  per  cent  upon  the  purchase-money,  and  also  a  fur- 
ther sum  for  the  keep  of  the  horses  or  standing  of  the  car* 
riages  or  other  property  until  the  time  of  sale.  If  the  same 
was  not  sold,  the  plaintiff  charged  from  6s.  to  78.  QcL  for 
putting  it  up  by  auction,  and  the  keep  or  standing,  as  before 
stated.  Where  the  property  was  put  up  for  sale,  but  was 
not  sold  by  public  auction,  the  plaintiff  occasionally  sold  it 
after  the  auction  for  the  owner  by  private  contract,  and  he 
then  made  the  same  charges  as  if  it  had  been  sold  by  auc- 
tion. The  number  of  horses  sold  by  the  plaintiff  for  other 
persons,  between  the  5th  of  April,  1844,  and  the  5th  of 
April,  1845,  otherwise  than  by  public  auction,  was  to  that  of 
the  sales  of  public  auction  in  the  proportion  of  about  three 
to  one  hundred. 

The  plaintiff  also  occasionally,  but  very  rarely,  received 
horses  and  carriages  and  other  property  from  other  persons 
for  sale  by  private  contract  on  their  account,  but  not  ex- 
ceeding six  instances  in  the  course  of  any  one  year,  and  he 
then  charged  commission  as  upon  a  sale  by  auction,  and  the 
keep  or  standing  if  sold ;  and,  if  not  sold,  then  only  the  keep 
or  standing  to  the  proprietors  of  such  property.  The  business 
carried  on  by  the  plaintiff  was  simply  selling  horses  and  car- 
riages and  other  property,  in  the  way  before  described,  for 
and  as  the  property  of  other  persons.  He  did  not  buy  horses 
or  carriages,  or  other  property  on  his  own  account,  in  the  way 
of  trade  or  business.  The  plaintiff's  principal  business  was 
selling  horses  and  carriages  by  auction  as  before  mentioned, 
but  he  also  frequently  sold  by  auction  or  commission  for 
Other  persons,  being  the  owners  thereof,  harness  and  stable 
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1848.  ^  utensils,  and  the  stock  of  horse-dealers  and  people  employ^ 
ing  horses  and  carriages,  and  occasionallj  also  leases  of  the 
premises  on  which  the  business  of  such  persons  had  been 
carried  on.  The  plaintiff  also,  on  all  his  printed  posting- 
biUs  and  catalogues  of  sales,  printed  and  issued  the  follow** 
notice : — ^'  The  public  is  respectfully  requested  to  take 
notice,  that  the  business  of  Aldridge's  Bepositorj  is  strictly 
confined  to  sales  by  auction  and  commission,  there  being  no 
dealing  on  the  part  of  the  proprietor,  nor  by  any  person 
employed  by  him,  to  operate  to  the  prejudice  of  either 
buyers  or  sellers ;  and  that  imder  no  circumstances  is  the 
practice  of  misrepresenting  the  ownership  of  horses  ever 
resorted  to.  The  days  of  payment  for  the  proceeds  are  oa 
Saturdays  and  Mondays  only,  upon  production  of  the  printed 
receipt."  The  plaintiff  also,  several  times  in  each  week, 
caused  advertisements  to  be  inserted  in  the  public  daily 
newspapers  to  the  same  effect.  The  plaintiff,  during  all 
the  time  aforesidd,  took  out  auctioneers'  licenses,  and  paid 
the  duty  thereon,  for  himself  and  also  for  his  manager,  and 
exercised  no  other  trade  or  business,  as  before  mentioned* 

The  plaintiff  having  declined  to  pay  the  assessment,  on 
the  ground  that  he  was  not  liable  to  the  horse-dealers'  duty, 
and  having  intimated  his  intention  to  raise  the  question  of 
his  liability,  the  seizure  in  question  was  made  upon  his 
goods,  and  he  thereupon  caused  the  goods  to  be  replevied; 
and  this  action  was  commenced  by  the  plaintiff,  in  order  to 
raise  the  question  of  his  liability  to  be  so  assessed  as  in  the 
avowry  set  forth. 

If  the  Court  should  be  of  opinion  that  the  plaintiff 
was  liable  to  be  assessed  to  the  horse-dealers'  duty  as 
aforesaid,  or,  that  if  not  so  liable,  the  avowry  could  still 
be  supported,  the  verdict  for  the  defendant  was  to  stand. 
If  the  Court  should  be  of  a  contrary  opinion,  the  verdict 
was  to  be  entered  for  the  plaintiff,  with  5L  damages.  The 
Court  to  be  at  liberty  to  draw  such  inferences  of  facts 
as  the  jury  would  have  drawn;  and  at  the  desire  of  either 
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party,  the  present  case  is  to  be  converted  into  a  spedal        1848. 
verdict,  and  the  inference  of  facts  found  by  the  Court  in 
that  case  to  be  stated  as  facts. 

Sir  F.  Thesiger  {Ogle  and  BoviU  with  him)  for  the  plain- 
tiff. — First,  it  will  be  objected  that,  in  the  present  case, 
the  action  of  replevin  cannot  be  maintained.  That  objec- 
tion arises  from  confounding  the  act  of  the  sheriff,  in  giving 
up  the  goods,  with  the  action  of  replevin.  Whether  the 
sheriff  was  right  or  wrong  in  returning  the  goods,  the  plain- 
tiff is  equally  well  entitled  to  maintain  replevin  for  their 
seizure,  as  he  would  be  to  maintain  trover  or  detinue.  An 
action  of  replevin  may  be  conunenced  without  any  return 
of  the  goods.  George  v.  Chambers  (a)  is  a  conclusive  au- 
thority to  shew  that  replevin  will  lie  in  this  case.  Parhe, 
B.,  in  his  judgment  there,  says,  '^  The  question  now  to  be 
decided  is  simply  whether  goods,  taken  under  a  pretended 
authority,  can  be  replevied.  Frim&  fkcie  there  is  no  doubt 
they  can ;  for,  though  in  ordinary  practice  it  is  applied  only 
to  a  distress  for  rent,  yet  a  replevin  is  at  common  law  a 
remedy  applicable  in  all  cases  where  goods  are  improperly 
taken."     [^Parke^'B. — Youneednot  argue  that  point  further.] 

Secondly,  the  plaintiff  was  not  liable  to  be  assessed 
to  the  duty  imposed  on  horse-dealers.  He  was  neither  a 
horse-dealer  in  fact,  nor  within  the  meaning  of  the  statutes 
relating  to  assessed  taxes.  A  "  dealer"  is  one  who  "  buys 
and  sells  for  profit."  It  is  true  that,  in  the  case  of  Rex  v. 
Commissioners  of  Excise  (J),  a  buyer  of  foreign  wine  was 
held  to  be  a  dealer  in  it ;  but  that  decision  proceeded  on 
the  particular  language  of  the  statute  26  Geo.  3,  c  59,  s. 
8,  which  was  in  the  alternative  that  no  person  should  "  deal 
in  or  sell"  foreign  wine  without  a  license.  [Alderson,  B. — 
The  strict  meaning  of  the  word  "deal"  is  to  "distribute." 
Does  not  the  plaintiff  distribute  horses  in  the  course  of 

(a)  11  M.  &  W.  149.  {b)  2  T.  R.  381. 
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1948.  traffic?]  The  24  Geo.  3,  a  31,  after  impoong  certais 
duties,  enables  the  commissioners  to  grant  licenses  to  such 
persons  who  should  apply  for  the  same,  **  to  use  and  exer- 
cise the  trade  and  business  of  a  horse-dealer."  The  29 
Grea  3,  a  49,  s.  5,  recites  that  enactment,  and  restrains  the 
commissioners  from  granting  such  license  to  any  person^ 
unless  he  shall  produce  a  declaration  in  writings  signed  by 
him,  that  he  seeks  his  living  by  buying  and  selling  horses, 
and  in  such  declaration  shall  set  forth  the  particular  place 
where  such  trade  and  business  is  to  be  carried  on;  thus 
clearly  defining  a  horse-dealer  to  be  a  person  who  '^  seeks 
his  living  by  buying  and  selling  horses."  The  36  Geo.  3, 
a  17,'ss.  1  and  2,  increased  the  amount  of  duty  payable  by 
horse-dealers,  but  continued,  by  section  8,  all  the  powers 
and  provisions  of  the  29  G-eo.  3,  a  49,  in  relation  to  licenses 
granted  to  horse-dealers.  Therefore  the  term  '' horse- 
dealer,"  in  that  act,  will  receive  the  same  interpretation 
as  ^ven  by  the  29  Geo.  3,  a  49,  s.  5.  The  43  Geo.  3,  c. 
161,  s.  84,  continues  the  29  Geo.  3,  a  49,  except  as  to 
substituted  duties.  The  48  Geo.  3,  c  55,  s.  2,  recites  the 
43  Geo.  3,  c.  161,  and  repeals  the  duties  granted  by  that 
act ;  but  section  5  renders  the  new  duties  subject  to  tiie 
provisions  of  the  former  act.  The  52  Geo.  3,  c  93,  only 
imposes  additional  duties.  The  mention  of  ^^  makers"  of  car- 
riages, and  ^Wendors"  of  carriages  by  auction  or  commission, 
in  the  43  Geo.  3,  c.  161,  s.  2,  shews  that  the  legislature 
understood  the  distinction  between  a  vendor  of  a  chattel 
on  his  own  account,  and  a  vendor  for  commission.  Sche- 
dule (D),  No.  5,  of  that  act,  preserves  the  same  distinction 
between  coachmakers  and  persons  selling  carriages ;  while 
Schedule  (H),  which  relates  to  duties  payable  by  horse- 
dealers,  uses  the  same  definition  of  *^  horse-dealer"  as  that 
contained  in  the  29  Geo.  3,  c.  49,  s.  5.  That  distinction 
and  definition  is  kept  up  in  the  52  Geo.  3,  c.  93,  s.  5,  Sche- 
dule (D),  Nos.  5,  6.  An  auctioneer,  who  might  have  sold 
a  few  horses  in  a  year,  would  not  thereby  beccHue  a  "  horse- 
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dealer/'  within  the  meaning  of  those  statutes ;  neither  would      ^1848. 
a  sheriff  by  selling  horses  under  an  execution.     [Parke,  B. 
— ^Is  not  the  decision  of  the  assessor,  that  the  plaintiff  is  a 
horse-dealer,  final  and  conclusive,  unless  appealed  against  ?] 
The  69th  and  70th  sections  of  the  43  Geo.  3,  c.  161,  give 
a  right  of  appeal  to  the  commissioners  against  any  assess- 
ment or  surcharge ;  and,  by  the  73rd  section,  the  appel- 
lants may  demand  a  case  for  the  opinion  of  a  judge  of  one 
of  the  superior  courts.     Those  provisions,  however,  do  not 
exclude  the  party  grieved  from  his  right  to  maintain  re- 
plevin.    [Parke,  B. — Your  argument  would  go  to  this 
extent — that  the  validity  of  every  assessment,  instead  of 
being  supervised  by  commissioners,  might  be  tried  by  judge 
and  jury.]     Perhaps  the  Court  would  interfere  if  the  she- 
riff replevied,  so  as  to  prevent  the  collector  from  account- 
ing at  the  periods  fixed  by  the  48  Geo.  3,  a  141,  Bule  5. 
The  Highway  Act,  5  &  6  Will.  4,  a  50,  under  which  the 
question  arose  in  George  v.  Chambers  {a),  contuned  a  power 
of  appeal,  but  it  was  nevertheless  held  that  replevin  would 
lie.     [Parke,  B. — In  that  case  there  was  an  entire  want  of 
jurisdiction].     It  would  be  so  here,  if  the  plaintiff  was  not 
in  fact  a  horse-dealer ;  and  Charleton  v.  Altoay  {b)  shews 
that,  in  such  case,  he  need  not  appeal    Lord  Denman,  in 
deliveriDg  the  judgment  of  the  Court,  says,  "  The  only 
question  is,  whether  the  plaintiff  ought  to  have  appealed  to 
the  commissioners.     We  think  that  he  was  not  bound  to 
do  so.     Being  assessed  in  respect  of  that  which  was  not 
subject  to  the  land-tax,  he  had  as  much  right  to  treat  the 
assessment  as  a  nullity,  as  if  it  had  been  in  respect  of  pro- 
perty not  in  his  occupation.   (See  Governors  of  Bristol  Poor 
V.  Wait  {c)y    Until  the  43  Geo.  3,  c.  161,  s.  73,  there  was 
no  power  of  appeal  against  the  assessment  itself,  but  only 
against  a  surcharge  or  overcharge*    With  regard  to  the 


(a)  11  M.  &  W.  149.  (i)  11  Ad.  &  £.  993 ;  3  P.  &  D.  618. 

(c)  1  Ad.&£.264. 
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1848.  ^  neoesalty  of  appeal^  a  distinctloii  exists  between  the  assess- 
ment of  an  individual  in  respect  of  a  particular  character 
which  does  not  belong  to  him^  and  his  being  assessed  in 
respect  of  property  which  he  does  not  possess.  Marshall 
y.  Pitman  (a)  decided,  that  where  a  party,  haying  no  stock 
in  trade,  is  rated  as  an  inhabitant  of  a  parish,  his  remedy  is 
by  appeal  to  the  quarter  sessions,  and  replevin  wiU  not  lie. 
There  the  party,  being  an  inhabitant  and  apparently  in 
possession  of  personal  property,  was  primft  facie  liable  to 
be  rated.  But  where  a  party  was  rated  as  the  occupier  of 
land  in  a  particular  parish,  when  in  £Eu;t  he  had  no  land 
there,  it  was  held  that  trespass  would  lie  against  the 
magistrates  who  granted  a  warrant  of  distress :  Weaver  y. 
Price  (J).  So  here,  if  a  party  be  rated  for  five  horses,  when 
be  keeps  but  one,  his  only  remedy  is  by  appeal ;  but  if  he 
be  assessed  in  respect  of  a  particular  trade,  which  he  does 
not  carry  on,  there  is  a  total  want  of  jurisdiction.  Although 
the  48  Greo.  3,  c.  99,  s.  33,  enacts,  '^  that  if  any  question 
or  difference  shall  arise  upon  taking  any  distress,  the  same 
shall  be  determined  by  the  commissioners  of  taxes,"  an 
action  may  nevertheless  be  maintained  for  a  wrongful  dis- 
tress: The  Earl  of  Shaftsbury  v.  Russell  (c),  [Parke^  B. 
— ^Wherever  a  statute  gives  to  certain  persons  the  power 
of  adjudicating  upon  a  particular  matter,  their  decision  ex- 
cludes all  further  inquiry.  Here  it  is  as  if  the  statute  had 
said,  that  the  assessor  shall  decide  whether  or  no  the  party 
is  a  horse-dealer ;  and  the  assessor  having  done  so,  his  deci- 
rion  is  final  and  conclusive,  unless  appealed  against  in  the 
manner  pointed  out  by  the  act:  Brittain  v.  Kinnard{d)\ 
Regina  v.  Bolton  {e)"].  The  assessor  has  only  power  to  assess 
the  party  beinff  a  horse-dealer,  not  to  clothe  him  vrith  a 
character  which  he  does  not  possess.  The  43rd  section  of 
the  43  Geo.  3,  c.  161,  requires  every  horse-dealer  to  enter 

(a)  9  Bing.  695.  (d)  1  Bro.  &  B.  432. 

(b)  3  B.  &  Aid.  409.  (e)  1  Q,.  B.  66. 

(c)  1  B.  &  C.  666. 
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in  a  book  an  account  of  the  number  of  horaes  kept  by  him,  1B48. 
whether  for  sale  or  uae,  and  to  what  dutj  the  same  are 
liable,  under  a  penalty  of  50/.  If,  then,  an  assessor  should 
determine  that  a  person  is  a  horse-dealer  who  in  fact  is 
not,  such  person  might  be  rendered  liable  to  the  penalty. 
[JParAtf,  B. — The  assessor's  decision  is  only  conclusive  quoad 
the  assessment ;  and  its  effect  is  to  bind  the  party,  unless 
he  appeals,  to  pay  the  sum  of  money  set  against  his  name 
in  the  schedule.] 

Pdshley^  contrd. — First,  replevin  will  not  He  for  goods 
seized  as  a  distress  for  a  debt  due  to  the  Crown.  \Parkey 
B. — That  objection  cannot  now  avail.  If  a  sheriff,  propter 
incuriarrij  does  replevy,  the  party  grieved  may  maintain 
the  action.]  Secondly,  the  decision  of  the  assessor,  that 
the  plaintiff  is  a  horse-dealer,  not  having  been  appealed 
against,  is  final  and  conclusive.  The  43  Geo.  3,  c.  99,  s. 
9,  requires  assessors  to  bring  in  their  assessments,  verified 
on  oath.  By  the  12th  section,  the  commissioners  are  re- 
quired to  sign  and  seal  the  assessments.  The  24th  section 
enables  persons  surcharged  to  appeal  to  the  commissioners ; 
and  the  29  th  section  renders  the  determination  of  such  ap- 
peal final,  except  where  cases  are  required  for  the  opinion 
of  the  judges.  Similar  provisions  have  received  a  judicial 
construction  in  the  case  of  The  Earl  of  Radnor  v.  Reeve  (a), 
which  arose  under  the  25  Geo.  3,  a  43,  the  35th  and  38th 
sections  of  which  statute  are  identical  with  the  24th  and 
29th  sections  of  the  43  Geo.  3,  c.  99.  In  that  case  it  was 
expressly  held,  that,  where  a  statute  declares  the  judgment 
of  commissioners  of  appeal  to  be  final,  their  judgment  cannot 
be  questioned  in  an  action  of  trespass.  The  33rd  section 
of  the  43  Geo.  3,  c.  99,  enables  collectors  to  distrain  with- 
out warrant,  on  refusal  of  payment  of  the  duties.  The  69th 
and  70th  sections  of  the  43  Geo.  3,  a  161,  extend  to  "awy 
assessment^  the  right  of  appeal  given  by  the  43  Geo.  3,  c  99, 
in  respect  of  a  surcharge.     The  words  "  any  assessment," 

(a)  2  Bos.  &  P.  391. 
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1848^^  taken  in  their  plain  and  ordinary  sense,  would  clearly  com* 
prehend  the  case  of  a  party  altogether  wrongly  rated.  The 
33rd  section  of  the  43  Geo.  3,  c.  161,  renders  every  assess- 
ment made  by  the  assessors,  on  the  neglect  or  refusal  of  any 
person  to  deliver  lists,  final  and  conclusive,  unless  they  can 
bring  themselves  within  the  exception.  Weaver  v.  IVice(a) 
is  distinguishable  from  the  present  case;  for  there,  the  plain- 
tiff not  being  an  occupier  of  any  land  in  the  parish,  the 
magistaitea  were  whoUy  without  jurisdiction.  So  also,  in 
Charletan  v.  Alway  (i),  the  plaintiff  was  assessed  to  the  land- 
tax  in  respect  of  that  for  which  he  was  not  liable  to  be 
assessed  at  alL  But,  under  the  circumstances  stated  in  this 
case,  the  plaintiff  is  in  fact  a  horse-dealer.  It  has  been 
so  decided,  on  appeal  to  the  judges  at  Serjeant's  Inn. 

The  Court  then  called  on 

Sir  F.  Thesiger  to  reply. — ^The  24th  section  of  the  43 
Geo.  3,  c  99,  only  gives  the  power  of  appeal  in  cases  of 
'*  overrating" — that  is,  where  a  party  is  liable  to  be  rated, 
but  is  rated  for  too  much.  The  Earl  of  Radnor  v.  Reeve  (c) 
was  an  action  for  distraining  for  one  yearns  duty  and  sur- 
charge on  one  male-servant,  in  which  case  it  is  conceded 
that  the  only  remedy  is  by  appeal.  That  decision  comes 
within  the  same  class  as  Marshall  v.  Pitman  (d).  The  pre- 
sent case  is  not  distinguishable  in  principle  from  Weaver  v. 
Price  (a),  the  one  being  an  assessment  in  respect  of  land 
which  the  party  did  not  occupy,  the  other  an  assessment  in 
respect  of  a  particular  character  which  he  did  not  possess. 
The  party  grieved  has  a  right  to  seek  redress  in  the  supe- 
rior courts,  unless  the  statutes,  in  express  terms,  preclude 
him  from  bringing  an  action. 

Parke,  B. — I  am  of  opinion  that  the  defendant  is  en- 

(a)  3  B.  &  Ad.  409.  (c)  2  Bos.  &  P.  409. 

(b)  11  Ad.  &  £.  993.  (d)  9  Bing.  696. 
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titled  to  judgment  The  case  may  be  treated  as  if  the  1848. 
allegation  that  the  plaintiff  exercised  the  trade  and  business 
of  a  horse-dealer  were  struck  out  of  the  avowry.  The  re- 
mainder would  then  shew  that  an  assessment  was  duly 
made  by  the  defendant,  being  the  assessor  of  the  parish, 
and  that  the  plaintiff  was  assessed  in  a  certain  sum,  which 
was  not  paid.  We  may  reject  from  our  consideration  the 
question  whether,  under  circumstances  like  the  present,  re- 
plevin will  lie.  That  point  is  settled  by  the  case  of  Gtorge 
V.  Chambers.  The  objection  is  not  that  the  action  of  re- 
plevin will  not  lie,  if  a  replevin  be  granted ;  but  that  the 
process  of  the  Crown  ought  not  to  have  been  delayed 
by  a  return  of  the  goods.  The  real  question  is,  whe- 
ther an  action  of  trespass  would  lie.  I  am  clearly  of 
opinion  that  it  would  not.  On  a  careful  consideration' 
of  these  acts  of  Parliament,  they  seem  to  me  to  differ 
from  the  statute  of  Elizabeth,  as  to  poor-rate  (a),  and  that 
the  legislature  intended  that  the  assessment  of  the  asses- 
sors appointed  by  the  commissioners  should  be  final  and  con- 
clusive, unless  appealed  from,  in  the  first  place,  to  the  com- 
missioners, and  further,  if  necessary,  to  the  judges  of  the 
superior  courts.  It  would  be  singular  if  there  were  no  such 
provision ;  for,  what  a  flood  of  litigation  would  follow,  if 
every  subject  of  the  Crown,  who  was  dissatisfied  with  the 
judgment  of  the  assessors,  had  a  right  to  dispute  the  pro- 
priety of  their  assessment  in  an  action  against  the  collectors. 
Actions  would  be  innumerable,  juries  would  have  to  decide 
on  facts  without  end,  judges  on  law,  and  cases  would  be 
carried  to  the  highest  tribunal,  when  the  exigencies  of  the 
state  required  a  speedy  determination.  Without  referring 
to  the  statutes,  I  should  say,  &  priori,  that  the  object  of  the 
legislature  was  to  make  the  decision  of  the  assessor  final 
and  binding,  unless  disputed  in  the  manner  pointed  out. 
On  reading  the  statutes,  I  come  to  the  same  conclusioa. 

(a)  42  Eliz.  c.  2. 
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1348.^  By  the  9th  section  of  the  43  Gko.  3^  c.  99,  the  commissioners 
are  to  meet  and  appoint  assessors,  who  are  to  bring  in  their 
certificates  of  assessments  verified  on  oath ;  and  the  assessors 
are  thereby  '^  required,  with  all  care  and  diligence,  to  charge 
and  assess  themselves  and  all  other  persons  chargeable  with 
the  said  duties."  If  the  language  had  been,  *^  to  charge  and 
assess  all  such  persons  as  they  honestly  and  bon&  fide,  after 
due  care  and  diligence,  believed  to  be  chargeable,"  their  as- 
sessment would,  beyond  all  question,  be  final.  But  though 
the  statute  does  not,  in  express  terms,  say  that  the  assess- 
ment shall  be  conclusive,  yet  I  find,  on  referring  to  the  30th 
section  of  the  43  Geo.  3,  c  161,  which  enables  the  assessors 
to  assess  persons  who  neglect  or  refuse  to  deliver  lists,  it  is 
enacted  that  every  such  assessment  '^  shall  be  final  and  con- 
dudve  upon  the  person  thereby  charged,  who  shall  not  be 
at  liberty  to  appeal  therefrom,  unless  such  person  shall  prove 
that  he  or  she  was  not  at  his  or  her  dwelling-house  or 
place  of  abode  at  the  time  of  delivery  of  such  notice,  nor 
between  that  day  and  the  time  limited  for  delivering  such 
lists  as  aforesaid  to  the  assessor,  nor  unless  such  person  shall 
allege  and  prove  some  other  excuse  for  not  having  delivered 
his  or  her  list,  as  t^e  commissioners  shall,  in  their  judgment, 
think  reasonable  and  sufficient."  In  that  special  case,  the 
l^islature  has  expressly  made  the  assessment  final  and  con- 
clusive ;  and  unless  the  party  can  bring  himself  within  the 
exception,  he  has  no  opportunity  of  appealing.  That  being 
so,  if  a  party,  who  has  an  opportunity  of  appealing,  does  not 
avail  himself  of  it,  it  would  be  reading  the  acts  very  incon- 
sistently to  say  that  he  is  not  equally  bound  by  the  assess- 
ment. Let  us  then  look  to  the  power  of  appeal,  which  pos- 
sibly might  be  framed  in  such  a  way  as  to  shew  that  the 
legislature  did  not  mean  it  to  be  conclusive.  This  provi- 
sion is  contained  in  the  24th  section  of  the  43  Geo.  3,  c.  99, 
which  enacts,  "  that,  if  any  person  shall  think  himself  over- 
charged or  overrated  by  any  assessment  or  surcharge,"  &a, 
''  it  shall  be  lawful  for  him  to  appeal  to  the  conmiissioners," 
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&a  It  is  argued,  that  the  wording  of  this  clause  shews  that  ^  1848. 
the  l^i^lature  meant  it  to  applj  only  to  persons  liable  to 
be  rated,  but  rated  for  too  much.  Admitting  it  to  be  so^ 
and  that  the  word  ^'  overrated  "  has  that  meaning,  then  this 
plaintiff  is  in  the  predicament  of  a  person  **  overrated/'  since 
he  is  clearly  liable  to  part  of  the  rate ;  for  it  is  stated  by  the 
avowry,  that  he  was  liable  to  ^'  other  duties  amounting  to 
ZL  8«.  9dl,  in  which  he  was  duly  assessed,'^  and  which  he 
paid.  It  is  said  that  there  is  a  difference  between  the 
present  case,  and  that  of  a  person  who  keeps  five  horses,  and 
is  rated  for  six ;  for  this  plwitiff  never  carried  on  the  busi- 
ness of  a  horse-dealer.  But  I  am  at  a  loss  to  see  any  dif- 
ference in  principle.  It  is  the  same  as  if  a  person  were  rated 
for  six  horses  and  a  male  servant,  or  for  seven  male  servants, 
when  in  fact  he  kept  no  male  servant.  In  either  case,  he 
is  equally  "  overrated."  I  think  the  word  "  overrated  "  in 
this  act  ought  not  to  receive  the  narrow  construction  at- 
tempted to  be  put  upon  it.  Though,  in  its  strict  sense, 
'* overrating"  means,  rating  for  more  than  ought  to  be, 
yet  it  may  also  mean  rating  when  the  party  ought  not  to 
have  been  rated  at  all.  If  the  latter  be  not  the  meaning  of 
the  word  in  the  statute,  this  absurdity  would  follow,  that 
provision  is  made  for  the  case  of  an  excess  of  rating,  and 
none  whatever  for  a  rate  altogether  unjust. 

The  case  of  Weaver  v.  Price  (a),  which  arose  under  the 
Poor-rate  Act,  42  Eliz.  c.  2,  is  distinguishable;  for  that 
act  only  enables  the  overseers  to  rate  the  inhabitants  of  a 
parish,  and  consequently  the  justices  had  no  jurisdiction  to 
grant  a  warrant  for  enforcing  a  rate  assessed  on  a  party 
who  had  no  land  in  the  parisL  Where,  however,  the  party 
is  an  inhabitant,  and  he  is  rated  for  too  much,  the  proper 
course  is  to  appeal,  and  trespass  will  not  lie.  So,  with 
respect  to  the  case  of  Charkton  v.  Alway{b)i  there,  by 
the  terms  of  the  stat.  20  Geo.  3,  a  17,  s.  3,  the  assessors 

(a)  3  B.  &  Ad.  409.  (b)  11  Ad.  &  E.  993. 
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1848.  were  bound  to  distinguish  between  the  different  descrip- 
tions of  land;  and  not  having  done  so^  and  the  plaintiff 
having  paid  the  assessment  in  respect  of  a  portion  of  the 
land,  he  was  entitled  to  treat  the  assessment  as  a  nullity* 
But  the  case  of  the  Earl  of  Radnor  v.  Reeve{a)  is  in  point. 
There  the  Court  said,  ^'  that  it  had  been  determined  by  all 
the  judges  of  England,  that,  when  a  statute  provides  that 
the  judgment  of  commissioners  appointed  thereby  shall  be 
final,  their  decision  is  conclusive,  and  cannot  be  questioned 
in  any  collateral  way."  In  like  manner,  if  a  statute  ^ves 
magistrates  jurisdiction  to  decide  on  a  certain  matter,  and 
they,  having  the  &cts  before  them,  do  decide  it,  the  pro- 
priety of  their  judgment  cannot  be  inquired  into,  although 
they  may  have  come  to  an  erroneous  conclusion.  An  assess- 
ment not  appealed  from  stands  precisely  in  the  same  situa- 
tion as  one  confirmed  after  appeaL  My  judgment,  there- 
fore, proceeds  as  if  the  allegation,  that  the  plaintiff  was  a 
**  horse-dealer,"  were  altogether  struck  out  of  the  avowry.  I 
am  by  no  means  prepared  to  say  that  the  decision  of  the 
judges,  as  to  the  construction  of  the  word  ^^  horse-dealer^'  in 
these  statutes,  was  wrong.  K I  were  forced  to  give  an  opi- 
nion, it  might  be  in  accordance  with  theirs;  but  if  our 
decision  on  the  other  point  be  correct,  the  question  does  not 
arise.     The  verdict  will,  therefore,  stand  for  the  defendant. 

Aldebson,  B. — I  am  of  the  same  opinion. 

BoLFE,  B. — I  am  of  the  same  opinion.  Sir  Frederick 
Thuiger  seemed  to  think  it  somewhat  anomalous,  that  an 
assessment  in  respect  of  a  particular  character,  in  which  a 
party  was  not  liable  to  be  assessed,  could  not  be  questioned 
in  an  action,  inasmuch  as  the  effect  would  be  to  enable  the 
officer  to  ^ve  himself  jurisdiction.  But  our  decision  is  not 
that  an  assessment  made  without  jurisdiction  will  bind. 

(a)  2  Bos.  &  P.  391. 


EASTER  VACATION,   11  VICT.  367 

For  mstance,  if  an  assessor  were  to  assess  a  person  living  1848. 
altogether  out  of  his  district,  or  dealing  in  something  in 
respect  of  which  the  act  did  not  give  anj  authority  to  assess 
him,  the  assessment  might  be  questioned  in  an  action.  By  the 
9th  section  of  the  43  Geo.  3,  c.  99,  the  assessors  are  to  make 
their  assessments  '*  according  to  the  provisions  of  the  laws 
then  in  force."  But  reading  that  and  the  other  statutes  in 
pari  materia,  I  cannot  feel  a  doubt  but  that  the  legislature 
meant  to  make  the  decision  of  the  assessor  as  to  matters 
within  his  jurisdiction,  whether  acquiesced  in  or  appealed 
firom  and  confirmed,  absolute  and  conclusive. 

Platt,  B. — I  am  not  prepared  to  bind  myself  by  the  deci- 
sion which  is  said  to  have  been  come  to  by  the  judges,  that, 
under  circumstances  like  the  present,  a  party  is  a  ^^  horse- 
dealer"  within  the  meaning  of  the  statutes.  I  state  this,  in 
order  that  I  may  not  be  taken  to  have  pledged  myself  to  that 
opinion,  should  the  case  come  before  me  in  a  proper  shape 
as  one  of  the  judges.  But  my  difficulty  is  this,  that,  striking 
out  of  the  avowry  the  allegation  that  the  plaintiff  was  a 
**  horse-dealer,"  enough  remains  to  justify  the  act  of  the 
defendant.  I  cannot  doubt  but  that  the  legislature  intended 
the  assessment  to  be  binding,  imless  appealed  against.  In- 
deed, it  is  of  the  first  importance  that  the  revenue  should 
be  quickly  raised.  Then,  for  the  protection  of  the  subject, 
the  legislature  has  given  a  right  of  appeal,  first  to  the  com- 
missioners, and  afterwards,  by  a  special  case  before  the 
judges;  thus  providing  a  cheap  and  expeditious  remedy. 
Without  saying,  therefore,  whether  the  facts  of  the  case  are 
sufficient  to  satisfy  my  mind  that  the  plaintiff  is  a  **  horse- 
dealer"  within  the  meaning  of  the  act,  I  think  the  defend- 
ant is  entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  defendant. 


VOL.  n.  B  B  EXCH. 
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Mij^  13.  Dob  v.  Wellsman. 

Toadedira-  IRESPASS  for  mesne  profits.  The  declaration  stated 
for  mesne  p^o^  tl^at  the  defendant  heretofore,  to  wit,  on  the  10th  day  of 
fiibj,  stating  aie  December,  a.  d.  1844,  with  force  and  arms  broke  and  en- 

entry  and  ez-  '  ' 

pulsion  on  the  tered  the  doses  of  the  plaintiff,  situate  in  the  parish  of 
her,  1844,  and  Kcntford,  m  the  county  oi  Suffolk — that  is  to  say,  the  lol- 
m!d  uE^of  lowing  allotments  (describing  them),  and  then  ejected  and 
C^**  ^^^\  expelled,  put  out  and  amoved  the  plaintiff  from  the  posses- 
till  the  10th  of  sion  and  occupation  thereof,  and  kept  and  continued  him  so 
the  defendant  expelled  and  amoved  for  a  long  time,  to  wit,  from  the  day 
S?d^s*i^*  and  year  aforesaid  until  and  upon  the  10th  day  of  March, 
which  &c.  were  a.  d.  1846,  and  during  that  time  took,  had,  and  received, 
any  of  them,  to  the  use  of  him  the  defendant,  all  the  issues  and  profits 

Sel^ffSe       of  the  said  closes,  &c 

plaintirs,modo      ^\^  ^hat  the  said  closes  and  allotments  in  the  s^d  de- 

etformft.    The  '  ^ 

plaintiff  replied  claration  mentioned,  in  which  &c.,  were  not,  nor  were  any 

plea,  hy  way  of  or  either  of  them  or  any  part  thereof,  the  plaintiff's,  modo 

TO^^Syby^the"  ®*  formd ;  Concluding  to  the  country, 

plaintiff  against  Replication. — And  the  plaintiff,  as  to  the  plea  of  the 

the  casual  qec-  •  i        i  i  i_      j 

toronadecla-  defendant  by  him  lastly  above  pleaded,  says  that  the  de- 
ment" stating*  fendant  ought  not  to  be  admitted  to  plead  the  said  last  plea, 
£iy^1^m  ^  because  the  plaintiff  says,  that  after  the  said  time  when 
the  14/A  qf  Oc-  &c.  in  the  declaration  mentioned,  and  before  the  commence- 
atcrmof twenty  ment  of  this  Suit,  to  wit,  in  Trinity  Term,  a.  d.  1845,  in 
re^cati^TOn-  ^®  Court  of  our  Lady  the  Queen,  before  the  Queen  her- 
duded  with  a     gglf  at  Westminster,  Richard  Roe  was  attached  to  answer 

prayer  of  judg- 
ment if  the  de-    John  Doe,  the  plaintiff  in  this  suit,  of  a  plea  of  trespass  and 

that  tcrm,'*'^^  ejectment ;  and  thereupon  the  said  John  Doe,  by  Y.  Z.,  his 
Stted*^ ^"rt  ^^^^7^  complained  for  that  whereas  J.  F.  and  M.  A,  B., 
the  said  reco-     on  the  l^th  day  of  October y  1845,  in  the  county  of  Suffolk, 

very,  record, 
and  proceed- 
ing, to  plead  that  plea: — Held^  on  special  demurrer,  that  the  replication  applied  only  to  part 
of  the  time  of  the  trespass  complained  of  in  the  declaration,  and  was  therefore  bad. 

QtMsre,  whether  judgment  by  default  against  the  casual  ejector  can  be  pleaded  as  an  estoppel, 
and  if  so,  whether  it  can  be  replied  to  a  plea  like  the  present,  which  contains  no  new  matter. 
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demised  to  the  said  John  Doe  twenty  acres  of  arable  land,  1848. 
&c,  with  the  appurtenances,  situate  and  being  in  the  said 
county,  to  have  and  to  hold  the  same  to  the  said  John  Doe 
and  his  assigns,  from  thenceforth  for  and  during  and  imto 
the  full  end  and  term  of  twenty  years  from  thence  next 
ensuing  and  fully  to  be  complete  and  ended;  by  virtue  of 
which  said  demise  the  said  John  Doe  entered  into  the  said 
tenements  last  above  mentioned,  with  the  appurtenances, 
and  was  thereof  possessed  for  the  said  term  so  to  him 
granted ;  and  the  said  John  Doe  being  so  thereof  possessed, 
the  said  Richard  Koe  afterwards,  to  wit,  on  the  15th  day 
of  October,  in  the  year  aforesaid,  with  force  and  arms,  &c., 
entered  into  the  said  tenements  above  mentioned,  with  the 
appurtenances,  which  were  demised  to  the  said  John  Doe 
in  manner  and  for  the  term  aforesaid,  which  was  not  then 
expired,  and  ejected  the  said  John  Doe  from  his  said  term, 
and  other  wrongs  to  the  said  John  Doe  then  did,  agunst 
the  peace  of  our  said  sovereign  Lady  the  now  Queen,  and 
to  the  damage  of  the  said  John  Doe  of  500/. ;  and  there- 
upon he  brought  his  suit,  &c  And  on  the  5th  day  of 
November,  in  Michaelmas  Term,  in  the  year  aforesaid, 
before  our  said  sovereign  Lady  the  Queen,  at  Westminster, 
came  as  well  the  said  John  Doe,  by  his  attorney  aforesaid, 
as  the  said  Richard  Koe  in  his  own  proper  person ;  and  the 
said  Richard  Koe  thereupon  gave  the  said  Court  of  our 
Lady  the  Queen,  before  the  Queen  herself  at  Westminster, 
to  understand  and  be  informed,  that  afler  the  delivery  of 
the  said  declaration  last  aforesaid,  and  before  that  day,  to 
wit,  on  the  16th  day  of  October,  a.  d.  1845,  he  the  said 
Kichard  Koe  being  informed  that  one  John  Wellsman  was 
in  possession  of  or  claimed  title  to  the  tenements  last  afore- 
said or  some  part  thereof;  and  the  said  Kichard  Koe  being 
sued  in  the  action  as  casual  ejector  only,  and  having  no  claim 
or  title  to  the  same,  advised  the  said  John  Wellsman  to 
come  and  defend  the  force  and  injury  when  &c,  in  the 
declaration  last  aforesaid  mentioned,  in  the  stead  of  him  the 
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1848.  said  Richard  Hoe,  otherwise  he  the  said  Richard  Roe  would 
say  nothing  in  bar  or  preclusion  of  the  said  action  of  the 
said  John  Doe.  And  on  the  16  th  day  of  February,  as  of 
Hilary  Term  a.  d.  I8469  in  the  year  aforesaid,  before  our 
said  Lady  the  Queen,  at  Westminster,  came  as  well  the 
said  John  Doe,  by  his  attorney  aforesaid,  as  the  said  John 
Wellsman,  by  X.  Y.,  his  attorney;  and  thereupon  the 
said  parties  respectively  aforesaid,  by  their  attomies  afore- 
said, by  leave  of  the  Court  of  our  said  Lady  the  Queen, 
before  the  Queen  herself  at  Westminster,  consented  that 
the  said  John  Wellsman  should  be  made  defendant  in  the 
stead  of  the  said  Richard  Roe,  and  should  forthwith  appear 
at  the  suit  of  the  plaintiff,  and  receive  a  declaration  in  an 
action  of  trespass  and  ejectment  for  part  of  the  tenements 
and  premises  aforesaid,  which  part  the  said  John  Wellsman 
admitted  to  be  or  consist  of  &c.,  situate  and  being  in  the 
parish  of  Kentford,  in  the  county  of  Suffolk,  for  which  he 
intended  as  tenant  to  defend  the  said  force  and  injury 
when  &c.  And  on  the  6th  day  of  March,  as  of  the  same 
Hilary  Term  a.  d.  1846,  came  before  our  said  Lady  the 
Queen,  at  Westminster,  the  said  Richard  Roe  in  his  own 
proper  person,  and  as  to  &c.  (a  portion  of  the  land)  residue  of 
the  said  tenements  in  the  declaration  last  aforesaid  men- 
tioned, defended  the  force  and  injury  when  &c.,  and  said 
nothing  in  bar  or  preclusion  of  the  said  action  of  the 
said  John  Doe:  whereby  the  said  John  Doe  remained 
therein  undefended  against  the  said  Richard  Roe,  as  to  the 
said  residue  of  the  said  tenements ;  therefore  it  was  con- 
sidered by  the  said  Court  of  our  said  Lady  the  Queen, 
before  the  Queen  herself,  at  Westminster,  that  the  said 
John  Doe  should  recover  against  the  said  Richard  Roe,  his 
term  then  to  come  of  and  in  the  said  &c.,  residue  of  the  tene- 
ments last  aforesaid,  with  the  appurtenances,  and  also  his 
damages  sustained  by  reason  of  the  trespass  and  ejectment 
aforesaid ;  and  thereupon  the  said  John  Doe  prayed  the 
writ  of  our  said  Lady  the  Queen  to  be  directed  to  the  she- 
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riff  of  the  county  aforesaid,  to  cause  him  the  said  John  Doe  1848. 
to  have  possession  of  his  said  term  then  to  come  of  and  in 
the  said  &c.,  residue  as  aforesaid,  with  the  appurtenances ; 
and  it  was  granted  to  him,  returnable  before  our  said  Lady 
the  Queen  on  the  15th  day  of  April,  a.  d.  1846,  wheresoever 
our  said  Lady  the  Queen,  should  then  be  in  England ;  at 
which  day,  before  our  said  Lady  the  Queen,  at  Westmin- 
ster, came  the  said  John  Doe,  by  his  attorney  aforesaid,  and 
the  sheriff,  to  wit.  Sir  A.  B.,  Bart.,  sheriff  of  the  said 
county,  then  returned  to  the  said  Court  of  our  said  Lady 
the  Queen,  before  the  Queen  herself,  at  Westminster,  that, 
by  virtue  of  the  said  writ  to  him  directed,  he  had  given 
fuU  and  peaceable  possession  unto  the  said  John  Doe  of 
the  said  &c.,  residue  as  aforesaid,  with  the  appurtenances 
in  the  said  writ  mentioned  as  therein,  as  he  was  com- 
manded, as  by  the  said  record  and  proceedings  thereof  re- 
maining in  the  said  Court  of  our  Lady  the  Queen,  before 
the  Queen  herself,  at  Westminster,  fully  appears.  And  the 
plaintiff  saith,  that  the  now  plaintiff,  and  the  said  John  Doe 
in  the  said  record  and  proceeding  mentioned,  are  one  and 
the  same  person,  and  not  other  or  different  persons,  and  that 
the  now  defendant  and  the  said  John  Wellsman  in  the  said 
record  and  proceeding  mentioned,  are  one  and  the  same 
person  and  not  other  or  different  persons.  And  the  plaintiff 
further  saith,  that  afler  the  said  John  Doe  had  complained, 
as  in  the  said  declaration  in  the  said  record  and  proceeding 
in  that  behalf  mentioned,  and  before  it  was  considered  by 
the  said  Court  of  our  said  Lady  the  Queen,  that  the  said 
John  Doe  should  recover,  as  in  the  said  record  and  proceed- 
ing mentioned,  to  wit,  on  the  16th  day  of  October,  a.  d. 
1845,  the  said  John  Wellsman  was  advised  by  the  said 
Eichard  Boe  to  come  and  defend  the  said  force  and  injury 
when  &c.,  in  the  said  record  and  proceeding  mentioned,  in 
the  stead  of  him  the  said  Richard  Boe,  as  in  the  said  record 
and  proceeding  in  that  behalf  mentioned ;  and  that  the  said 
John  Wellsman,  at  the  time  that  the  said  John  Doe  com- 
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1848.  plained,  as  in  the  declaration  last  aforesaid  mentioned,  and 
at  the  time  the  said  John  Wellsman  was  so  advised  by  the 
said  Richard  Boe,  as  in  the  said  record  and  proceeding  men- 
tioned as  aforesaid,  to  wit,  on  the  day  and  year  last  afore- 
said, was  tenant  in  possession  of  the  tenements  and  premises 
in  the  declaration  last  aforesaid  mentioned ;  and  the  plain- 
tiff further  saith,  that  the  said  closes  and  tenements  in 
which  &C.,  in  the  declaration  in  the  cause  mentioned,  were 
and  are  parcel  of  the  said  &c,  residue  of  the  said  tene- 
ments in  the  declaration  in  the  said  recovery  and  writ,  re- 
cord and  proceeding  respectively  mentioned  as  aforesaid, 
and  not  parcel  of  other  or  different  tenements ;  and  that  the 
said  term  of  years,  in  the  said  record  and  proceeding  men- 
tioned, was  at  the  sidd  time,  when  &c,  in  the  declaration 
in  this  cause  mentioned,  and  thenceforth  hitherto  hath  been 
and  now  is  existing,  subsisting,  and  not  expired  or  deter-  - 
mined;  wherefore  the  plaintiff  prays  judgment  if  the  de- 
fendant, during  the  said  last-mentioned  term,  ought  to  be 
admitted,  against  the  said  recovery,  record,  and  proceeding, 
to  plead  the  said  plea  by  him  so  lastly  above  pleaded  as 
aforesaid,  in  manner  and  form,  &c. 

Special  demurrer,  assigning  for  causes  (inter  alia) — that  it 
appears  from  the  replication,  that  the  term  of  twenty  years 
therein  mentioned  was  wholly  fictitious;  that  the  record 
therein  stated  was  and  is  wholly  void  and  invalid  so  far  as 
the  same  relates  to  the  now  defendant ;  that  the  defendant 
is  not  estopped  by  the  said  record ;  that  it  does  not  appear 
that  he  is  a  party  or  privy  thereto,  or  that  he  was  the 
tenant  in  possession  of  the  lands  in  this  cause  mentioned,  or 
in  anywise  connected  therewith ;  that  the  suggestion  made 
by  Richard  Roe  in  the  replication  is  wholly  insufficient  to 
make  the  now  defendant  a  party  oi"  privy  to  the  record  or 
proceedings  in  the  prior  action ;  that  it  appears  by  the  re- 
plication, that  the  term  of  years  mentioned  in  the  record 
and  in  the  replication  was  not  in  existence  or  subsisting,  and 
had  not  conunenced,  at  the  time  when  the  defendant  is  in 
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the  declaration  in  this  caufie  alleged  to  have  broken  and  1848. 
entered  the  closes  mentioned  in  the  declaration,  and  there- 
out to  have  ejected  and  expelled  the  plaintiff;  that  the  re- 
plication in  this  respect  is  insensible  and  repugnant ;  that 
the  plea  is  a  divisible  plea,  and  that  the  plaintiff  ought  not 
to  have  replied  the  matter  to  the  whole  of  the  plea,  but  only 
to  the  trespasses  committed  after  the  commencement  of  the 
terms  of  years  in  the  replication  mentioned ;  and  that  the  de- 
fendant ought  not  to  be  estopped  by  the  judgment  set  forth 
in  the  replication. 
Joinder  in  demurrers 

The  case  was  argued  in  Hilary  Term  (Jan.  24),  and  in 
Easter  Term  (May  6),  by 

Crompton  in  support  of  the  demurrer. — This  replication 
is  bad,  both  in  substance  and  in  form.  Before  adverting  to 
the  consideration  of  the  formal  objections,  it  will  be  advan- 
tageous to  consider  what  are  the  grounds  upon  which  it  is 
sought  to  plead,  by  way  of  estoppel,  a  judgment  by  default 
against  the  casual  ejector.  Such  a  judgment  cannot  so  be 
pleaded  in  any  form.  It  may  be  admitted  that  this  judg- 
ment is  evidence  against  the  tenant  in  possession,  as  an  ad- 
mission of  title  in  the  plaintiff  in  ejectment.  It  is,  no  doubt, 
very  cogent  evidence,  but  it  is  not  conclusive,  and  may  be 
controverted.  If  it  can  be  rebutted,  it  is  not  conclusive,  and 
cannot  be  pleaded  as  an  estoppel  in  law.  On  the  rules  of 
pleading  and  principle,  and  in  the  balance  of  authority,  this 
cannot  be  pleaded  as  an  estoppel.  It  sins  against  every 
principle  of  estoppels,  as  laid  down  in  Co.  Litt.  352  (a).  It 
is  not  reciprocal.  Even  admitting  that  the  defendant  is 
estopped,  there  is  no  party  estopped  in  return.  Again,  the 
defendant  is  no  party  to  the  record.  In  form,  the  preceding 
action  was  against  a  stranger,  Richard  Koe,  and  he  might 
have  been  a  real  person.  In  substance,  it  was  merely 
process  to  bring  the  tenant  in  possession  before  the  Court 
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1848.  He  might  have  appeared  to  support  that  position ;  and  it 
must  be  contended  that  a  party  can  be  estopped  by  de- 
fault of  appearance,  for  which  no  authority  will  be  found. 
The  defendant  cannot  bring  error  on  the  judgment:  if  he 
were  a  party  to  the  record,  he  clearly  would  be  entitled  to 
that  priyil^e.  This  being  a  judgment  by  default  against 
the  casual  ejector,  is  sufficient  to  distinguish  the  case  fix>m 
that  of  Doe  v.  Huddart  {a\  which  was  a  judgment  in  eject- 
ment. In  the  latter  case,  the  plaintiff  succeeded  on  the 
strength  of  his  own  title;  but  where  there  is  judgment  by 
default,  it  is  only  an  admission  by  the  tenant  in  possession 
that  he  has  no  title  in  himself.  A  third  party  may  have 
the  title.  What  course  is  the  tenant  to  pursue  ?  He  can- 
not, with  prudence,  defend  another  party's  right  If  he  does 
not,  he  ought  not  to  be  estopped  from  afterwards  contest- 
ing the  right  in  a  suit  in  which  he  himself  may  have  an  inte- 
rest :  Dae  v.  Wright  (i).  AaUn  v.  Parkin  (c)  will  no  doubt 
be  relied  upon  by  the  pldntiff.  In  that  case  the  real  ques- 
tion at  the  trial  was,  whether  judgment  by  de&ult  agidnst 
the  casual  ejector  was  evidence  against  the  tenant  in  posses- 
sion. Upon  that  point  the  decision  was  correct;  for  it 
was,  no  doubt,  evidence ;  but  the  dicta  of  Lord  Man^ld, 
which  were  purely  extra-judicial,  with  regard  to  estoppels, 
cannot  be  considered  as  law.  [^Parke,  B. — Surely  Aslin 
v.  Parkin  has  been  acted  upon  ever  since.]  So  far  as  it 
dedded  that  this  judgment  is  evidence,  it  has  been,  no 
doubt,  but  not  to  the  extent  that  it  is  an  estoppel.  Dae  v. 
Huddart  is  an  instance  of  the  incorrectness  of  the  rule 
which  had  been  laid  down  by  Lord  Man^ld.  In  the  lat- 
ter case,  Ballandf  B.,  in  delivering  the  judgment  of  the 
Court,  said:  ^*  Although,  undoubtedly,  there  are  to  be  found 
dicta  of  learned  judges,  and  particularly  of  Lord  Mof^field 
in  Aslin  v.  Parkin,  which  have  been  transferred  to  the  trea- 
tises upon  evidence,  as  establishing  that  a  judgment  in 

(a)  2  C.  M.  &  R.  316.  (b)  10  Ad.  &  E.  763. 

(c)  2  Burr.  665. 
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ejectment  is  conclosiye  as  to  the  right  of  possession  at  the  1848. 
time  laid  in  the  declaration^  and  that  is  laid  down  by  Mr. 
Phillipps,  in  his  Law  of  Evidence,  and  upon  which  I  acted 
at  the  trial,  yet  the  Court  think  that  these  authorities  are 
not  entitled  to  so  much  weight,  because  they  may  be  ex- 
plained on  the  supposition  that  the  point  was  not  specifi- 
cally presented  to  the  Court,  and  the  circumstances  of  those 
cases  were  such  as  would  make  it  immaterial  for  those 
learned  judges  to  distinguish  between  what  is  very  cogent 
and  what  is  concltisive  evidence  in  the  cause."  [^Parke,  B. 
— If  your  argument  be  correct,  it  would  not  be  advisable 
for  any  one  to  bring  an  action  for  mesne  profits  with- 
out strict  proof  of  title.  The  action  of  ejectment  is  to 
clear  the  matter,  and  say  to  whom  the  title  belongs.]  It 
may  be  admitted  that  the  judgment  by  default  is  very 
cogent  evidence,  but  the  plaintiff*  must  now  contend  that  it 
is  not  capable  of  being  rebutted,  and  that  Doe  v.  Huddart 
was  wrongly  decided.  [Parkey  B. — In  the  case  of  Arm- 
strong  v.  Norton  (a),  in  the  Irish  Court  of  Exchequer,  a 
judgment  by  default  against  the  casual  ejector  was  held 
to  be  an  estoppel  in  evidence,  although  not  pleaded. 
Baron  Pennefather  there  says :  ^'  In  an  action  of  trespass 
for  mesne  rates  in  the  common  form,  when  the  defend- 
ant pleads  the  general  issue,  the  plaintiff*  has  no  opportu- 
nity of  relying  upon  the  judgment  as  an  estoppel  in  plead- 
ing, and  unless  he  were  to  rely  upon  it  in  evidence,  he 
would  have  no  means  of  availing  himself  of  the  estoppel  at 
alL"  He  then  proceeds  to  quote  the  rule  as  laid  down  in 
the  case  of  Trevivan  v.  Lawrence (b),  "that  where  the 
plaintiff^'s  title  is  by  estoppel,  and  the  defendant  pleads  the 
general  issue,  the  jury  are  bound  by  the  estoppel ;  for  here 
is  a  title  in  the  plaintiff*  that  is  a  good  title  in  law,  and  a 
good  title  if  the  matter  had  been  disclosed  and  relied  on  in 
pleading ;  but  if  the  defendant  pleads  the  special  matter, 

(a)  2  Ir.  L.  Rep.  96.         (b)  2  Ld.  Raym.  1048 ;  1  Salk.  276. 
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1848.  and  the  plaintiff  will  not  rely  on  the  estoppel  when  he  may, 
but  takes  issue  on  the  fact,  the  jury  shall  not  be  bound 
by  the  estoppel,  for  then  they  are  to  find  the  truth  of  the 
fisict  which  is  against  him."  The  New  Bules,  as  is  well 
known,  are  not  in  force  in  the  Irish  courts,  and  it  is  the 
practice  to  plead  the  general  issue  alone.  That  plea  puts 
something  more  in  issue  than  the  mere  title  of  the  plaintiff, 
which  might  be,  perhaps,  a  reason  why  the  matter  was  not 
pleadable  as  an  estoppel.]  This  Court,  in  Doe  v.  Huddarty 
did  not  proceed  on  the  above  grounds.  Before  the  case  of 
Aslin  y.  ParktUy  in  Jeffleries  Y.Dys(m{a)y  which  was  an  action 
of  trespass  for  mesne  profits,  the  plaintiff,  ^*  when  the  defend- 
ant would  have  gone  into  the  title,  insisted  he  was  estopped 
by  the  judgment ;  but  the  Chief  Justice  (Lord  Hardwiehe) 
held,  that  it  would  have  been  an  estoppel  if  the  present 
defendant  had  been  made  defendant  in  the  ejectment,  and 
the  verdict  against  him ;  yet  this  judgment,  to  which  he 
was  no  party  or  privy,  could  be  none,  and  therefore  he  ad- 
mitted the  defendant  to  controvert  the  title."  That  case  is 
precisely  the  same  as  that  of  Doe  v.  Huddart  SmariJe  v.  WUr 
liamsib)  is  an  authority  to  the  same  effect.  The  reasons 
why  this  judgment  is  evidence  are  given  in  Doe  v.  Har- 
vey {c).  It  is  evidence  against  those  parties  who  are  shewn 
to  have  had  notice  to  appear ;  for,  by  not  appearing,  the 
party  admits  a  title  superior  to  his  own ;  but  it  is  not  evi- 
dence against  those  who  have  not  had  notice:  Denny. 
White  (d)  ;  Hunter  v.  Britts  (e). 

The  replication  is  also  bad,  for  the  reasons  pointed  out 
by  the  special  demurrer.  The  judgment  set  out  is  erro- 
neous on  the  face  of  it,  and  yet  a  writ  of  error  could  not 
be  brought  upon  it.  It  should  be  more  explicitly  stated 
and  averred,  that  the  tenant  in  possession  had  notice  to 
appear.     In  the  next  place,  it  is  averred  that  the  defend- 

(a)  2  Sir.  960.  (d)  7  T.  R.  112. 

(b)  1  Salk.  245.  {e)  3  Camp.  456. 

(c)  8  Bing.  239. 
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ant  was  tenant  in  possession  at  the  time  of  the  declaration  .  1848. 
in  ejectment,  but  not  that  the  time  of  the  trespasses  com- 
plained of  was  the  same  time.  The  defendant  is  entitled  to 
plead  to  such  period  of  time  in  the  declaration  as  to  which 
he  is  not  estopped.  Now  the  replication  applies  only  to 
part  of  the  time  of  the  trespass  compliuned  of.  The  plain- 
tiff should  have  replied  to  each  portion  of  the  plea,  as  was 
done  in  Vivian  v.  Jenhin  (a).  It  may  be  that  the  whole  of 
the  trespasses  for  which  the  plaintiff  seeks  to  recover  were 
antecedent  to  the  demise  to  him.  Upon  this  latter  ground 
the  replication  is  clearly  bad. 

BaviU,  contr&,  was  requested  to  confine  his  argument  in 
the  first  instance  to  the  latter  point. — The  second  objection 
is  not  good.  The  replication  is  sufficient.  This  identical 
question  was  discussed  and  decided  in  Dae  v.  Wright  (£)• 
Lord  Denman  there  says :  **  It  was  urged,  indeed,  that,  view- 
ing the  replication  in  this  way,  it  was  open  to  another  objec- 
tion ;  that  it  did  not  extend  so  widely  as  the  plea,  because, 
although  the  plea  might  refer  to  the  time  of  the  cause  of 
action  accruing,  it  also  refers  to  the  time  of  the  commence- 
ment of  the  action;  and,  as  to  this  last,  the  replication 
shewing  no  re-entry,  was  no  estoppel  But  we  think  this 
objection  received  a  sufficient  answer  at  the  bar.  The  plea 
is  pleaded  to  the  whole,  and  it  is  enough  for  the  pl^ntiff  to 
shew  that  it  cannot  be  pleadable  to  that.  The  first  plea, 
therefore,  seems  to  us  to  be  sufficiently  answered."  This  is 
a  direct  authority  in  the  plaintiff's  favour.  The  plea  is 
therefore  answered  if  the  estoppel  answer  any  portion  of  it. 
The  estoppel  is,  that  the  defendant  ought  not  to  be  allowed 
to  plead  the  plea.  The  authorities  upon  the  point  are  col- 
lected in  2  Roll.  Abr.  660,  663,  664. 

As  to  the  question  which  was  first  discussed,  the  replication 
is  a  good  estoppel.     In  AsUn  v.  Parkin^  all  the  judges  were 

(a)  3  Ad.  &  E.  741.  {h)  10  Ad.  &  E.  763. 
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1848.  unanimously  of  opinion  ^Uhat  the  nominal  plaintiff  and  the 
casual  ejector  are  judicially  to  be  considered  as  the  fictitious 
form  of  an  action  really  brought  by  the  lessor  of  the  pldntiff 
against  the  tenant  in  possession.  .  .  .  That  the  lessor  of 
the  plaintiff  and  the  tenant  in  possession  are  substantially  and 
in  truth  the  parties  and  the  only  parties  to  the  suit.  .  •  . 
That  there  is  no  distinction  between  a  judgment  in  ejectment 
upon  a  verdict  and  a  judgment  by  default"  The  whole  of 
the  judgment  in  that  case  is  in  the  plaintiff's  favour.  The 
same  doctrine  was  acknowledged  in  Holdfast  v.  Morris  (a). 
In  Goodtitle  v.  Tombs  {b\  Wilmoty  C.  J.,  said :  "  Before 
the  time  of  Henry  VII,  plaintiffs  in  ejectment  did  not  re- 
cover the  term ;  but  until  about  that  time  the  mesne  profits 
were  the  measure  of  damages.  I  brush  out  of  my  mind  all 
fiction  in  an  ejectment,  the  nominal  plaintiff  and  the  nominal 
defendant,  the  casual  ejector,  the  dramatis  personae  or  ac- 
tores  fabulae,  and  consider  the  recovery  by  default  or  after 
a  verdict  as  the  same  thing,  viz.,  a  recovery  by  the  lessor 
of  the  plaintiff  of  his  term  against  the  tenant  in  the  actual 
wrongful  possession  of  the  land.''  The  action  for  mesne 
profits,  in  fact,  is  in  the  nature  of  an  assessment  of  damages 
after  judgment  by  default  on  an  action  of  ejectment,  by 
which  the  title  to  the  property  has  been  settled  and  deter- 
mined. The  case  o£Doe  v.  Wright  settles  the  point,  that  after 
verdict  the  judgment  is  conclusive.  And  there  is  no  differ- 
ence between  judgment  after  verdict  or  by  default,  with  re- 
ference to  the  finality  of  the  judgment.  It  is  an  estoppel 
by  record  against  a  privy;  and  the  defendant  here  is  a 
party  to  the  record.  In  Goodtitle  v.  Tombs^  Gould,  J., 
says :  "  This  action  may  be  brought  either  in  the  name  of 
the  nominal  plaintiff  in  the  ejectment  or  by  his  lessor ;  it 
follows  the  ejectment  as  a  necessary  consequence.  The 
judgment  by  default  in  ejectment  is  of  the  very  same  effect 
in  this  case  as  if  it  had  been  after  a  verdict ;  and  the  Court 

(a)  2  WUs.  116.  (b)  3  Wils.  120. 
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will  intend  every  thing  possible  agidnst  the  defendant,  that  1848. 
there  was  an  actual  ouster,  if  that  were  necessary  in  this 
case ;  but  I  think  proof  of  the  judgment  in  ejectment,  and 
the  writ  of  possession  executed,  was  sufficient  in  this  case  to 
warrant  a  verdict  for  the  mesne  profits."  In  Bac  Abr. 
Eject  (H.),  after  stating  that  the  matter  was  formerly 
doubted,  it  is  said :  '*  But  it  is  now  settled  that,  after  a  re- 
covery in  ejectment,  the  tenant  is  estopped  from  contro- 
verting the  title  in  a  subsequent  action  for  mesne  profits." 
So,  in  Bac.  Abr.  Eject.  (A.),  the  nature  of  this  action  is 
described,  and  certain  rules  are  given  for  the  prevention  of 
any  injury  accruing  to  the  parties  really  interested.  It  is 
there  said :  ''  The  Courts  declared  that  they  would  not  give 
judgment  unless  the  tenant  in  possession  had  notice  of  it, 
and  an  affidavit  was  made  that  he  was  served  with  a  copy 
of  the  declaration."  The  legislature,  therefore,  has  placed 
guards  against  the  allowance  of  improper  ejectments.  It  is 
smd  that  error  would  not  lie  upon  this  judgment ;  but  the 
Courts  have  power  to  mould  the  proceedings  in  such  a 
manner  as  to  allow  it.  It  cannot  be  said  that  the  defend- 
ant is  not  a  party  to  the  proceeding.  It  is  alleged  that  he 
had  notice.  In  Hunter  v.  Britts  (a),  the  defendant  had  no 
notice,  which  distinction  is  observed  by  Tindal,  C.  J.,  in 
delivering  judgment  in  Dae  v.  Harvey  (b).  In  Rarnsbottam 
V.  Buckhurst {c)y  Lord  Ellenborough  said:  "The  judgment- 
roll  imports  incontrovertible  verity  as  to  all  the  proceedings 
which  it  sets  forth ;  and  so  much  so,  that  a  party  cannot  be 
admitted  to  plead  that  the  things  which  it  professes  to  state 
are  not  true."  This  judgment  at  all  events  is  good  as  long 
as  it  continues  to  exist.  There  is,  therefore,  no  good  rea- 
son why  this  judgment  by  default  should  not  be  pleaded  as 
an  estoppel,  as  other  judgments  may  be. 

Crompton  in  reply. — In  the  case  of  Armstrong  v.  Norton^ 
(a)  3  Camp.  456.        (Jb)  8  Bing.  241.        (e)  2  M.  &  S.  667. 
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1848.  the  remarks  of  Permefaiher^  B.,  were  extra-judicial,  and 
the  question  was  not  necessary  to  the  decision  of  tiie  case. 
The  same  objection  exists  to  replying  an  estoppel  to  the 
plea  of  **  not  the  plaintiff's  close,"  as  existed  to  replying  it  to 
the  old  plea  of  the  general  issue.  Upon  the  old  plea  of  the 
general  issue,  the  plaintiff  had  to  prove  sometlung  in  addi- 
tion to  the  alleged  possessory  title,  and  so  has  he  upon  the 
plea  of  not  the  pliuntiff*s  close ;  and  therefore  the  same 
objection  exists  in  both  cases  to  this  matter  being  replied 
by  way  of  estoppel.  With  respect  to  Doe  v.  Wright^  there 
the  declaration  must  have  been  confined  to  the  trespasses 
subsequent  to  the  demise,  or  perhaps  the  Court  thought 
the  plea  not  divisible ;  but  it  has  since  been  settled  to  be 
divisible :  Doe  d.  Bowman  v.  Letois  (a).  [He  also  cited 
Outram  v.  Morewood(b);  Strutt  v.  Bomngdonij:).'] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  case  was  argued  before  us  a  few 
days  ago,  on  a  demurrer  to  a  replication.  The  declaration 
was  in  trespass  for  mesne  profits,  stating  the  entry  and  ex- 
pulsion to  have  been  on  the  10th  of  December^  1844,  and 
the  expulsion  and  taking  of  profits  to  have  been  continued 
until  the  10th  of  March,  1846.  To  this  there  was  a  plea, 
that  the  closes  in  which  &c,  were  not>  nor  was  any  of 
them  or  any  part  thereof,  the  plaintiff's,  modo  et  form&« 
The  plaintiff  replied  to  the  whole  of  this  plea»  by  way  of 
estoppel,  a  recovery  by  the  plaintiff  against  the  casual 
ejector,  on  a  declaration  in  ejectment,  stating  the  demise  to 
have  been  on  the  14th  of  October,  1845,  for  a  term  of 
twenty  years;  and  the  replication  concludes  with  a  prayer 
of  judgment  if  the  defendant  during  that  term  ought  to  be 

(a)  13  M.  &  W.  241.         (b)  3  East,  365.        (c)  6  Esp.  59. 
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admitted  against  the  said  recovery,  record,  and  proceeding,        1848. 

to  plead  that  plea.     To  this  replication  there  was  a  spe« 

cial  demurrer,  assigning  many  causes,  and  amongst  the 

rest,  that  the  estoppel  applied  only  to  part  of  the  time 

of  the  trespasses  complained  of,  and  therefore  should  have 

been  replied  to  part  only  of  the  plea. 

On  the  argument,  this  point  was,  amongst  others,  fully 
argued.  We  think  it  unnecessary  to  give  an  opinion  on 
any  other  of  the  objections,  being  satisfied  that  this  ought 
to  prevail. 

Assuming  that  there  was  an  estoppel,  and  that  it  could 
be  replied  to  such  a  plea  (as  to  which  we  say  nothing),  it 
was  an  estoppel  only  to  the  possessory  title  of  John  Doe, 
on  the  14th  of  October,  1845,  and  during  the  term  of 
twenty  years ;  whereas,  under  this  declaration,  the  plaintiff 
might  recover  the  mesne  profits  from  the  10th  of  Decem- 
ber, 1844.  The  plea  is  not  an  affirmative  one,  introductory 
of  new  matter,  but  a  negative  one,  denying  the  allegation 
that  the  close  in  which  &c.  was  the  plaintiff's  at  the  time 
of  the  trespasses.  It  is  not  an  entire  plea,  which,  if  untrue 
in  part,  is  untrue  altogether,  but  divisible ;  and  if,  when 
part  of  the  trespasses  were  committed,  the  close  was  the 
plaintifiTs,  and  when  the  residue  not,  the  plaintiff  would 
recover  as  to  part,  and  the  defendant  succeed  as  to  the 
residue  of  the  trespasses.  K  then  the  defendant  were 
estopped  as  to  part  from  denying  the  plaintiff's  title,  that 
was  no  reason  why  he  should  be  as  to  the  remainder.  The 
replication  is,  therefore,  though  pleaded  to  the  whole,  an 
answer  (if  it  be  an  answer  at  all)  to  part  of  the  plea  only ; 
and,  on  that  account,  is  clearly  bad.  But  it  was  argued  by 
Mr.  Booilly  that  this  point  had  been  otherwise  decided  in 
the  case  of  Doe  v.  WriglU  (a).  It  cannot  be  denied  that  it 
is  said  by  Lord  Denman^  in  the  course  of  the  judgment, 
"  that  the  plea  of  not  possessed  was  pleaded  to  the  whole, 

(a)  10  Ad.  &  E.  763 ;  2  P.  &  D.  672. 
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and  that  it  is  enough  for  the  phdntiff  to  shew  that  it  oould 
not  be  pleadable  to  that,"  to  make  the  plea  bad.  The  objec- 
tion to  the  replication  did  not  appear  so  prominently  in  that 
case  as  it  does  in  this,  for  there  the  first  day  in  the  dedarar 
lion,  and  the  day  of  the  demise  in  the  ejectment,  were  idenr 
tical :  and  the  terms  covered  the  whole  of  the  intermediate 
time  to  the  commencement  of  the  suit.  Here  a  portion 
only  of  that  time  is  covered ;  nor  do  the  Court  appear  to 
have  sufficiently  adverted  to  the  conmderation  that  a  trar 
verse  does  not  stand  on  the  same  footing  in  this  respect 
as  an  affirmative  plea  containing  new  matter  by  way  of 
confession  and  avoidance.  We  think  our  judgment  must  be 
for  the  defendant. 

Judgment  for  the  defendant. 


May  16. 

An  action  for 
work  and  la- 
bour at  a  brick- 
layer, ia  not  a 
caae  in  which  a 
aide- bar  rule 
for  a  view 
ought  to  be 
granted. 

SembU,  that 
inch  rulCi 
omitting  the 
names  of  the 
ahewerti  and 
the  time  and 
place  of  meet- 
ing, ia  irregu- 
lar. 


Stones  v.  Menhem. 

X  HIS  was  an  action  of  assumpsit  for  work  done  by  the 
plaintiff;  as  a  carpenter  and  bricklayer,  to  the  defendant's 
house,  and  for  bell-hanging,  painting,  and  papering  the 
same.  The  cause  being  at  issue,  the  defendant,  on  the  8th 
of  May,  applied  to  the  plaintiff  to  appoint  a  shewer  on  his 
part,  to  enable  the  jurors  to  have  a  view,  and,  on  the  plain- 
tiff's refusal,  served  him,  on  that  day,  with  the  following 
side-bar  rule : — 


ct 


In  the  Exchequer  of  Pleas. 

**  Easter  Term,  in  the  eleventh  year 
of  the  reign  of  Queen  Victoria. 


"Monday,  the  8th  day  of  May,  1848.— Side-bar.— It  is 
ordered,  that  a  distringas  for  impannelling  a  jury  shall  issue 
in  this  cause,  cUrected  to  the  sheriff  of  the  county  of  Mid- 
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dleflex,  oommanding  that  the  aforesaid  sheriff  have  six  or        1848. 

more  of  the  first  twelve  jurors  impannelled  to  try  the  issue       g  " 

between  the  said  parties,  according  to  the  form  of  the  sta-  <^* 

tate  in  that  case  made  and  provided,  to  view  the  place  in 

question  between  the  parties  aforesaid,  on  , 

which  said  jurors  shall  meet  at  the  house  of 

,  known  by  the  name  of  ,  at 

of  tlie  dock,  in  the  noon  of  the  same  day,  and 

there  shall  be  refreshed,  at  the  equal  charges  of  the  parties 

aforesaid ;  and  that  ,  on  behalf  of 

the  said  plaintiff,  and  George  Corderoy,  of  98,  High-street, 

Marylebone,  surveyor,  on  behalf  of  the  said  defendant, 

shall  shew  the  place  in  question  and  dispute  between  the 

said  parties  to  those  jurors ;  but  no  evidence  shall  then  and 

there  be  ^ven  them  thereon  in  any  sort,  and  that  the  same 

jurors  who  shall  view  the  place  aforesaid  and  appear,  shall, 

before  any  drawing,  be  first  sworn  upon  the  jury  for  the 

trial  of  this  cause. 

"  By  the  Court." 

On  the  9th  and  10th  of  May  respectively,  the  defendant 
served  the  plaintiff  with  two  appointments  to  name  a 
shewer,  which  the  phuntiff  declined  to  attend. 

Haruy  on  the  11th  of  May,  obtained  a  rule  calling  upon 
the  defendant  to  shew  cause  why  the  above  side-bar  rule 
ahould  not  be  set  aside,  on  the  grounds,  first,  that  the  case 
was  not  one  in  which  a  view  ought  to  be  granted ;  secondly, 
that  the  rule  itself  was  defective,  in  not  contaming  the 
names  of  both  shewers,  and  the  time  and  place  of  meeting 
of  the  jurors. 

Cause  was  now  shewn  agunst  this  rule  before  Parke^  B., 
at  Chambers. 

Argument  for  the  defendant — First,  the  work  is  defec- 

VOL.  IL  CO  EXCH. 
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1848.  tive  in  many  respects,  and  the  nature  of  it  cannot  be  pio- 
perly  appreciated  unless  the  jury  are  permitted  to  hare  a 
view  of  the  premises ;  and  there  is  no  reason  why  a  rule  for 
a  yiew  should  not  be  granted  in  a  case  like  the  present^  or 
even  to  inspect  a  house  or  any  goods  which  have  been  acdd. 
[Parkey  B. — I  doubt  whether  this  is  a  proper  case  for  a  yiew. 
The  4  Anne,  c  16,  s.  8,  enacts,  that  where  it  shall  appear 
to  the  Court  that  it  will  be  proper  and  necessary  that  the 
jurors  "  should  haTC  the  view  of  the  messuages,  lands,  or 
place  in  question,  in  order  to  the  better  understanding  of  the 
evidence,"  the  Court  may  order  writs  of  distringas  to  issue. 
It  does  not  appear  to  me  that  a  view  of  work  done  to  a 
house  can  be  considered  a  view  of  the  "  place  in  question.'^ 
The  rule  for  a  view  is  not  confined  to  cases  where  messu- 
ages or  lands  only  are  concerned;  for,  by  the  general  rule 
of  Hilary  Term,  2  Will.  4,  s.  63,  it  is  ordered,  that  "the 
rule  for  a  view  may  in  edl  cases  be  dravm  up  by  the  officer 
of  the  court)  on  application  of  the  party,  without  affidavit 
or  motion  for  that  purpose."  \_Parke,  B. — The  effect  of  that 
rule  is  not  to  extend  the  law,  and  to  allow  a  view  to  be 
granted  in  cases  where  it  would  not  have  been  granted  pre- 
viously to  the  rule.]  Secondly,  the  rule  is  correct  in  point 
of  form.  It  is  necessary  to  obtain  a  side-bar  rule  before 
the  Master  will  make  an  appointment  for  the  purpose  of 
naming  a  shewer. 

HarTiy  in  support  of  the  rule. — The  question  is,  whether, 
prior  to  the  rule  of  Hilary  Term,  2  Will.  4,  s.  63,  the  Courts, 
upon  cause  shevm  against  a  side-bar  rule  like  the  present, 
would  have  made  it  absolute.  It  is  confidently  submitted 
that  they  would  not  The  Jury  Act,  6  Geo.  4,  c.  50,  s.  23, 
uses  the  language  of  the  4  Anne,  c.  16,  and  enacts,  that  the 
jurors  are  to  have  "  a  view  of  the  place  in  question,  in  order 
to  their  better  understanding  the  evidence ;"  which  seems  to 
imply  that  a  view  of  the  jurors  is  confined  to  the  case  where 
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Bomc  messuage  or  land  is  to  be  inspected,  and  the  case  can-        1848. 
not  be  made  intelli^ble  without  such  inspection.     But  here 
the  view  cannot  be  said  to  relate  to  any  place  in  question ; 
nor  is  it  necessary  towards  the  understanding  of  the  evi- 
dence, for  the  state  of  the  work  can  be  made  clear  to  the 
minds  of  the  jury  by  means  of  the  evidence  of  surveyors 
and  other  practical  men.      In  Bagley's  Practice  (a),  it  is 
said,  *^  that  it  sometimes  happens,  most  commonly  in  actions 
of  trespass  quare  clausum  fregit,  waste,  and  nuisance,  that  a 
view  is  denied,  and  in  practice  it  is  certainly  unusual  for  the 
Court  to  grant  a  view  in  cases  merely  of  work  done  to  pre- 
mises."   It  cannot  be  contended  that  the  Court  would  in 
all  cases  grant  a  view  of  goods,  merely  because  they  might 
be  too  bulky  to  be  brought  into  court. — Secondly,  the  side- 
bar rule  is  itself  irregular ;  it  ought  to  have  contained  the 
place  and  hour  of  the  attendance  of  the  jury,  and  especially 
the  names  of  both  shewers.     The  practical  directions  given 
in  Bagley's  Practice  are,  "  that  if  the  opposite  party  refuses 
to  name  a  shewer,  the  attorney  on  the  other  side  is  to  get 
an  appointment  from  the  Master  to  name  a  shewer ;  that  a 
memorandum  of  the  rule,  with  the  name  and  place  of  abode 
of  the  one  shewer,  and  of  the  shewer  nominated  by  the  ad- 
verse party,  or  by  the  Master,  on  his  default,  is  to  be  taken 
to  the  office,  and  the  clerk  will  draw  up  the  rule."     This 
shews  that  the  side-bar  rule  ought  to  contain  the  name  and 
abode  of  both  shewers.     [ParAe,  B. — Thepractice  is  stated 
in   similar  terms,   in   Archbold's   Practice,   p.  407  (^): — 
"  Draw  up  a  praecipe  or  memorandum  of  the  rule  you  want. 
Get  from  the  opposite  attorney  a  memorandum  of  the  name 
and  place  of  abode  of  his  shewer,  and  take  it,  together  with 
a  similar  memorandum  of  your  own  shewevy  and  also  of  the 
time  and  place  of  meeting,  &c.,  to  one  of  the  Masters,  and 
draw  up  the  rule.] 

(a)  Page  328.  (b)  Sixth  edition. 

cc  2 
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1848.  Parke,  B. — The  rale  for  setting  aside  the  side-bar  rule 

must  be  absolute.  The  language  of  the  acts  of  Parliament) 
coupled  with  the  practice,  appears  to  me  to  shew  that  this  is 
not  a  case  in  which  a  view  ought  to  be  granted.  The  ne- 
cessity of  a  view  seems  to  me  to  apply  chiefly  to  actions  of 
a  local  nature,  such  as  trespass  quare  dausum  {regit,  nui- 
sance, and  the  like.  Judges  are  often  requested  to  make 
orders  for  one  of  the  parties  to  be  at  liberty  to  inspect 
work  done  and  other  matters,  and  we  generally  refuse 
such  orders  unless  the  opposite  party  will  give  his  consent ; 
but,  according  to  the  defendant's  argument,  a  view  by  the 
jurors  might  be  obtained  in  such  cases  as  a  matter  of  course. 
The  rule  will  be  made  absolute,  the  costs  to  be  costs  in  the 
cause. 

Rule  absolute  accordingly  (a), 
(a)  Ex  relatione  Horn, 
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1848. 


IN  THE  EXCHEQUER  CHAMBER, 

{In  Error  from  the  Court  of  Exchequer.) 


Thorpe  v.  Plowden.  Ma^  15, 

X  HIS  was  a  feigned  issue,  brought  in  the  Court  of  Ex-  Error  does  not 
chequer,  under  the  46th  section  of  the  6  &  7  WiU.  4,  c  71,  ment'cJi'^^. 
to  try  the  pldntiflTs  right  to  the  tithes  of  Aston-le- Walls,  "°'  ~'*!*'     , 

•^  ^  °  '   upon  a  feigned 

in  the  county  of  Northampton.     The  cause  came  on  for  inae  brought 

trial  at  the  Midsummer  Assizes  for  Northamptonshire  in  section  of  the 

1844,  when  a  verdict  was  taken  for  the  plaintiff  by  consent,  Stion  A<S™i 

subject  to  a  special  case,  with  liberty  to  turn  it  into  a  special  ^  YHf*  */.**  ^^» 

snd  the  Court 

verdict,  if  allowed  by  law.     The  special  case  was  argued  of  Exchequer 
before  the  Barons  of  the  Court  of  Exchequer  in  the  sittings  qushed  s  writ 
after  Trinity  Term,  1845(a),  when  judgment  was  given  for  j'^I*® 
the  defendant.    In  Michaelmas  Term,  1845,  the  plaintiff 
obtained  a  rule  absolute  in  the  first  instance,  whereby  **\t 
was  ordered  that  the  said  special  case  be  turned  into  a 
special  verdict."     Subsequently,  by  a  judge's  order,  the 
Nisi  Prius  record  was  altered,  by  inserting  thereon  the 
special  case  as  a  special  verdict  of  the  jury,  in  pursuance  of 
the  last-mentioned  rule.      A  writ  of  error  having  been 
brought  upon  this  judgment  by  the  plaintiff,  a  rule  was  ob- 
tained on  behalf  of  the  defendant  in  December  last,  calling 
upon  the  plaintiff  to  shew  cause  why  the  writ  of  error  so 
brought  should  not  be  quashed.     Against  this  rule 

WiUes  shewed  cause  (i)  (February  6). — It  will  be  con- 
tended by  the  other  side,  that  under  the  46th  section  of  the 


(a)  14  M.  &  W.  520.  manyJ,yAfauleyJ,y  Wightmany^,^ 

{b)  Cor.  Pattesoriy  J.,    Colt-      Cresswelly  J.,  and  Erie,  J. 
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1848.  Tithe  Commutation  Act,  6  &  7  Will.  4,  c  71,  no  writ  of 
error  lies  upon  the  judgment  of  the  Court  below.  Although 
this  is  in  point  oi  fact  a  proceeding  under  that  act,  it  does 
not  of  necessity  appear  upon  the  face  of  the  record  that  it  is 
not  a  proceeding  in  an  ordinary  action;  upon  which  supposi- 
tion a  writ  of  error  would  lie.  The  present  question,  how- 
ever, mainly  turns  upon  the  section  to  which  reference  has 
already  been  made,  and  which  provides  that  persons  dis- 
satisfied with  the  commissioners'  decision  may  cause  an 
action  to  be  brought  in  any  of  the  superior  courts.  This 
action  is  commenced  by  writ  of  summons,  and  is  prim&  facie 
subject  to  all  the  proceedings  of  an  ordinary  action.  The 
act  does  not  leave  the  parties  to  adopt  an  interpleader 
issue,  which  is  proceeded  with  without  a  writ  of  sum* 
mons.  \Patte8ony  J. — In  the  case  of  Fellowes  v.  Clay^a)^  my 
Brother  Coleridge  withdrew  his  judgment,  in  order  that  the 
cause  might  go  down  again  for  trial,  and  that  a  bill  of  ex- 
ceptions might  be  tendered.]  That  case,  with  many  others, 
awaits  the  decision  of  Salkeld  v.  Johnson,  which  is  now 
pending  in  the  Court  of  Exchequer  (b).  It  has  never 
found  its  way  into  a  court  of  error.  In  the  case  of  King 
V.  Simmonds  (c),  a  writ  of  error  was  quashed  by  the  Court 
of  Exchequer  Chamber,  but  that  was  an  interpleader  issue. 
In  the  present  case  the  Court  cannot  be  ousted  of  its  juris- 
diction, unless  its  power  is  expressly  taken  away  by  the  act 
of  Parliament.  In  King  v.  Simmonds,  in  the  judgment  of 
the  Court  of  Exchequer  Chamber,  great  stress  was  laid 
upon  two  points  which  do  not  apply  to  the  present  case. 
First,  that  it  was  not  the  intention  of  the  legislature,  in 
requiring  a  judgment  to  be  entered  on  the  feigned  issue,  to 
give  to  the  litigant  parties  the  power  of  bringing  a  writ 
of  error  thereon,  more  especially  as  it  is  not  required 
that  a  writ  of  summons  should  be  sued  out  in  the  feigned 
issue,  to  warrant  that  judgment;  and  that,  if  it  had  been 

(a)  4  Q,.  B.  313.  {b)  Ante,  p.  256.  (c)  7  Q.  B.  289. 
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meant  that  the  judgment  should  be  capable  of  being  re*  1848. 
viewed  by  writ  of  error,  it  would  have  been  provided  that 
it  should  resemble  an  ordinary  judgment  in  an  action,  and 
that  the  judgment  without  a  writ  would  be  an  anomaly : 
and  secondly,  that  the  judgment,  so  called,  in  the  2nd  seo- 
tion  of  that  act,  is  not  a  judgment  to  be  entered  in  the  or* 
dinary  way,  but  in  a  special  manner  pointed  out  in  the  7th 
section.  But,  in  the  present  case,  there  is  a  writ  of  sum- 
mons, by  which  the  proceedings  are  commenced,  and  also 
the  judgment  is  in  the  ordinary  form.  The  defendant,  hav- 
ing obtained  the  judgment  of  the  Court  below,  ought  to  be 
estopped  from  saying  that  a  writ  of  error  will  not  lie  upon 
that  judgment;  although  the  language  of  the  46th  section 
is,  that  the  verdict  or  judgment  of  the  Court  shall  be  final, 
and  binding  upon  all  parties  thereto;  and  this  has  the 
quality  of  an  ordmary  judgment,  which  is  its  finality  and 
conclusiveness.  It  was,  therefore,  the  intention  of  the  legis- 
lature to  put  this  judgment  upon  the  same  footing,  and  to 
make  it  subject  to  the  same  rules  as  an  ordinary  one.  It  is 
submitted  that  this  is  the  true  construction  of  the  words  in 
the  46th  section.  The  jurisdiction  of  the  superior  courts  is 
not  to  be  taken  away  by  an  act  of  Parliament,  unless  by 
express  language. 

Watson  and  Pigotty  contrd. — A  writ  of  error  does  not  lie 
in  the  present  case.  It  is  admitted  that  this  is  a  proceed- 
ing under  the  Tithe  Commutation  Act.  The  object  of 
that  act  was  to  settle  questions  between  the  land  and  tithe- 
owners.  The  46th  section  speaks  of  these  proceedings  as 
an  action,  but  there  are  many  other  incidents  attached  to 
them  than  are  to  be  found  in  an  ordinary  action.  This 
proceeding  is  for  the  purpose  of  correcting  the  decision  of 
the  commissioners,  and  it  is  only  intended  to  accomplish 
that  object.  By  the  46th  section,  the  judge  has  the  power 
to  compel  the  parties  to  produce  all  deeds,  &c. ;  and  he 
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1848.        may  direct  the  jury  to  find  a  yerdict»  subject  to  the  opinion 
of  the  Court   upon  a  special   case:  '^and  the  verdict 
which  shall  be  given   in  such  action^  or  the  judgment 
of  the  Court  upon  the  case^  subject  to  which  the  same 
may  be  given^  shall  be  final  and  binding  upon  all  parties 
thereto^  unless  the  Court  shall  set   aside  such  verdict 
and  order  a  new  trial."    It  is  not  competent  for  this 
Court  to  deal  with  the  decision  of  the  Court  below,  as  it 
is  not  intended  that  the  judgment  should  be  entered  of 
record.     The  costs  are  in  the  discretion  of  the  Court     It 
is  laid  down,  in  Bac.  Abr.,  as  taken  from  1  Salk.  2635  that 
*^  whenever  a  new  jurisdiction  is  created  by  act  of  Parlia- 
ment»  and  the  Court  or  judge  that  exercises  that  jurisdic- 
tion acts  as  a  court  or  judge  of  record,  according  to  the 
course  of  the  common  law,  a  writ  of  error  lies  on  their 
judgment ;  but  when  they  act  in  a  summary  method,  in  a 
new  course,  different  from  the  common  law,  there  a  writ  of 
error  does  not  lie,  but  a  certiorari."     Now  the  46th  sec- 
tion says,  ^^  that  it  shall  be  lawful  for  the  judge  by  whom 
any  such  action  shall  be  tried,  if  he  shall  think  fit,  to  direct 
the  jury  to  find  a  verdict,  subject  to  the  opinion  of  the 
Court  upon  a  special  case ;  and  the  verdict  which  shall  be 
given  in  any  such  action,  or  the  judgment  of  the  Court 
upon  the  case  subject  to  which  the  same  may  be  given, 
shall  be  final  and  binding  upon  all  parties  thereto,  unless 
the  Court  wherein  such  action  should  be  brought  shall  set 
aside  such  verdict,  and  order  a  new  trial  to  be  had  therein, 
which  it  shall  be  lawful  for   the  said  Court  to  do,  if  it 
shall  think  fit."     The  meaning  of  which  is,  that  the  ver- 
dict, subject  to  the  opinion  of  the  Court  upon  a  special 
case,  shall  be  conclusive,  except  where  the  Court  shall 
think  it  proper  to  set  aside  the  verdict  and  grant  a  new 
trial.     The  proceedings,  therefore,  cannot  be  reversed  by 
writ  of  error.     The  commissioners  might  be  compelled  by 
mandamus  to  act  in  pursuance  of  the  verdict,  even  if  the 
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judgment  of  the  Court  of  Exchequer  were  set  aside  by         1848. 
writ  of  error. 


fFilles  replied. 

Cur.  adv.  vult 


The  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J. — This  was  a  motion  to  quash  a  writ  of 
error  brought  on  a  judgment  of  the  Court  of  Exchequer, 
upon  the  ground  that  under  the  circumstances  a  writ  of 
error  will  not  lie.  It  was  a  feigned  issue,  brought  under 
the  provisions  of  the  stat.  6  &  7  Will  4,  c.  71,  s.  46,  in 
which  a  verdict  was  found  for  the  plaintiff,  subject  to  a 
special  case,  which  was  afterwards  turned  into  a  special 
verdict,  and  judgment  ^ven  for  the  defendant. 

The  statute  in  question  provides  that  a  party,  dissa- 
tisfied with  the  decision  of  a  tithe  commissioner,  may 
cause  an  action  to  be  brought,  and  deliver  a  feigned  issue ; 
that  the  parties  shall  produce  all  deeds,  &c ;  that  the  judge 
may  direct  the  jury  to  find  a  verdict,  subject  to  the  opinion 
of  the  Court  on  a  special  case :  "  and  the  verdict  which 
shall  be  given  in  such  action,  or  the  judgment  of  the  Court 
upon  the  case,  subject  to  which  the  same  may  be  given, 
shall  be  final  and  binding  upon  all  parties  thereto,  unless 
the  Court  shall  set  aside  such  verdict  and  order  a  new 
trial."  It  then  directs,  that  if  the  facts  be  not  disputed,  a 
case  may  be  stated  at  once  for  the  opinion  of  the  Court, 
and  the  decision  of  such  Court  shall  be  binding  upon  all 
parties  concerned  therein.  "Provided  always,  that  after 
such  verdict  given,  and  not  set  aside  by  the  Court,  or  after 
such  decision  of  the  Court,  the  said  commissioners  shall  be 
bound  by  such  verdict  or  decision,  and  the  costs  of  every 
such  action,  or  of  stating  such  case  and  obtaining  a  decision 
thereon,  shall  be  in  the  discretion  of  the  Court  in  or  by 
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1848.  which  the  same  shall  be  decided,  which  may  order  the  same 
to  be  taxed  by  the  proper  oflSoer  of  the  court,  and  the  like 
execution  may  be  had  for  the  same  as  if  such  costs  had 
been  recovered  upon  a  judgment  of  record  of  the  same 
Court."  Nothing  is  said  in  express  terms  as  to  a  special 
verdict ;  nor  could  it  be  necessary,  if  the  opinion  of  one 
Court  was  intended  to  be  conclusive,  because  that  opinion 
could  be  obtained  as  well  on  a  special  case  as  a  special 
verdict. 

If  the  facts  be  undisputed,  it  is  plain  that  no  opportunity 
of  reviewing  the  decision  of  the  Court  upon  questions  of 
law  was  meant  to  be  afforded ;  nor  can  any  reason  be  as- 
signed why  any  distinction  should  be  made,  and  that  deci- 
sion should  be  reviewed  afler  the  facts  are  ascertained  by 
a  jury,  since  the  law  only,  and  not  the  facts,  would  be  sub* 
mitted  to  a  court  of  error  upon  a  special  verdict.  Agun, 
power  is  given  to  the  judge  at  the  trial  to  direct  a  special 
case,  which  he  cannot  do  at  common  law ;  and  such  power 
would  seem  to  have  no  object  but  that  of  confining  the  de- 
cision on  the  law  to  one  Court,  whose  decision  should  be 
final  and  conclusive,  by  enabling  the  judge,  without  the 
consent  of  the  parties,  so  to  shape  it. 

Further,  it  should  seem  that  the  proviso  as  to  costs 
shews  that  no  judgment  of  record  was  intended  to  be  pro- 
nounced, because  it  directs  the  costs  to  be  in  the  discretion 
of  the  Court,  and  that  they  may  be  obtained  by  execution, 
in  like  manner  as  if  they  had  been  recovered  upon  a  judgment 
of  record,  which  excludes  the  supposition  that  a  judgment 
of  record  was  intended  to  be  entered  up. 

But  it  is  argued,  that,  as  an  action  is  to  be  brought,  all 
the  incidents  of  an  action  will  attach,  and  amongst  them 
the  finding  of  a  special  verdict  (which  is  not  in  terms  pro- 
hibited), and  a  judgment  thereon ;  and  therefore  that  this 
case  is  distinguishable  from  that  of  a  feigned  issue  under 
the  Interpleader  Act,  in  which  there  is  no  action ;  and 
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therefore  the  case  of  King  v.  Simmonds  (a)  is  no  authority  1848. 
upon  the  present  occasion,  nor  the  case  of  Snook  v.  Mat- 
tock (by  Those  cases,  however,  proceeded,  not  so  much  on 
the  ground  that  no  writ  was  to  be  issued,  or  action  brought, 
as  upon  the  plain  intention  of  the  legislature,  that  no  or- 
dinary judgment  of  record  should  be  entered  up.  We  are 
of  opinion,  looking  at  all  the  provisions  of  the  act  in  ques- 
tion, that  the  same  plain  intention  of  the  legislature  ap- 
pears in  the  46th  section,  on  which  this  question  arises, 
and  that  the  same  consequence  follows — namely,  that  the 
legislature,  intending  to  exclude  a  judgment  of  record  in 
feigned  issues  imder  this  act,  has  in  effect  excluded  any 
writ  of  error. 

We  are  of  opinion,  that,  whether  the  facts  be  put  in  the 
shape  of  a  special  case  or  a  special  verdict,  the  Court  has 
power  only  to  direct  how  that  verdict  shall  be  entered, 
which  is  made  binding  on  the  commissioner,  but  that  no 
judgment  of  record  can  be  entered,  on  which  to  ground  a 
writ  of  error.  This  being  so,  the  case  of  King  v.  Sim- 
monds is  a  direct  authority  to  shew  that  the  proper  course 
is  for  this  Court  to  quash  the  writ  of  error;  and  the  present 
rule  must  be  made  absolute. 

Rule  absolute. 

(a)  7  Q.  B.  298.  (b)  6  Ad.  &  E.  239. 
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KEGULA  GENERALIS. 


The  following  rule  was  read  in  Court  in  Easter 
term: — 

**  It  is  ordered,  that  no  subp(»n&  duces  tecum  be  issued 
for  enforcing  the  production  of  any  record  of  the  acts  of  any 
court,  deposited  in  the  Public  Record  Office  pursuant  to 
the  statute  1  &  2  Vict.  c.  94,  or  any  other  document  or 
minute  of  proceedings,  officially  filed  of  record  in  any  court, 
and  deposited  in  the  Public  Record  Office,  pursuant  to  the 
said  statute,  without  an  order  of  the  Court  out  of  which  the 
said  subpoenfi  shall  issue,  or  of  some  judge  thereof. 

(Signed  by) 

"Denman.  "T.  Coltman. 

**Tho8.  Wilde.  **R.  M.  Rolfe. 

"Fred.  Pollock.  "Wm.  Wightbian. 

"J.  Parke.  «T.  J.  Platt." 
"J.  Patteson. 


^xtffttintt  KeputJte^ 
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Clark  v.  Woods,  Smith,  and  Cooper.  j     „ 

J.  BESPASS  for  assault  and  false  imprisonment — Plea,  The  ttat.  43 
not  guilty  «  by  statute."  S^Jh'iiLV' 

It  appeared  at  the  trial,  before  Pollocky  C.  B.,  at  the  ^^J  ^^J  ^ 

,    ,  ,  levying  of  mo- 

London  Sittings  after  Michaelmas  Term,  1847,  that,  in  con-  ney  auessed 
sequence  of  the  plaintiff,  who  resided  at  South  Bersted,  in  doesnoteztend 
the  county  of  Sussex,  refusing  to  pay  his  poor-rates  and  ^e^^iSGeo's 
certain  costs  incurred  for  the  same,  the  foUowins^  warrant  c.  19,  •.  l,  im. 

-'  der  which  jni- 

for  his  apprehension  had  been  issued  by  Mr.  Woods  and  tioes  have  power 
Mr.  Smith,  two  of  the  defendants,  who  were  ma^trates  for  in  JjJdi  a  caie, 

limits  the  pe- 
riod for  which 
the  defaulter  can  be  imprisoned  to  the  term  of  one  month. 

A  warrant  issued  by  two  justices  of  the  county  of  S.,  after  reciting  the  making  of  a  rate,  the 
assessment  of  the  plaintiff  in  the  sum  of  17/.  thereto,  and  his  refusal  to  pay  the  same,  and  that 
R.  H.  and  L.  W.,  two  justices  &c.,  had  issued  their  warrant  to  levy  the  saidsum  of  17/.  19«.  6d,, 
and  the  further  sum  of  6«.  for  costs  incurred  in  the  premises,  making  in  the  whole  the  sum 
of  18/.  5«.  6d,,  by  distress  &c.,  commanded  the  constable  to  apprehend  and  take  the  plaintiff 
to  the  House  of  Correction,  there  to  remain  "until  payment  of  the  said  sum :" — Held,  that  the 
warrant  was  bad  in  toto ;  and  that  an  action  of  trespass  lay  against  the  justices  and  the  con- 
stable for  the  arrest  and  imprisonment  under  it. 

The  backing  of  the  warrant  under  24  Geo.  2,  c.  55,  s.  1,  by  a  justice  is  purely  ministerial, 
and  the  justice  who  issues  the  warrant  is  responsible  for  an  arrest  under  it,  although  it  be  backed 
and  executed  in  a  county  other  than  that  in  which  it  was  issued. 

A  demand  of  the  copy  and  perusal  of  the  warrant,  signed  by  the  plaintiff's  attorney,  was  left 
by  his  clerk : — Held^  a  suflScient  demand  under  24  Geo.  2,  c.  44,  s.  6. 

Where  the  plaintiff  had  obtained  a  copy  of  the  warrant  previously  to  a  demand  thereof — Heidf 
that  the  constable  was  not  thereby  excused  from  complying  with  the  demand. 

The  mere  fact  of  the  justices  being  joined  in  the  action  against  the  constable  does  not  entitle 
the  constable  to  a  verdict  under  the  24  Geo.  2,  c.  44,  s.  6,  which  section  only  protects  him  in 
case  he  has  complied  with  the  demand  of  a  copy  and  perusal  of  the  warrant. 

A  party  having  been  arrested  under  the  foregoing  warrant,  and  having  paid  under  protest  the 
money  specified  in  it — Held,  that  he  was  entitled  to  recover  back  the  whole  of  the  money  so  paid, 
although  the  17/.  19«.  6</.  was  really  due  from  him  in  respect  of  the  rate. 

VOL.  II.  D  D  EXCH. 
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jB48.  ^      that  county,  and  was  delivered  to  Cooper,  the  other  defend- 
ant, to  be  executed  by  him : — 

'^  Sussex,  to  wit. — To  the  constables  of  the  parish  of  South 
Bersted,  in  the  county  of  Sussex,  and  to  the  keeper  of  the 
House  of  Correction. — Whereas,  in  and  by  a  rate  and  assess- 
ment made,  assessed,  allowed,  and  published  according  to  the 
statute  in  that  case  made  and  provided,  bearing  date  the  5th 
of  July  and  13th  of  December,  1845,  and  the  20th  day  of 
March,  in  the  year  1846,  Richard  Clark,  an  inhabitant  and 
occupier  of  lands  and  hereditaments  in  the  said  parish  of 
South  Bersted,  was  duly  rated  and  assessed  for  and  towards 
the  necessary  relief  of  the  poor  of  the  said  parish,  in  the  sum 
of  17/.  19^.  6d,  in  the  whole;  and  whereas  it  duly  appeared 
unto  Richard  Hosier  and  William  Leyland  Woods,  Esqra.^ 
two  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  as  well  upon  the  oath  of  Cornelius  Legg  Sparks,  as- 
sistant-overseer of  the  poor  of  the  said  parish,  as  otherwisei 
that  the  sfdd  sum  hath  been  lawfully  demanded  by  him,  but 
the  said  Richard  Clark  hath  refused  and  doth  refuse  to  pay 
the  same;  and  whereas  the  said  Richard  Clark,  having  been 
summoned  duly  to  appear  before  two  of  her  Majesty's  ju^ 
tices  of  the  peace  of  the  said  county,  to  shew  cause  why  the 
same  should  not  be  paid,  did  not  appear  according  to  such 
smnmons,  and  hath  not  shewn  any  sufficient  cause  why  the 
same  should  not  be  paid;  and  whereas,  on  the  25th  day  of 
April  last,  Richard  Hosier  and  William  Leyland  Wood% 
two  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
said  county,  did  issue  their  warrant  to  the  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  of  South  Ber- 
sted, to  levy  the  said  sum  of  17/.  19^.  6d.y  and  also  the  fur- 
ther sum  of  68.  for  costs  incurred  in  the  premises,  making 
in  the  whole  the  sum  of  18/.  5^.  6c/.,  by  distress  and  sale  of 
the  goods  and  chattels  of  the  said  Richard  Clark,  and  to 
apply  the  same  according  to  law ;  and  whereas  it  duly  ap- 
pears unto  us,  two  of  her  Majesty's  justices  of  the  peace  for 
the  said  county,  as  well  upon  oath  of  the  said  Cornelius 


The  plaintiff  was  followed  by  the  defendant  Cooper  to 
London,  where  he  presented  tihe  warrant  to  the  Lord 
Mayor  and  got  it  backed ;  he  then  arrested  the  plaintiff 
and  took  him  to  a  station-house.  The  plaintiff  paid  the 
sum  of  18/.  58.  6d.  under  protest.  It  appeared  that  a  de- 
mand of  the  copy  and  perusal  of  the  warrant,  signed  by  the 
plaintiff's  attorney,  had  been  served  by  one  of  his  clerks  at 
Cooper^s  residence.  No  copy  or  perusal  of  the  warrant  had 
ever  been  granted  by  Cooper;  but  whilst  the  plaintiff  was 
in  custody  at  the  station-house,  a  copy  of  the  original  war- 
rant was  made  by  the  clerk  of  the  plaintiff's  attorney,  by 
the  permission  of  the  police,  in  whose  hands  the  warrant 
then  happened  to  be. 

It  was  thereupon  contended,  on  the  part  of  the  plaintxfl^ 
that,  as  the  statute  43  Eliz.  c.  2,  s.  4,  gives  no  power  to 
levy  or  imprison  for  non-payment  of  costs,  the  warrant 
was  bad,  and  offered  no  defence  to  the  action;  and  that  tib6 
plaintiff  was  entitled  to  recover  back  the  sum  of  18iL  5s »  6d., 

DD  2 
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Legg  Sparks  as  otherwise,  that  he  has  used  his  best  endear  ^  IMS, 
vours  to  levy  the  said  sum  on  the  goods  and  chattels  of  the 
said  Richard  Clark  as  aforesaid,  but  that  no  sufficient  dis- 
tress can  be  had  whereon  to  levy  the  same:  these  are  there- 
fore to  command  you,  the  said  constables  of  the  said  parish 
of  South  Bersted  aforesaid,  to  apprehend  the  body  of  the 
said  Richard  Clark,  and  him  safely  to  convey  to  the  House 
of  Correction  at  Petworth,  in  the  same  county,  and  there 
to  deliver  him  to  the  said  keeper  thereof,  together  with  this 
precept ;  and  we  hereby  command  you,  the  said  keeper  of 
the  said  House  of  Correction,  to  receive  into  your  custody, 
in  the  said  House  of  Correction,  the  said  Richard  Clark, 
there  to  remain,  without  bail  or  mainprise,  until  payment 
of  the  said  sum. — Given  under  our  hands  and  seals,  the  31st 
day  of  October,  a.  d.  1846. 

W.  LeyiiAnd  Woods  (la) 

Francis  SMrrH(L.8.)" 


898  SXCHEQUER  BEFORT0. 

1848.  which  had  been  paid  by  him  under  protest.  On  the  part  of 
the  defendants,  the  following  objections  were  raised  to  the 
maintenance  of  the  action: — ^First,  that  the  warrant  was 
good ;  that,  by  the  stat.  18  Gea  3,  c  19,  power  is  given  to 
the  justices  to  award  costs  in  cases  of  non-paym^it  of  poor- 
rates  ;  secondly,  that,  if  the  warrant  was  bad  on  tibe  fieuse  of 
it»  the  justices  were  not  liable  for  the  execution  of  it 
out  of  their  jurisdiction;  and,  thirdly,  that  the  warrant 
was  only  bad  so  far  as  it  related  to  costs,  and  that  the 
amount  of  damages  ought  to  be  confined  to  that  sum.  On 
the  part  of  the  constable.  Cooper,  the  following  objections 
were  also  made : — First,  that  he  was  justified  under  the 
stat.  24  Geo.  2,c.  44,  s.  6,  as  the  magbtrates  had  been  sued 
jointly  with  him ;  secondly,  that  the  service  of  the  demand 
of  a  copy  of  the  warrant,  by  the  clerk  of  the  plaintiff's 
attorney,  by  whom  the  demand  was  signed,  was  insufficient^ 
as  it  ought  to  have  been  made  by  the  person  making  the 
demand ;  and,  lastly,  that  the  copy  of  a  warrant  having  been 
furnished  by  the  police,  this  was  a  sufficient  compliance  with 
the  statute,  and  dispensed  with  the  necessity  of  a  delivery 
of  one  by  the  constable.  The  Lord  Chief  Baron,  however, 
overruled  the  several  objections  which  had  been  relied  upon 
by  the  defendants;  and,  under  his  direction,  a  verdict  was 
entered  for  the  sum  of  18/.  58.  6d.,  reserving  leave  to  the 
defendants  to  move  to  enter  a  verdict,  or  to  reduce  that  sum 

to  68. 

Rules  nisi  having  been  accordingly  obtained  on  the  part 
of  the  justices  and  of  the  constable, 

Martin,  WiUe8f  and  C.  E.  Pollock  shewed  cause. — The  ques- 
tions in  the  present  case  depend  mainly  upon  the  following 
statutes,  viz.  43  Eliz.  c  2,  s.  4;  18  Geo.  3,  c.  19,  s.  1 ;  24  Gea 
2,  c  55,  s.  I ;  24  Geo.  2,  c.  44,  s.  6.  The  warrant  under  which 
the  plaintiff  was  arrested  is  clearly  illegal ;  for  the  statute  of 
43  Eliz.  c.  2,  s.  4,  does  not  empower  the  justices  to  award 
costs ;  and  the  statute  18  Geo.  3,  c  19,  s.  1,  by  which  costs 
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may  be  awarded,  directs  the  imprisonment  to  be  ^^for  any  1848. 
time  710^  exceeding  one  months  nor  less  than  ten  days,  or  until 
such  sum,  &c.  be  first  paid."  This  section,  as  it  may  be 
seen  by  the  3rd  section  and  the  forms  annexed  to  the  act» 
limits  the  period  of  imprisonment  to  one  month.  In  the 
present  case  the  plaintiff  would  be  liable  to  be  imprisoned 
for  life,  if  one  item  of  the  whole  amount  remained  un- 
paid; for  the  warrant  directs  that  he  is  to  remain  in 
custody,  **  without  bail  or  mainprise,  until  pajrment  of  the 
said  sum."  The  plaintiff  was  not  to  be  released  until  the 
whole  sum — namely,  for  rates  and  costs — should  be  paid. 
In  Skingley  v.  Surridge  (a),  which  may  be  relied  upon  by 
the  defendants,  the  warrant  of  distress  directed  the  officer 
to  levy  the  sum  of  28^  6s.  5^.,  (the  amount  of  a  poor-rate), 
and  also  the  further  sum  of  Ws.  6d.  for  costs  incurred, 
making  in  the  whole  the  sum  of  2SL  I6s.  11^.,  together 
with  the  reasonable  charges  of  taking  and  recoyering  the 
said  distress.  The  goods  seized  under  the  warrant  were 
replevied,  and  the  defendants  made  cognizance,  justifying 
the  seizure  of  the  goods  only,  under  the  43  EUz.  c  2,  s.l9. 
Parke^  B.,  in  delivering  the  judgment  of  the  Court,  says, 
^^  On  the  face  of  the  warrant,  the  sum  demanded  for  the  rate 
(which  on  this  branch  of  the  argument  is  assumed  to  be 
legally  demanded)  is  distinguishable  from  the  sum  which 
is  assumed  to  be  illegally  demanded ;  the  rate  legally  due 
was  duly  claimed  and  refused ;  and  the  plaintiff  had  the 
means  of  tendering  the  precise  sum,  to  save  the  necessity 
of  seizing  or  selling ;  and  nothing  was  done  under  that  dis- 
tress which  the  warrant  to  distrain  for  the  poor-rate  did  not 
justify."  Now,  here,  the  words  "  said  sum"  refer  to  the 
last-mentioned  sum  of  18/.  5«.  6c?.,  which  includes  costs  and 
rates :  Esdaile  v.  Maclean  (i).  The  warrant  is  not  divi- 
sible. The  warrant  is  therefore  clearly  illegal  and  bad; 
but  it  is  contended,  that,  even  admitting  it  to  be  so,  the 
justices  are  not  liable  for  the  arrest  of  the  plaintiff,  which, 

(a)  11  M.  &  W.  503.  {h)  15  M.  &  W.  277. 
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184a  although  it  was  effected  under  a  warrant  issued  by  them, 
was  executed  out  of  their  jurisdiction.  By  the  24  Geo.  2, 
c.  55^  8.  1>  in  case  any  person,  against  whom  a  warrant 
shall  be  issued  by  any  justice  of  the  peace  of  any  county, 
&C9  shall  escape,  &c,  it  shall  be  lawful  for  any  justice  of 
the  county,  &&,  to  which  such  person  shall  escape,  &c., 
upon  proof  being  made  on  oath  of  the  handwriting  of  the 
justice  or  justices  granting  such  warrant,  to  indorse  his 
name  on  such  warrant,  which  shall  be  a  sufficient  autibority 
to  the  person  or  persons  bringing  such  warrant,  &a,  to 
execute  such  warrant  in  such  other  county.  The  justice, 
therefore,  who  indorses  or  backs  the  warrant,  exercises 
no  discretion  in  the  matter — ^he  performs  a  purely  minis- 
terial act.  The  words  of  Lord  Kenyon,  in  Rex  v.  Ky* 
luuion  (a),  are  very  apposite  to  this  matter.  After  look- 
ing into  the  act  of  the  35  Geo.  3,  c.lOl,  his  Lordship  said, 
*^  It  is  peremptory  upon  the  magbtrate,  under  these  cir- 
cumstances, to  indorse  the  warrant ;  he  has  nothing  to  do 
witii  the  propriety  of  making  the  original  order  or  granting 
the  original  warrant.  He  acts  ministerially ;  in  like  man- 
ner as  justices  do  in  allowing  a  poor-rate,  whose  signatures 
are  mere  matter  of  form."  The  justices,  therefore,  who  issued 
this  warrant  are  liable  for  the  arrest.  The  warrant  is  void  in 
toto,  and  there  is  no  reason  why  the  verdict  should  be  re- 
duced to  the  sum  of  65.  Lord  DenmaUy  C.  J.,  in  SoweU  y. 
Champion  {b)y  said,  '^  Parties  are  not  to  extort  even  what 
is  justiy  due,  by  the  improper  execution  of  a  warrant.  It 
might  lead  to  the  most  fatal  consequences  if  we  were  to  hold 
otherwise."  The  plaintiff  has  obtained  a  verdict  for  the 
sum  only  which  he  paid  tmder  protest. 

Witii  respect  to  the  objections  which  were  raised  on  be- 
half of  the  defendant  Cooper,  the  constable,  as  the  warrant 
is  illegal,  he  is  not  justified  under  it ;  for  the  6th  section 
of  the  24  Geo.  2,  c.  44,  does  not  afford  him  any  protec- 
tion.   A  proper  demand  of  the  copy  and  perusal  of  the  war- 

(a)  1  East,  117.  (b)  6  Ad.  &  E.  411. 
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rant  was  made,  and  was  not  complied  with.  The  6th  sec-  1848. 
tion  of  the  last-mentioned  act  enacts,  that  no  action  shall 
be  brought  against  any  constable  for  anything  done  iix 
obedience  to  any  warrant,  under  the  hand  &c.  of  any 
justice  of  the  peace,  until  demand  hath  been  made  or  left 
at  the  usual  place  of  his  abode  by  the  party  intending 
to  bring  such  action,  or  by  his  attorney  or  agent,  in 
writing,  signed  by  the  party  demanding  the  same,  of  the 
copy  and  perusal  of  such  warrant.  This  demand  must 
therefore  be  signed  by  the  party  intending  to  bring  the 
action,  but  it  need  not  be  by  the  person  who  personally 
makes  the  demand.  The  words  ^'made^^BJid  **leji*^  are  the 
same  in  this  section.  And  the  demand  was  not  complied  with 
by  the  defendant  Cooper.  Atkins  y.  Kilby  (a)  is  distinguish* 
able.  There,  on  demand  by  the  plaintiff's  agent  of  a  copy 
and  perusal  of  the  warrant,  the  defendants  gave  a  copy, 
and  said  that  the  original  was  in  the  hands  of  the  gaoler. 
The  agent  said  he  knew  that,  and  made  no  objection  to  the 
tender  of  a  copy.  The  gaoler,  in  fact,  always  kept  such 
warrants.  Lord  Denman  there  said,  ^^The  demand  of  a  pe- 
rusal  of  the  warrant  was  made  by  the  agent  of  the  plaintiff; 
and  his  conduct  was  such  as  to  lead  to  the  belief  that  the  deli- 
very of  a  copy,  under  the  circumstances,  was  all  that  was 
required."  It  will  also  be  contended,  that,  inasmuch  as  the 
justices  are  sued  jointly  with  the  constable,  proof  of  the 
warrant  haying  been  given,  the  defendant  is  entitled  to  a 
verdict,  under  the  6th  section  of  the  24  Geo.  2,  c.  44,  s.  6, 
the  words  of  that  section  being,  ^'And  if  such  action  be 
brought  jointly  against  such  justice,  and  also  against  such 
constable,  &c,  then,  on  proof  of  such  warrant,  the  jury  shall 
find  for  the  constable,  &c,  notwithstanding  such  defect  of 
jurisdiction."  The  meaning  of  this  section  is,  that  the  con- 
stable shall  be  entitled  to  a  verdict,  after  such  a  demand  and 
compliance  as  is  required  by  the  preceding  part  of  the  clause* 

(a)  11  Ad.  &  E.  777. 
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1848.  ^  Crmoder  and  J.  J.  Johnsoriy  in  support  of  the  rule,  on 

behalf  of  the  justices. — The  warrant  is  good.  It  has  been 
assumed  that  the  words  **  the  said  sum"  refer  to  the  last- 
mentioned  sum ;  but  these  words  do  not  necessarily  re- 
quire such  a  construction.  [PoUocky  C.  B.,  referred  to 
Esdaile  v.  Maclean  (a).]  The  justices  would  have  a  diffi- 
culty to  oyercome  in  framing  such  a  warrant  as  would  meet 
the  case  in  the  manner  which  has  been  insisted  upon  by 
the  plaintiff.  Under  the  statute  of  Elizabeth,  the  party 
may  be  committed  generally  for  non-pajrment  of  rates,  and 
under  the  statute  which  gives  costs,  for  a  month  only. 
How  could  such  a  warrant  be  framed  ?  [AUerson,  B. — 
There  might  possibly  be  two  warrants — one  to  detain  the 
party  for  a  month,  or  until  he  paid  the  costs,  and  the  other 
to  detain  him  until  he  paid  the  rates ;  or  perhaps  one  war- 
rant would  be  sufficient,  provided  it  observed  the  proper 
distinction  with  respect  to  each  sum.]  The  recitals  in  the 
warrant,  which  refer  to  ^Hhe  said  sum,"  mean  the  sum 
due  for  rates:  Tarry  r.  Newman {b).  In  the  second  place, 
assuming  the  warrant  to  be  void,  the  justices  are  not  liable. 
The  arrest  was  out  of  their  jurisdiction.  The  ma^trate 
who  backs  the  warrant  has  a  discretion  in  the  matter,  and 
his  act  is  ministerial  only  in  case  the  warrant  is  good. 
Here  it  has  been  argued  that  the  warrant  is  void  upon  the 
fisu^e  of  it ;  and  the  backing  of  such  a  warrant  cannot  make 
the  justice  who  issued  it  responsible  out  of  his  jurisdiction. 
The  statute  which  empowers  the  justice  to  back  the  war- 
rant only  entitles  him  to  back  a  valid  warrant.  If  this 
warrant  is  bad,  it  is  merely  an  illegal  order  to  arrest  the 
plaintiff.  The  Lord  Mayor  could  not  have  been  compelled 
to  back  it  by  mandamus.  [They  cited  Basten  v.  Careto  (c), 
CarraU  v.  Morley  (d),  and  Mould  v.  Waiiams  (e).]  [Pollock, 

(a)  16  M.  &  W.  277.  {d)  1  Q,  B.  18. 

(h)  Ibid.  646.  («)  6  Q.  B.  469. 

{e)  3  B.  &  C.  649. 
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C.  B. — The  statute  does  not  make  any  reference  to  the      ^848. 
validity  or  invalidity  of  the  warrant     Proof  of  the  hand- 
writing of  the  justice  by  whom  the  warrant  was  issued  is 
all  that  the  statute  requires.] 

In  the  last  place,  the  plaintiff  is  entitled  only  to  the  sum 
of  6s.  by  way  of  damages,  as  the  warrant  is  good  for  the 
other  sum  due  for  rates,  for  which  the  plaintiff  was  liable 
to  be  arrested. 

Bramwell,  on  behalf  of  Cooper,  the  constable. — The  war- 
rant is  good,  and  the  constable  is  not  liable ;  and,  even  ad- 
mitting the  justices  to  be  liable,  the  constable  is  not.  They 
authorised  him  to  act  by  the  execution  of  the  warrant  in 
any  county ;  for  the  warrant,  by  being  backed,  extends  their 
jurisdiction.  First,  there  was  no  proper  demand  made ;  for 
the  6th  section  of  the  24  Geo.  2,  c  44,  requires  the  party 
who  makes  the  demand  to  sign  it.  In  the  present  case 
that  was  not  so ;  for  the  attorney  signed  the  demand  which 
was  made  by  his  clerk.  There  are  three  parties  who  may 
make  the  demand.  It  has  been  argued  that  the  words 
**  made^  and  **  left^  mean  the  saAie  thing,  but  that  is  not  so. 
The  party  here  who  made  the  demand  was  the  attomejr's 
clerk,  and  therefore  it  should  have  been  signed  by  him. 
Secondly,  the  demand,  if  sufficient,  was  complied  with. 
Atkins  V.  Kilhy(a)  is  in  the  constable's  favour.  What 
need  had  the  plaintiff  of  a  further  copy  of  the  warrant  than 
the  one  which  the  attorney's  clerk  had  obtained  from  the 
police?  Thirdly,  under  the  concluding  clause  of  the  6th 
section  of  the  last-mentioned  act,  the  constable  is  protected, 
although  he  may  not  have  complied  with  the  demand.  The 
words  of  the  act  are,  *^  And  if  such  action ;"  in  order  to 
support  the  construction  for  which  the  plaintiff  contends, 
the  word  "amf "  ought  to  be  ***«/."  In  the  last  place, 
with  respect  to  the  amount  of  damages.      The  original 

(a)  11  Ad.  &  E.  777. 
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1848.  arrest  is  the  act  complained  of,  and  the  plaintiff  was  released, 
Clark  therefore,  before  the  money  was  paid ;  he  can  at  all  events 
W(K>Dfl.       TecoTCT  nominal  damages  only  in  the  present  action. 

Pollock,  C.  B. — ^I  am  of  opinion  that  these  rules  ought 
to  be  discharged.  At  the  trial  a  verdict  was  taken  by  the 
phdntiff  for  18/.  5s.  6d.y  being  merely  the  sum  which  had 
been  paid  by  him  under  protest.  The  facts  of  the  case  are 
shortly  as  follows  : — The  plaintiff  owed  certain  poor-rates 
in  the  county  of  Sussex.  An  application  was  made  to  two 
magistrates  to  compel  him  to  pay  these  rates ;  Uiey  ihere^ 
upon  granted  a  warrant  to  distrain  upon  his  goods  and 
effects  to  the  amount  of  the  rates,  and  the  additional  som 
of  6s.  for  costs  incurred  in  these  proceedings.  A  warrant 
for  his  arrest,  which  recited  this  amount,  was  subsequently 
signed  by  the  two  defendants,  and  delivered  to  the  defends 
ant  Cooper.  Armed  with  the  latter  warrant,  the  defendant 
Cooper  pursued  the  plaintiff  into  the  city  of  London,  where 
he  presented  the  warrant  to  the  Lord  Mayor,  who  backed 
it.  He  then  arrested  the  plaintiff,  who  thereupon  paid  the 
whole  sum  of  money  specified  in  the  warrant,  and  obtained 
his  liberty.  The  plaintiff  having  brought  the  present  action 
against  the  three  defendants,  the  question  is,  whether  any 
or  all  of  them  are  liable  to  the  consequence  of  that  arrest? 
That  question  depends  chiefly  upon  the  statutes  to  which 
our  attention  has  been  directed.  In  the  first  place,  it  is 
clear  that  the  warrant  was  a  bad  warrant,  and  could  have 
afforded  no  justification  for  the  arrest  of  the  party  in  the 
county  of  Sussex.  The  stat.  43  Eliz.  c  2,  s.  4,  which  gives 
the  power  to  levy  the  arrears  of  pooivrates  by  distress  and 
sale  of  the  defaulter's  goods,  and,  in  the  event  of  such  dis- 
tress being  insufficient,  to  commit  him  to  the  county  gaol, 
does  not  mention  costs ;  and  the  subsequent  statute,  the  18 
Geo.  3,  c  19,  s.  1,  which  does  give  power  to  award  costs,  does 
not  warrant  the  committal  of  the  offender  until  such  costs 
shall  be  paid,  but  only  for  a  limited  period,  which  is  not  to 
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exceed  one  month.  The  warrant  was  therefore  illegaf  1848. 
in  the  county  in  which  it  was  issued^  as  there  is  no  power 
given  by  either  of  these  statutes  to  enforce  the  pay- 
ment of  the  costs  in  the  manner  authorised  by  that  docu- 
ment It  was  then  contended^  on  the  part  of  the  ma^s- 
tratesy  that,  admitting  the  warrant  to  be  bad,  they  were 
not  responsible,  the  arrest  having  been  made  out  of  the 
county  (^  Sussex.  It  therefore  becomes  necessary  to  con- 
sider the  effect  of  "  backing*'  the  warrant  The  statute 
which  gives  that  authority  makes  it  purely  a  ministerial 
act  The  warrant,  therefore,  when  **  backed,"  was  the 
warrant  of  the  magistrates,  and  not  of  the  Lord  Mayor. 
The  act  of  ^'  backing"  has  no  reference  to  the  legality  or 
illegality  of  the  warrant,  and  the  magistrate  who  backs  it 
is  not  subject  to  any  risk  which  may  arise  from  its  execu- 
tion. I  am  therefore  of  opinion,  that  the  defendants  Woods 
and  Smith,  who  issued  this  warrant,  are  responsible  for  the 
arrest  made  under  it 

On  the  part  of  the  defendant  Cooper,  it  was  contended,  in 
the  first  place,  that  the  demand  of  the  copy  and  perusal  of 
the  warrant,  though  signed  by  Steele,  the  plaintiff's  attor* 
ney,  was  made  by  his  clerk,  and  was,  therefore,  insufficient ; 
but  I  think  that  the  fallacy  was  well  pointed  out  by  one  of 
the  learned  counsel  in  shewing  cause  against  the  rule — ^that^ 
although  the  clerk  lefl  the  paper,  yet  the  demand  was 
in  reality  made  by  Steele,  the  plaintiff's  attorney.  The  act 
of  Parliament  intends  that  party  whose  name  is  signed  to 
the  document  to  be  the  party  making  the  demand,  although 
it  be  left  by  another  person.  The  demand  and  service, 
therefore,  in  the  present  case,  were  in  accordance  with  the 
terms  of  the  statute,  and  were  perfectly  regular.  In  the 
second  place,  it  was  contended  that,  inasmuch  as  a  copy  of 
the  warrant  had  been  obtained  on  behalf  of  the  plaintiff 
prior  to  the  demand  upon  Cooper,  he  was  excused  from  giv- 
ing a  copy.  But  it  does  not  appear  that  the  permission  to 
give  a  copy  was  an  act  to  which  Cooper  was  in  any  way  a 
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1848.^  party^  or  such  an  act  as  could  in  any  manner  bind  him* 
It  appears  that,  on  a  subsequent  occasion^  a  notice  was 
served  upon  him,  making  a  demand  with  which  he  did  not 
comply ;  he  was  therefore  not  entitled  to  the  protection  of 
the  statute.  In  the  third  place,  it  was  urged,  that,  where 
the  constable  is  anedjaintli/  with  the  justices,  upon  proof  of 
his  having  acted  under  their  warrant,  he  is  entitled  to  a 
verdict;  and  that  the  word  '*  and^^  in  the  latter  part  of  the 
section  of  the  statute  ought  to  have  been  "  but/*  if  the  le- 
gislature intended  the  other  construction ;  but  it  appears  to 
me  that  that  branch  of  the  clause  clearly  means  that  such  is 
to  be  the  case  afler  a  demand  of  the  copy  and  perusal  of  the 
warrant  has  been  complied  with  by  the  constable — ^the  words 
^'  such  action"  referring  to  an  action  brought  after  ''  a  de- 
mand and  compliance  therewith."  I  am  therefore  of  opin- 
ion that  none  of  the  objections  ought  to  prevail  In  the 
last  place,  it  was  urged  that  the  verdict  ought  to  be  reduced 
to  the  sum  of  6s.  only,  and  that  we  ought  to  give  the  de- 
fendants the  benefit  of  the  amount  which  was  rightly 
due  from  the  plaintiff.  But  I  do  not  see  how  we  can 
escape  from  the  position,  that,  if  a  debtor  is  sued  by  his  cre- 
ditors for  a  debt  justly  due,  and  is  wrongfully  arrested  and 
is  compelled  to  pay  it  by  duress  of  such  imprisonment,  such 
amount  may  be  recovered  back  by  action.  The  warrant,  in 
our  opinion,  is  wholly  bad,  and  the  plaintiff  was  wrongfully 
taken  under  it;  he  is  therefore  entitled  to  recover  the 
whole  sum  which  he  was  compelled  to  pay  by  means  of  the 
arrest  under  the  warrant.  I  am  therefore  of  opinion,  that 
these  rules  ought  to  be  discharged. 

RoLFE,  B. — I  am  of  the  same  opinion.  There  were  two 
rules  moved  for  in  the  present  case — one  on  behalf  of 
the  magistrates,  and  the  other  on  behalf  of  the  constable ; 
and  I  think  that  they  ought  both  to  be  discharged.  This 
is  an  action  for  false  imprisonment.  Two  of  the  defend- 
ants are  magistrates  who  signed  and  delivered  a  warrant 
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to  the  Other  defendant^  Cooper,  by  whom  it  was  executed.  ^  184& 
There  is  no  doubt  that  the  plaintiff  was  imprisoned  by 
virtue  of  that  warrant  or  document;  and  that,  under 
that  execution,  he  was  detained  until  he  had  paid  the  sum 
alleged  to  be  due  for  poor-rates  and  costs  incurred.  I  am 
of  opinion  that  the  defendants  were  not  justified  imder 
that  instrument.  I  think  it  is  clear  that  it  is  bad.  The 
warrant  authorised  the  arrest  and  committal  of  the  de- 
faulter to  the  House  of  Correction  in  the  county  of  Sus- 
sex, imtil  he  should  have  paid  the  sum  of  18/.  5^.  ScL  If 
this  be  a  larger  sum  than  that  for  which  the  magistrates 
could  compel  payment  in  this  manner,  the  warrant  is  alto- 
gether bad.  Now,  it  appears  that  the  plaintiff  was  not  in- 
debted in  the  full  amount  stated  in  the  warrant  for  poor- 
rates,  but  that  a  portion  of  the  sum  was  for  costs.  The 
statute  of  Elizabeth  does  not  give  costs.  The  statute  of  18 
Geo.  3,  c  19,  by  which  costs  are  given,  contains  special 
provisions  for  their  enforcement,  but  gives  power  to  commit 
only  for  the  limited  period  of  a  month,  and  not  generally 
until  the  whole  amount  shall  have  been  paid.  The  war- 
rant, therefore,  was  bad  in  toto.  It  was  contended,  in  the 
second  place,  that,  as  it  was  capable  only  of  being  executed 
in  the  county  of  Sussex,  and  as  it  was  executed  out  of 
that  county,  it  was  not  executed  within  the  jurisdiction 
of  the  magistrates,  and,  consequently,  that  they  are  not 
responsible.  But  I  do  not  see  anything  in  the  warrant,  if 
it  be  bad,  which  precludes  it  from  being  executed  in  any 
other  county  than  that  in  which  it  is  originally  issued. 
One  of  the  incidents  attached  to  this  warrant  is,  that,  by 
being  indorsed  in  the  manner  required  by  the  statute,  it  may 
be  made  available  in  any  county  in  England ;  and  when  a 
magistrate  issues  the  warrant,  it  must  be  taken  that  he 
knows  the  law.  The  indorsement  is,  by  the  express  provi- 
sions of  the  statute,  merely  a  ministerial  act,  and  does  not  in 
the  least  degree  lessen  the  responsibility  incurred  by  issuing 
the  warrant  in  the  first  instance.  I  therefore  do  not  think  that 
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1848.  there  is  anything  in  that  objection.  With  respect  to  the 
reduction  of  the  damages,  I  should  feel  glad  if  I  were  able 
to  aseost  the  defendants  in  that  part  of  the  case ;  but,  as  the 
warrant  was  altogether  bad,  as  the  magistrates  had  no  power 
to  include  the  costs  in  it,  as  thej  have  done,  and  as  the 
plaintiff  was  under  no  obligation  to  pay  the  amount  for 
which  he  was  illegally  arrested,  he  is  entitled  by  law  to 
recover  back  the  whole  sum  so  paid.  With  respect  to  the 
objections  which  were  raised  on  behalf  of  the  constable,  I 
perfectly  agree  with  the  rest  of  the  Court  in  thinking  that 
there  is  nothing  at  all  in  them.  It  appears  that  a  proper 
demand  was  made  by  the  plaintiff's  attorney,  which  was 
delivered  by  his  clerk.  It  is  clear  that  the  demand  was  a 
proper  and  sufficient  demand,  as  required  by  the  statute ; 
and  it  is  equally  clear  that  the  production  ofihe  warrant  on 
the  part  of  the  police,  and  not  by  the  constable,  was  not  a 
sufficient  compliance  with  the  statute,  to  bring  him  within 
its  protection.  With  regard  to  the  last  point,  as  to  the 
objection  raised  upon  the  24  Qeo.  2,  c  4,  s.  6,  I  do  not 
think  there  is  anything  in  that.  Under  that  section,  I 
think  it  is  plain  that  no  action  would  lie  against  the  con- 
stable separately,  or  against  him  jointly  with  the  magis- 
trates, after  a  proper  demand  and  compliance  therewith. 
But,  in  the  present  case,  although  there  was  a  demand,  there 
was  no  proper  compliance  with  it  as  required  by  the  statute. 
I  am  therefore  of  opinion,  for  these  reasons,  that  these 
rules  ought  to  be  discharged. 

Platt,  B. — I  agree  with  the  rest  of  the  Court  in  think- 
ing diat  these  rules  ought  to  be  discharged.  The  first 
question  raised  was,  whether  this  document  was  l^al  or 
not;  and  I  agree  with  the  rest  of  the  Court  in  thinking 
that  it  is  illegal  and  bad.  It  was  contended  that  the  ma^- 
trates  were  not  liable,  because  the  warrant  was  indorsed 
by  the  Lord  Mayor.  But  I  am  of  opinion  that  he  was  bound 
to  do  so  upon  his  being  satisfied  with  the  genuineness  of  the 
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mgnattires  attached  to  that  document.  It  became  his  duty  1848. 
to  indorse  it  That  act  was  merely  a  ministerial  act  upon 
his  part ;  the  effect  of  which  was  to  make  the  city  of  Lon- 
don part  of  the  county  of  Sussex,  for  the  purposes  of  the 
execution  of  the  warrant ;  but  it  did  not^relieve  the  ma^- 
trates  who  issued  it  from  any  responsibility.  As  to  the 
amount  of  the  damages,  I  do  not  see  any  reason  which 
satisfies  me  that  they  ought  to  be  reduced.  What  portion 
of  the  imprisonment  is  to  be  attributed  to  the  payment  of 
the  larger  or  smaller  sum  ?  The  law  is  perfectly  clear,  that, 
where  a  person  has  a  sum  of  money  extracted  from  his 
pocket  by  unlawful  means,  he  is  entitled  to  recover  the 
whole  of  such  amount  back  again.  Upon  the  other  points  of 
the  case,  I  entirely  concur  in  what  has  been  said  by  the  rest 
of  the  Court  (a). 

Bules  discharged. 


(a)  Alderson^  B.,  had  left  the  court  daring  the  course  of  the 
aignment. 


Sayer  v.  Grx>8SOP.  June  6. 

Assumpsit  by  the  plaintiff,  as  indorsee,  against  the  In  rapport  of  a 
defendant,  the  acceptor  of  a  bill  of  exchange,  dated  the  1 1th  5,^  L  «^. 
of  July,  1847,  payable  three  months  after  date.    Plea,  that  l"^^^  ®' 
at  the  time  of  the  acceptance  the  defendant  was  the  wife  of  niirriige  hc- 

,        ,      ,   .  tween  the  de- 

Joseph  Glossop,  who  is  still  living.  Verification. — The  re-  fendtntindone 
plication  traversed  the  plea,  and  upon  the  replication  issue  jjj  eTidwIc?^  A 
was  taken.     At  the  trial,  before  Farke,  B.,  at  the  last  Mid-  ""^^,^1 , 

'  '      '  ^  poMd,  that  he 

dlesex  Sittings,  in  support  of  the  plea,  an  examined  copy  Knew  one  J.  O. 
of  the  register  of  the  marriage  of  the  defendant  and  one  writing;  md' 

that  the  hand- 
writing of  the 

J.  6.  in  the  register  was  that  of  the  person  whom  he  kaewi—Held,  that  the  eridence  was  ad- 

miaiible  withoat  the  prodaction  of  the  original  register. 


410  EXCHEQUER  SEPORT8. 

1848.  Joseph  Gloesop  was  produced  A  witness  who  was  called 
deposed  that  he  knew  one  Joseph  Glossop^  and  that  he  had 
seen  him  in  the  year  1838,  when  he  went  abroad,  and 
had  corresponded  with  him  since,  and  knew  his  hand- 
writing, and  that  ^e  had  received  a  letter  from  him  on  the 
25th  of  April,  1848.  The  witness  then  stated  that  he  had 
seen  the  signature  of  Joseph  Glossop  in  the  original  mar- 
riage r^bter,  at  Marylebone  Church,  and  that  it  was  the 
handwriting  of  the  Joseph  Glossop  from  whom  he  had  re- 
ceived the  letter,  and  who  was  then  alive.  It  was  then 
contended,  on  the  part  of  the  plaintiff,  that  the  original  re- 
gister ought  to  be  produced.  The  learned  judge,  however, 
thought  the  evidence  was  admissible,  and  the  defendant  had 
a  verdict. 

M^Mdhon  now  moved  for  a  new  trial,  on  the  ground  that 
the  evidence  was  improperly  admitted.  The  original  re- 
gister ought  to  have  been  produced.  The  jury  should  have 
had  that  document  before  them,  that  they  might  form 
a  judgment  as  to  the  character  of  the  handwriting.  It  was 
upon  the  handwriting  that  the  question  rested,  whether  the 
defendant  was  married  to  the  Joseph  Glossop  who  was 
alive,  as  stated  in  the  plea.  The  original,  being  the  best 
evidence  of  the  fact,  ought,  therefore,  to  have  been  pro- 
duced. [Pollocky  C.  B. — The  party  who  has  the  custody  of 
the  document  could  not  be  compelled  to  produce  it.]  In 
cases  of  bigamy  it  is  usual  to  produce  the  original  register. 
[Parke,  B. — That  is  not  the  usual  practice.  In  the  nume- 
rous cases  which  have  come  before  me,  I  do  not  recollect 
a  single  case  in  which  the  original  register  was  produced.] 

Pollock,  C.B. — ^We  are  all  of  opinion  that  this  rule  must 
be  refused,  on  the  ground,  that,  as  the  person  who  has  the 
legal  custody  of  the  regbter  is  not  by  law  compellable  to 
produce  it,  the  party  who  stands  in  need  of  the  evidence 
which  that  document  affords  is  not  to  suffer  from  its  ab- 
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sence  at  the  triaL  The  only  qaestion  is,  how  far  the  jury  ^  1848. 
will  rely  on  the  evidence  which  is  offered  in  its  stead.  Sup- 
pose this  case:  the  question  being,  whether  a  particular 
individual  were  at  a  particular  place  on  a  certain  day,  and 
in  order  to  prove  this  a  witness  is  called,  who  says,  **  I 
know  that  man  very  well ;  he  was  one  of  the  churchwar- 
dens of  our  parish;  and  on  that  particular  day  I  saw 
stuck  up  a  certain  notice,  in  his  handwriting."  It  is  then 
sidd,  *^  Why  do  you  not  produce  it  ?"  The  answer  would 
be,  that  it  is  pasted  against  the  wall,  and  therefore  cannot 
be  produced.  You  must  therefore  take  the  witness's  ac- 
count of  it,  as  it  is  the  best  that  can  be  obtained.  Now  if 
in  point  of  law  you  cannot  compel  a  party  who  has  the  cus- 
tody of  a  document  to  produce  it,  there  is  the  same  reason 
for  admitting  other  evidence  of  its  contents  as  if  its  pro- 
duction were  physically  impossible. 

RoLFE,  B. — I  am  of  the  same  opinion,  and  will  carry  my 
Lord's  illustration  a  tittle  further.  Suppose  we  heard  that 
placards  containing  treasonable  words  were  posted  up, 
and  that  a  witness  were  to  say  that  he  saw  a  man  chalk 
certain  words  up,  and  that  these  were  in  the  handwriting  of 
A.  B.,  surely  that  would  be  good  evidence  against  A.  B., 
as  the  production  of  the  writing  itself  would  be  impos- 
sible. 

Platt,  B. — I  think  the  evidence  was  properly  admitted, 
as  the  defendant  was  not  legally  empowered  to  enforce  the 
production  of  the  original  document. 

Parke,  B. — I  still  entertain  the  same  opinion  I  did  at 
the  trial.  In  consequence  of  the  great  importance  of  pre- 
serving parochial  registers  in  a  state  of  security,  the  law 
allows  their  contents  to  be  shewn  by  proper  copies.  That 
being  so,  you  may  prove  the  marriage  between  the  parties 
by  an  examined  copy  of  the  register.     Now,  to  prove  the 
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IMS.  identity  of  a  penon,  jou  nmj  ihew  thmt,  in  oonfieqnenoe  of 
f  ^rsft  A  pMticokr  mark,  ^  B,  ^  mj^Ksring  upon  the  regisUr,  Bodi 
^^J;^^  penoD  w»  preKDt  at  the  time  the  eotrj  was  made  apon  it 
In  the  present  case,  a  witness  swore  that  he  had  seen  the 
original  register,  and  that  one  of  the  signatures  to  it  was 
that  of  a  James  Glossop,  whom  he  knew:  that  was  eyidence 
that  this  James  Glossop  was  the  person  who  then  married 
the  defendant.  I  agree,  thiU;  if  the  defendant  oouU  have 
got  the  register,  but  had  not  done  so,  it  would  go  to  the 
admissibility  of  the  evidence  produced;  for  the  opposite 
party  is  at  a  disadvantage  with  respect  to  his  cross-exam- 
ination on  that  part  of  the  case.  But  it  is  doubtful  whe- 
ther this  document  could  have  been  obtained,  as  in  many 
oases  the  parties  who  have  the  custody  of  these  instru- 
ments are  unwilling  to  allow  them  to  be  removed,  and  their 
production  cannot  be  enforced ;  and  their  non-production 
is  really  for  the  public  benefit.  As,  therefore,  the  law  re- 
quires the  register-book  to  be  kept  in  a  certain  place, 
and  permits  you  to  give  evidence  of  its  contents  by  an  ex- 
amined copy,  I  think  you  may  prove  the  identity  of  the 
party  by  shewing  that  this  mark  was  made  in  the  book,  and 
that  this  mark  is  in  his  handwriting. 

Rule  refused. 
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184a 

Pratt  v.  Pratt  and  Others.  j^    gj 

XBESPASS. — The  declaration  stated^  that  the  defend-  Id  tretpati  for 
ants,  on  &c.,  with  force  and  arms,  &c.,  broke  and  entered  a  enS^the 
certain  dwelling-house  of  the  plaintiff,  and  then  in  the  plain-  5^^^^ 
tiff's  occupation,  situate  &g.,  and  then  made  a  great  noise  and  seising, 
and  disturbance  therein,  and  stayed  and  continued  therein  ewwerting  his 
making  such  noise  and  disturbance  for  a  long  space  of  time,  5e^n1irmw»" 
to  wit,  &C.,  and  then  forced  and  broke  open,  broke  to  pieces,  ««tt«'  <»'  *g- 

--,  ,  ,       grafauon;  tnd 

and  damaged  divers,  to  wit,  two  wmdows  of  the  plaintiff,  a  plea  which 
of  great  value,  &c. ;  and  also,  during  the  time  aforesaid,  the^ednng  and 
with  force  and  arms,  seized  and  took  divers  goods  and  chat-  J^^^JlJifJ^ 
tels  of  the  plaintiff,  to  wit,  &c.,  then  found  and  being  in  the  niuirer,  thoni^ 

,  ,  ,  it  does  not  in 

said  dwelling-house,  and  carried  away  the  same,  and  con-  its  commence- 
verted  and  disposed  thereof  to  their  own  use;  by  means  of  STaw^mion. 
which  said  several  premises  the  plaintiff  and  his  family 
were  disturbed  in  the  peaceable  possession  of  the  said  dwell- 
ing-house, &C. 

Third  plea : — And  for  a  further  plea  in  this  behalf,  the 
defendants  say  that  the  said  dwelling-house,  in  which  &c, 
at  the  said  time  when  &c.,  was  the  dwelling-house,  soil,  and 
freehold  of  one  T.  P.;  whereupon  the  defendants,  as  the 
servants  of  the  said  T.  P.,  and  by  bis  command,  broke  and 
entered  the  said  dwelling-house,  in  which  &c.,  at  the  said 
time  when  &c. ;  and  because  the  goods  and  chattels  in  the 
declaration  mentioned,  and  every  part  thereof,  at  the  said 
time  when  &c.,  were  and  was  in  and  upon  the  said  dwell- 
ing-house, in  which  &c.,  incumbering  the  same,  they,  the 
defendants,  as  the  servants  of  the  eaid  T.  P.,  and  by  his 
command,  in  order  to  remove  the  said  incumbrances,  seized 
and  took  the  goods  and  chattels  in  the  declaration  men- 
tioned, and  then  carried  the  same  away  from  and  off  the 
said  dwelling-house,  in  which  &c.,  to  a  small  and  convenient 
distance  in  that  behalf,  and  there  lell  the  same  for  the 
plaintiff,  as  they  lawfully  might  for  the  cause  aforesaid; 
quas  sunt  eadem.     Verification. 

EE  2 
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1848.  Special  demurrer,  as&igning  for  cause,  that  the  plea  pro- 

fesses in  the  commencement  thereof  to  be  an  answer  to 
the  whole  declaration ;  vet  that,  although  the  declaration 
allies  that  the  defendants  converted  and  disposed  of  the 
said  goods  and  chattels  to  their  own  use,  the  plea  does  not 
state  or  shew  any  answer  to  that  part  of  the  declaration. 
Joinder  in  demurrer. 

IHgottj  in  support  of  the  demurrer. — Since  the  case  of 
Harvey  v.  Brydges  (a),  it  cannot  be  disputed  that  liberum 
tenementum  may  be  pleaded  to  trespass  for  breaking  a 
dwelling-house  and  carrying  away  goods.  But  this  decla- 
ration charges  three  distinct  acts  of  trespass  in  respect  of 
the  goods,  viz.  their  seizure,  their  asportation^  and  the  con- 
version of  them  to  the  defendants'  own  use.  The  plea,  not 
being  limited  in  its  commencement  to  any  particular  part 
of  the  declaration,  must  be  taken  to  be  pleaded  in  bar  of 
the  whole ;  Reg.  Gen.,  H.  T.,  4  Will.  4,  r.  9 ;  but  it  affords 
no  answer  to  the  conversion.  It  is  true  that  a  wrongful 
asportation  of  goods  does  not  necessarily  amount  to  a  con- 
version :  Fauldes  v.  Wtlloughhy  (b) :  but  here  the  plea  pro- 
fesses to  justify  the  whole  declaration,  and  so  admits  the 
conversion  in  fact  If  the  defendant  meant  to  treat  the 
conversion  as  mere  matter  of  aggravation,  the  plea  should 
have  been  confined  to  the  other  trespasses :  Ecerl  of  Man- 
chester V.  Vale(c);  and  then  the  plaintiff  would  have  re- 
plied the  conversion  :  The  Six  Carpenters*  case  (d) ;  Oxley 
V.  PFatts  (e).  IRolfe,  B. — The  conversion  is  not  of  itself  a 
trespass,  but  mere  aggravation.]  In  cases  of  personal  tres- 
pass, matter  of  aggravation  must  be  justified :  Smith  v. 
Edge  (/) ;  Gregory  v.  Hill  (jg).  [He  also  cited  fFoods  v. 
DtaTantih)."] 

(a)  lExch.261.  (e)  1  T.  R.  12. 

{b)  8  M.  &  W.  640.  (/)  6  T.  R.  662. 

(c)  1  Saund.  23  b.  (g)  8  T.  R.  299. 

(df)  8  Rep.  146  a.  (A)  16  M.  &  W.  149. 
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JPhipsariy  contnL — The  plea  only  professes  to  answer  so  1848. 
much  as  the  plaintiff  is  bound  to  justify  as  the  gist  of  the 
action.  Although,  then,  in  terms  it  does  not  exclude  the 
conversion,  it  is  not  in  fact  pleaded  to  it,  the  conversion 
being  mere  matter  of  aggravation.  [He  was  then  stopped 
by  the  Court] 

Pollock,  C.  B. — ^We  are  all  agreed  that  the  plea  is  con- 
fined to  the  allegations  of  trespass,  and  that  the  conversion 
is  mere  aggravation. 

Aldersox,  B. — The  acts  of  trespass  are  the  breaking 
into  the  dwelling-house  and  seizing  and  carrying  away  the 
goods.  It  does  not  follow,  from  the  rule  of  H.  T.,  4  Will. 
4,  r.  9,  that  this  plea  is  pleaded  to  those  acts  which  are  not 
trespasses. 

BoLFE,  B.,  and  Flatt,  B.,  concurred. 

Judgment  for  the  defendants. 


Machu  v.  The  London  and  South- Western  Bail-       June  0  <^  8. 

WAY  Company. 

i^  ASE. — The  declaration  stated,  that  the  defendants  were  Where  a  com- 
common  carriers  of  goods  and  chattels  for  hire,  and  that  enters  into  a 

Bab-contract 
with  other  par- 
ties with  respect  to  goods  which  he  has  undertaken  to  carry,  the  senrants  employed  by  the  latter 
are  **  senrants  in  the  employ ''  of  the  carrier,  within  the  tme  meaning  of  the  8th  section  of  the 
Carriers  Act,  11  Geo.  4  &  1  Will.  4,  c.  68. 

A  deliTcry-ticket  issued  by  the  defendants,  a  Railway  Company,  in  respect  of  goods  they  had 
undertaken  to  carry,  contained  the  name  of  T.J. ,  described  therein  as  a  porter.  The  ticket 
was  signed  by  '*  C.  &  H.,  agents.''  The  goods  were  stolen  by  T.  J.  whilst  under  the  care  of 
C.  &  H.,  with  whom  the  defendants  had  entered  into  a  sub-contract  for  the  carriage  of  the 
goods.  In  an  action  against  the  defendants  for  the  loss  of  the  goods,  quart,  whether  the 
ticket  estopped  the  defendants  from  denying  that  T.  J.  was  their  servant: — Semble,  that  it 
would  not. 
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1848.  the  plaintiff,  on  &c.y  at  the  Andover-road  station  of  the 

Macbu  London  and  South-western  Railway,  caused  to  be  delivered 

Tbb  London  ^  ^^  defendants,  and  that  the  defendants  then  accepted 

AND  South-  unj  received,  a  certain  bale  of  silk,  of  the  value  of  150iL,  to 

WI8TBKN 

Railway  Co.  be  safely  and  securely  carried  and  conveyed  by  the  defend- 
ants to  London,  and  there  safely  and  securely  to  be  delivered 
to  the  plaintiff,  for  certain  reasonable  reward,  &c  It  then 
charged  as  a  breach,  that  the  defendants,  not  regarding  their 
duty  in  that  behalf,  did  not  nor  would  safely  or  securely 
carry  or  convey  the  said  bale  of  silk  to  London  aforesaid, 
nor  there  safely  or  securely  deliver  the  same  to  the  plaintiff; 
but,  on  the  contrary,  that  the  defendants  so  carelessly  and 
negligently  behaved  and  conducted  themselves  in  the  pre* 
mises,  that,  by  and  through  the  carelessness,  negligence, 
and  default  of  the  defendants,  &c,  the  sidd  bale  of  silk,  &a 
was  wholly  lost  to  the  plaintiff.  The  defendants  pleaded 
the  general  issue,  and  a  traverse  of  the  delivery  of  the  goods, 
modo  et  formfi;  and,  thirdly,  ^^that  the  said  bale  of  silk  in 
the  declaration  mentioned,  and  therein  alleged  to  have  been 
received  by  the  defendants  as  such  common  carriers  as 
aforesaid,  contained  only  goods,  and  chattels,  and  property 
of  a  certain  description,  to  wit,  the  silk  in  the  declaration 
mentioned,  and  exceeded  in  value  the  sum  of  10/. ;  and  that 
the  said  bale  of  silk  was  heretofore,  to  wit,  on  &c.,  delivered 
by  the  plaintiff  to  the  defendants,  as  common  carriers  by 
land  of  goods  for  hire,  to  be  carried  from  and  to  the  places 
in  the  declaration  mentioned,  at  a  certain  office  or  receiving- 
house  of  the  defendants  for  the  receipt  of  goods  to  be  car- 
ried by  them  as  such  common  carriers  as  aforesaid,  to  wit, 
the  said  Andovcr-road  station  of  the  defendants ;  and  that, 
before  and  at  the  time  when  the  said  bale  of  silk  was  so  de- 
livered at  the  said  office  of  the  defendants  as  aforesaid,  the 
defendants  had  caused  to  be  affixed,  and  there  was  affixed, 
according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  in  legible  characters,  in  a  public  and  conspicuous 
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part  of  the  said  office,  a  notice,  whereby  the  defendants         1848. 
notified  that  a  certain  increased  rate  of  charge  therein  men-       Machu 
tioned  was  required  to  be  paid  over  and  above  the  ordinary    «.     S- 
rate  of  carriage,  as  a  compensation  for  the  greater  risk    and  Sodtb- 
and  care  to  be  taken  for  the  safe  conveyance  of,  amongst  Railway  Co. 
other  things,  silk  exceeding  the  value  of  10^ ;  and  that,  at 
the  time  of  the  delivery  of  the  said  bale  of  silk  at  the  said 
office  of  the  defendants  as  aforesaid,  the  value  and  nature 
thereof  were  not  declared  by  the  person  sending  or  deliver- 
ing the  same,  and  that  neither  the  increased  charge  nor  any 
engagement  to  pay  the  same  was  accepted  by  the  person 
receiving  the  said  bale  of  silk  at  the  office."    Verification. 

The  plaintiff  took  issue  upon  the  first  and  second  pleas; 
and  to  the  third  he  replied,  ^^  that,  whilst  the  said  bale  of 
silk  was  in  the  charge  and  possession  of  the  defendants 
as  such  common  carriers  as  aforesaid,  to  wit,  &c.,  the  same 
was  unlawfully  and  feloniously  stolen,  taken,  and  carried 
away  by  a  certain  then  servant  of  the  defendants,  to  wit, 
one  Thomas  Johnson,  whereby  the  same  was  not  safely  and 
securely  carried  or  conveyed,  or  delivered  as  aforesaid,  but 
then  was  and  now  is  wholly  lost  to  the  plaintiff  by  reason 
of  the  said  felonious  act  of  the  said  Thomas  Johnson,"  &c. 
Verification.  The  defendants  rejoined  by  way  of  traverse, 
'^  that,  whilst  the  said  bale  of  silk  was  in  the  charge  and 
possession  of  the  defendants  as  such  common  carriers  &c, 
the  same  was  unlawfully  and  feloniously  stolen,  &c  by  a 
then  servant  of  the  defendants  then  in  the  employ  of  the 
defendants,  modo  et  form&:"  upon  which  rejoinder  the 
plaintiff  joined  issue. 

At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the 
London  Sittings  after  Michaelmas  Term,  1847,  the  follow- 
ing facts  appeared : — The  action  was  brought  by  the  plain- 
tiff against  the  defendants  to  recover  of  them  the  value  of 
a  bale  of  silk.  The  plaintiff  was  a  silk-trimming  manufac- 
turer, and  carried  on  his  business  at  Bunhill-row,  London ; 
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1848.        and  the  bale  in  question  had  been  deliyered  to  the  defend- 
Machu       tuits  at  their  office  at  the  Andoyer-road  station,  to  be  car- 
Tbb  London  "^  ^^'^  ^^  them  delivered  to  the  plaintiff  at  his  above 
AMD  South-    address.     The  value  of  the  bale  was  not  decUred  when  it 
Railway  Co.  was  delivered  to  the  defendants,  and  the  ordinary  charge 
only  for  the  carriage  of  a  parcel  of  that  bulk  was  paid. 
The  bale  was  pkced  in  a  van  under  the  care  of  a  person 
named  Thomas  Johnson,  on  the  arrival  of  the  train  at  the 
Vauxhall  station  of  the  Company.    The  following  delivery- 
ticket  was  sent  with  the  bale  in  question : — 

**  (1 14).     London  and  South-western  Railway  Company. 

**  Southampton,  Gosport,  Andover,  &c.,  every  morning 
before  eight,  and  aflernoon  before  six  o'clock. 

"  From  Hambro'  Wharf,  Lower  Thames-street,  &o.'* 

[Here  follows  a  notice  from  the  Company  that  they 
would  not  be  liable  for  certain  descriptions  of  articles,  in- 
cluding silk,  above  the  value  of  10/.,  unless  the  value  thereof 
should  be  declared,  and  the  increased  charge  paid,  &c.] 

*^  The  delivery  of  goods  will  be  considered  complete 
when  the  same  are  unloaded  out  of  the  waggon,  dray,  or 
cart,  and  placed  at  the  door  of  the  consignee :  the  cellar- 
ing or  warehousing  them  afterwards  will  be  at  the  owner^s 
risk. 

"  Any  servant  of  the  Company  taking  more  than  is 
stated  in  this  ticket  will  be  dismissed. 

"  Notice. — The  Company  are  not  responsible  for  any 
parcel  above  the  value  of  10/.,  unless  declared  as  such  at 
the  time  of  booking,  and  entered  and  paid  for  accordingly. 
It  is  requested  that  any  irregularity  may  be  notified  im- 
mediately to 

"  Cornelius  Stovin, 

"  General  Manager  of  Traffic 
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"  Mr.  Machu»  Bunhill-row^  to  South-weatern  Bailwaj 
Company. 

*^  1846.     June  16.     One  truss^  paid  on  2$, 

*'  James  Beedy, 
"  Charles  Goodwin, 
"  William  Lee, 
"  George  Clay, 
*^  Thomcu  Johnson, 
"  George  Fry, 

"  Goods  conveyed  to  or  from  any  part  of  London,  by 

addressing  a  line  to  Mr.  Kitches,  at  the  Delivery-office,  as 

above. 

"  Chaplin  &  Hobne,  Agents." 


Porters. 


1848. 
Machu 

V. 

The  Lonook 
amd  south- 


Railwat  Co. 


The  bale  was  stolen  by  Johnson  on  the  road  between  the 
station  and  its  destination.  Johnson  was  in  the  employ  of 
Chaplin  &  Home,  who  were  employed  by  the  defendants  to 
carry  goods  for  them ;  but  it  did  not  appear  under  what 
precise  contract  they  did  so.  It  was  thereupon  contended 
by  the  defendants'  counsel,  that  Johnson  was  not  a  servant 
of  the  defendants,  and  in  their  employ,  within  the  true 
meaning  of  the  8th  section  of  the  Carriers  Act,  11  Geo.  4 
&  1  Will.  4,  c.  68.  The  Lord  Chief  Baron,  however,  en- 
tertained a  different  opinion;  and  under  his  Lordship's 
direction,  a  verdict  was  entered  for  the  plaintiff,  with  leave 
reserved  to  the  defendants  to  move  to  enter  a  verdict  for 
them  on  the  third  issue. 

Martin  having  subsequently,  in  Hilary  Term,  obtained  a 
rule  nisi. 


Sir  F.  Thesiger  and  E.  H.  JVoolryck  now  shewed  cause. 
— There  are  two  questions  in  the  present  case.  The  first  is, 
whether  the  defendants  are  not  estopped  by  the  delivery- 
ticket.     If  that  should  be  answered  in  the  affirmative,  the 
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1848.        plaintiff  is  entitled  to  succeed.     If  not,  then  comes  the 

Maobu       question,  whether  Johnson,  who  stole  the  silk  which  was 

«      ••  intrusted  to  the  defendants  to  be  delivered  in  Bunhill-row, 

Thb  London 

AND  Sooth-    London,  is  a  servant  within  the  true  meaning  of  the  8th 
Railway  Co.   section  of  the  Carriers  Act,  11  Geo.  4  &  1  Will.  4,  c,  68. 

It  is  submitted  that,  at  all  events,  he  was  a  servant  of  the 
defendants  within  the  meaning  of  the  8th  section.  The 
Railway  Company  may  select  whom  they  please  to  deliver 
the  goods  committed  to  them ;  and  the  mere  fact  that  such 
person  is  also  employed  by  others  does  not  make  him  less 
the  servant  of  the  Company.  '  He  may  be  servant  to  both ; 
but  for  the  delivery  of  this  silk  upon  this  occasion  Johnson 
was  the  Company's  servant. — They  were  then  stopped  by 
the  Court,  who  called  upon 

Martin  and  Montague  Smith  to  support  the  rule. — ^With 
respect  to  the  first  question,  it  is  clear  that  the  delivery- 
ticket  does  not  estop  the  Company.  It  is  not  signed  by 
the  Company,  but  by  Chaplin  &  Home,  and  does  not  form 
any  part  of  the  contract.  The  defendants  are,  therefore, 
not  estopped  from  shewing  that  the  party  who  had  to  de- 
liver the  goods,  but  who  stole  them,  was  not  their  servant 
[Pollocky  C.  B. — In  Pickard  v.  Sears  (a),  Lord  Denman 
says  that  the  rule  of  law  is  clear,  "  that  where  one  by  his 
words  or  conduct  wilfully  causes  another  to  believe  the  ex- 
istence of  a  certain  state  of  things,  and  induces  him  to  act 
on  that  belief,  so  as  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  dif- 
ferent state  of  things  as  existing  at  the  same  time."  The 
principle  was  the  same  in  Gregg  v.  Wells  (b),  and  Coles  v. 
JTie  Bank  of  England  (c).']  The  defendants  are  not  estop- 
ped, for  the  reasons  before  given.  It  is  contended  also  that 
Johnson  was  not  a  servant  within  the  meaning  of  the  8th 
section,  which  provides  ^^  that  nothing  in  this  act  shall  be 

(a)  6  Ad.  &  E.  469.  (b)  10  Ad.  &  E.  90.  (c)  Id.  437. 


TRiNrry  term^  11  vicr.  421 

deemed  to  protect  any  mail  contractor^  stage-coach  pro-  1848. 
prietor,  or  other  common  carrier  for  hire,  from  liability  Machv 
to  answer  for  loss  or  injury  to  any  goods  or  articles  what-  f^^^  Londow 
soever  arising  from  the  felonious  acts  of  any  coachman,  ^^'^  South- 
guard,  bookkeeper,  porter,  or  other  servant  in  his  or  their  Railway  Co. 
employ,  nor  to  protect  any  such  coachman,  guard,  book- 
keeper, or  other  servant,  from  liability  for  any  loss  or 
injury  occasioned  by  his  or  their  own  personal  neglect  or 
misconduct"  This  act  was  passed  for  the  protection  of 
carriers;  and  the  1st  section  enacts,  that  no  mail  con- 
tractor, stage-coach  proprietor,  or  other  common  carrier  by 
land  for  hire,  shall  be  liable  for  the  loss  of  or  injury  to  any 
articles  or  property,  of  certain  descriptions  specified  in  that 
section,  contained  in  any  parcel  or  package  which  shall 
have  been  delivered  either  to  be  carried  for  hire,  or  to  ac- 
company the  person  of  any  passenger  in  any  mail  or  stage- 
coach, or  other  public  conveyance,  when  the  value  of  such 
articles  or  property  aforesaid,  &c.  shall  exceed  the  sum  of 
10/.,  unless,  at  the  time  of  the  delivery  thereof  at  the  office, 
warehouse,  or  receiving-house  of  such  mail  contractor,  &c., 
or  to  his  bookkeeper,  coachman,  or  other  servant,  for  the 
purpose  of  being  carried  &c,  the  value  and  nature  of  such 
articles  or  property  shall  have  been  declared  by  the  person 
sending  or  delivering  the  same,  and  such  increased  charge 
as  hereinafter  mentioned,  or  an  engagement  to  pay  the 
same,  be  accepted  by  the  person  receiving  such  parcel  or 
package.  By  the  2nd  section,  an  increased  rate  of  charge 
may  be  demanded  upon  any  parcel  so  delivered,  and  a 
notice  of  such  increased  rates  is  required  to  be  affixed  in 
the  carrier's  offices  or  warehouses.  If  it  were  to  be  held 
that  the  Company  are  liable  for  this  felonious  act  of  a  per- 
son  a8  their  servant,  that  person  being  the  servant  of  third 
parties,  the  consequence  would  be,  that  one  railway  com- 
pany would  be  liable  for  the  acts  of  the  servants  of  any  other 
rsdlway  company  along  whose  line  the  goods  are  carried. 
Thus,  if  certain  goods  are  delivered  to  railway  company  A., 
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1848.         to  be  delivered  in  some  distant  part  of  the  country^  and  A. 

Machu       deliver  them  to  railway  company  B.,  and  B.  to  C,  and 

T     Lo  so  on,  and  the  goods  are  stolen  by  Z.'s  servants,  A.  would 

AVD  South-    be  liable  for  the  loss  of  the  property.     As  this  act  was 

Railway  Co.   passed  for  the  protection  of  carriers,  the  8  th  section  ought 

to  have  a  strict  construction  put  upon  it;  and  a  carrier 
ought  not  to  be  held  responsible,  unless  the  person  who 
steals  the  article  be  his  own  servant — ^i.  e.  a  person  hired 
and  paid  by  him,  and  under  his  control  The  relationship 
of  master  and  servant  ought  strictly  to  exist  between  the 
carrier  and  this  party.  The  words  of  the  8th  section  sup- 
port  this  construction,  for  there  the  parties  named  are  all 
such  servants  as  would  be  in  the  employ  of  the  carrier;  as, 
for  instance,  "  coachman^  gvardj  bookkeeper^  porter.^  Now 
it  is  clear  that  Chaplin  &  Home  are  not  the  servants  of  the 
Company ;  they  had  merely  to  deliver  the  goods  under  a 
sub*contract.  If  Chaplin  &  Home  are  not  the  Company's 
servants,  how  can  their  servant  be  the  Company's  servant? 
[Flatty  B. — The  replication  alleges  that  the  goods  were 
stolen  ''  by  a  certain  then  servant  of  the  defendants  then  in 
the  employ  of  the  defendants."]  Such  an  allegation  can  only 
be  supported  by  such  a  relationship  as  that  for  which  the 
defendants  contend.  In  the  well-known  case  of  Laugher 
V.  Pointer  (a),  the  owner  of  a  carriage  hired  of  a  stable- 
keeper  a  pair  of  horses  to  draw  it  for  a  day,  and  the  owner 
of  the  horses  provided  a  driver,  through  whose  negligent 
driving  an  injury  was  done  to  a  horse  belonging  to  a  third 
person.  The  Court  of  King's  Bench,  in  that  case,  were 
equally  divided  upon  the  question  as  to  the  liability  of 
the  owner  of  the  carriage ;  but  this  Court,  in  Quarman  v. 
Burnett  (b)y  settled  that  the  owner  of  the  carriage  was  not 
liable,  on  the  ground  that  the  coachman  was  not  his  servant 
Abbott,  C.  J.,  and  Littledale,  J.,  in  Laugher  v.  Pointer,  were 
of  opinion  that  the  action  would  not  lie.     Littledale,  J.,  in 

(a)  5  B.  &  C.  547.  {b)  6  M.  &  W.  499. 


TRINITY  TERM»    11  VICT.  423 

his  judgment,  says,  " In  the  present  case,  the  question  is,  ^^^'  - 
whether  the  coachman,  by  whose  negligence  the  injury  Machu 
was  occasioned,  is  to  be  considered  a  servant  of  the  defend-  thb  Lonoow 
ant.  For  the  acts  of  a  man's  own  domestic  servants  there  ^^^e^' 
is  no  doubt  but  the  law  makes  him  responsible;  and  if  this  Railway  Co. 
accident  had  been  occasioned  by  a  coachman  who  consti- 
tuted a  part  of  the  defendant's  own  fiunily,  there  would 
be  no  doubt  of  the  defendant's  liability;  and  the  reason  is, 
that  he  is  hired  by  the  master,  either  personally  or  by  those 
who  are  intrusted  by  the  master  with  the  hiring  of  servants, 
and  he  is  therefore  selected  by  the  master  to  do  the  business 
required  of  him."  He  then  proceeds  to  say,  with  respect  to 
under-workmen,  "  These  under-workmen  then  become  the 
immediate  servants  of  the  owner,  and  the  owner  is  answer- 
able for  their  default  in  doing  any  acts  on  account  of  their 
employer.  This  is,  however,  not  the  case  of  a  man  employ- 
ing his  own  immediate  servants,  either  domestic  servants  or 
others,  engaged  by  him  to  conduct  any  business,  or  employ- 
ment, or  occupation  carried  on  by  him :  for  the  jobman 
was  a  person  carrying  on  a  distinct  employment  of  his  own, 
in  which  he  furnished  men  and  let  out  horses  to  hire  to  all 
such  persons  as  chose  to  employ  him.  This  coachman  was 
not  hired  to  the  defendant;  he  had  no  power  to  dismiss 
him."  This  reasoning  is  applicable  to  the  present  case :  for 
Chaplin  &  Home  carried  on  a  distinct  business,  and  John- 
son was  their  servant.  Again,  the  learned  judge,  in  a  sub- 
sequent portion  of  his  judgment,  says,  "  The  cases  referred 
to  before  Lord  Ellenborough  only  shew,  indeed,  the  owner 
of  the  horses  to  be  liable ;  but,  it  may  be  said,  the  travel- 
ler is  liable  also.  I  think  not.  The  coachman  or  postilion 
cannot  be  the  servant  of  both.  He  is  the  servant  of  one  or 
the  other,  but  not  the  servant  of  one  and  the  other.  The 
law  does  not  recognise  a  several  liability  in  two  principals 
who  are  unconnected."  If  that  be  so,  it  disposes  of  the 
argument  that  Johnson  might  be  the  servant  of  both  car- 
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1848.        riera.     The  case  of  Bapsan  y.  Culnti(a)  points  out  die  dia- 
Macbu       tinctioii  between  a  sub-contractor  and  a  servant.    There  the 
Th   ld  defendant,  a  builder,  was  employed  by  the  committee  of  a 

AMD  South-  dub  to  execute  certain  alterations  at  the  club-house,  in- 
Railwat  Co.  duding  the  preparation  and  fixing  of  gas-fittings.  He  made 
a  sub-contract  with  B.,  a  gas-fitter,  to  execute  this  part  of 
the  work.  In  the  course  of  doing  it,  through  B.'s  n^li- 
gence,  the  gas  exploded  and  injured  the  plaintiff,  and  it  was 
held  that  the  defendant  was  not  liable  for  the  injury  he  had 
received.  Parke,  B.,  in  his  judgment,  states  that  ''the 
case  of  Quarman  v.  Burnett  has  been  approved  of  in  its 
main  principles,  by  the  Court  of  Queen's  Bench,  in  the  case 
of  MUUgan  v.  JVedge^\by  Suppose  an  action  had  been 
brought  against  Chaplin  &  Home,  it  is  submitted  that  they 
would  have  been  held  liable :  Coats  v.  ChapUn{c),  If,  there- 
fore, Johnson  was  not  a  servant  of  the  defendants,  in  their 
employ,  within  the  meaning  of  the  8th  section  of  the  act 
in  question,  the  defendants  are  entitled  to  succeed  upon 
the  traverse,  which  raises  the  question,  and  the  rule  ought 
to  be  made  absolute. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  The  point  which  was  contended  for  by  Sir 
Frederick  Thesiger^  in  the  outset  of  this  case,  cannot  prevail, 
namely,  that  the  mere  production  of  the  document  disposes 
of  the  question,  and,  by  its  contents,  is  to  be  taken  as  a  hold- 
ing out  of  the  person  Johnson,  who  stole  the  silk,  as  a  ser- 
vant of  the  Company.  I  do  not  think  that  is  the  question 
which  we  have  now  to  dispose  of.  The  real  question  is  that 
which  has  been  discussed  by  Mr.  Martin^  and  at  by  no 
means  greater  length  than  its  importance  warranted;  and 
I  do  not  think  he  has  brought  less  of  illustration  and 
learning  to  bear  upon  it  than  the  occasion  called  for.     I 

(a)  9  M.  &  W.  710.        {h)  12  Ad.  &  E.  737.        (c)  3  ft.  B.  483. 
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have  paid  great  attention  to  the  argument^  and  the  vrhole  1848. 

matter  comes  to  this : — It  appears  that  Chaplin  &  Home  Machu 

had  contracted  with  the  Railway  Company  to  do  this  part  ^^^  Londok 

of  the  business  for  them ;  that  they  were  not  the  servants  to  ^^^  Sooth- 

WB8TBRK 

the  Company^  but  were  its  agents;  and  that  the  persons    Railway  Co. 
whom  Chaplin  &  Home  employed^  whom  they  paid^  and  to 
whom  they  gave  orders,  and  had  power  to  dismiss — these 
persons  were  stiU  further  removed  from  the  Company,  as 
being  servants  to  Chaplin  &  Home,  and  not  to  the  Com- 
pany.    Then  it  is  said  by  Mr.  Martin^  that  the  act  of  Par- 
liament in  question  distinctly  gives  the  Kailway  Company, 
as  carriero,  indemnity  against  responsibility  from  loss,  unless 
certain  conditions  are  complied  with ;  that  the  8th  section 
re-imposes  their  common-law  liability  under  certain  cir- 
cumstances only,  and  that,  in  order  to  bring  the  plaintiff 
within  that  section,  he  must  shew  that  the  felonious  act 
was  committed  by  an  actual  servant  of  the  Company.     In 
proceeding  to  put  a  construction  upon  this  statute,  I  have 
allowed  the  fullest  scope  to  Mr.  Martin's  argument,  and  I 
thoroughly  comprehend  its  force.    I  also  perfectly  agree  that 
we  have  no  right  to  make  an  act  of  Parliament ;  that  it  is 
only  our  duty  to  construe  those  that  are  made;  and  that 
we  ought  to  consider,  not  what  the  legislature  might  have 
done,  but  what  they  have  done :  and  with  a  perfect  percep- 
tion of  the  force  of  the  argument  derived  from  the  expres- 
sions of  Mr.  Justice  Littledale,  in  the  case  of  Laugher  v. 
Pointer^  I  am  still  of  opinion  that  this  rule  ought  to  be  dis- 
charged.    And  I  think  it  ought  to  be  discharged  upon  the 
general  ground,  which  I  prefer  to  any  other,  that  there  was 
an  employment  of  Johnson  by  the  Company,  leaving  out  of 
consideration,  for  the  present,  all  that  relates  to  the  holding 
him  out  as  a  servant  of  the  Company.     Taking  it  that  the 
document  in  question  proves  that,  on  the  Company  receiving 
this  parcel  in  the  country,  it  was  the  undertaking  on  their 
part  to  deliver  it  in  London,  I  am  of  opinion  that  John- 
son was,  within  the  meaning  of  the  8th  section  of  the 


426  EXCHEQUER  REPORTS. 

1848.  act^  a  servant  in  their  employ.     A  state  of  things  per* 

Maobu  h«pB  altogether  different  from  what  existed  at  the  time  of 

Th»  London  *^®  passing  of  the  statute^  has  sprung  up,  in  consequence 

AKo  South-  of  raihroads  having  come  more  extensively  into  use ;  but 

WStTBRN 

Railway  Co.  the  general  object  of  the  act  was  to  give  protection  to  car- 
riers  in  respect  of  small  parcels  of  great  value  placed  under 
their  care,  without  any  notice  of  their  value,  thus  com- 
pelling  them  to  incur  considerable  risk  with  but  little  re- 
muneration ;  and  the  legislature  has  effected  this  by  re- 
quiring the  value  of  such  parcels  to  be  declared,  and  an 
additional  sum  to  be  paid  to  the  carrier  by  way  of  insuring 
their  safe  delivery ;  and  nothing  can  be  more  just  than  such 
an  enactment.  In  order,  however,  to  guard  the  public 
against  the  consequences  of  effecting  such  insurance — for 
one  consideration  for  the  insurance  is  the  disclosure  to  the 
carrier's  servants  by  such  notice  of  the  value  of  the  goods  to 
be  transmitted — the  legislature,  whilst  it  says  that  the  car- 
rier shall  not  be  liable  unless  the  article  sent  be  insured, 
goes  on  to  provide  that,  whether  it  be  insured  or  not,  the 
carrier  shall  still  be  liable  '^  to  answer  for  loss  or  injury  to 
any  goods  or  articles  whatsoever  arising  from  the  felonious 
acts  of  any  coachman,  guard,  bookkeeper,  porter,  or  other 
servant  in  his  employ."  And  I  am  of  opinion  that  this 
liability  cannot  be  disposed  of  by  the  introduction  of  the 
term  ^^  agent,"  or  by  giving  a  principal  name  to  the  em- 
ployment of  any  one  employed  to  discharge  the  duty  un- 
dertaken  by  the  carrier.  In  the  case  which  was  put  in  the 
course  of  the  argument,  where  a  carrier  confines  himself  to 
receiving  goods  and  making  contracts  for  their  carriage,  and 
avails  himself  of  a  sub-contract  to  transfer  to  some  one  else 
the  whole  duty  which  he  has  undertaken  to  perform,  I 
think  that  all  the  parties  who  come  in  under  that  subse- 
quent contract,  whether  directly  or  by  the  sub-contract — ^I 
think  that  all  the  parties  actually  employed  in  doing  the 
work  which  the  carrier  undertook  to  do,  either  by  himself 
or  by  his  servants,  are  his  servants  within  the  meaning  of 
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the  8th  section  of  the  act  in  question.     I  therefore  think        1848. 
that,  within  the  meaning  of  this  section,  Chaplin  and  Home       Machu 

were  the  servants  of  the  Company ; — they  were  employed  by  «     /• 

the  Company  to  take  these  goods  from  the  railway  station^  and  South. 

WS8TVR1V 

and  to  deliver  them  in  Bunhill-row ;  and  that  any  persons   Railway  Co. 
whom  Chaplin  and  Home  employ  for  the  same  purpose 
are  also  servants  of  the  Company  for  that  purpose,  within 
the  meaning  of  the  act.    Although  the  Company  could  not 
dismiss  the  porters,  inasmuch  as  the  contract  was  made  be- 
tween those  parties  and  Chaplin  and  Home,  and  not  with 
the  Company,  yet  substantially  they  were  servants  in  the 
employ  of  the  Company,  as  doing  what  the  Company  had 
engaged  to  do.     On  the  general  question,  therefore,  which 
turns  upon  the  proper  construction  of  the  act  of  Parlia- 
ment, seeing,  as  I  do,  that  this  Railway  Company  received 
these  goods  upon  an  imdertaking  to  carry  them,  and  to  de- 
liver  them  in  BunhiU-row,  I  think  that  everything  done 
with  respect  to  the  carriage  of  the  goods  is  to  be  considered 
as  done  by  the  servants  employed  by  the  Company,  and  that 
the  substitution  of  any  other  words,  such  as  "  agent,"  or 
"  sub-contract,"  cannot  have  the  effect  of  taking  them  out 
of  the  meaning  of  the  act.  Those  persons  who  do  the  act  are 
their  servants.    It  may  be  added, — for,  although  I  do  not  lay 
much  stress  upon  it  in  the  groimds  of  my  judgment,  I  think 
it  right  to  say,  if  I  entertained  any  doubt  on  the  gene- 
ral question,  (which  I  do  not),  that  where  the  document 
which  has  passed  between  the  plaintiff  and  the  defendants 
describes  the  person  who  is  to  do  the  work  as  their  servant, 
the  inference  to  be  drawn  from  that  document  is,  that  that 
person  was  at  the  time  a  servant  of  the  Company.     When 
it  also  appears,  that  in  that  ticket  the  plaintiff  is  made 
debtor  to  the  Company  for  the  carriage  of  the  goods,  and 
the  porter  who  stole  them  is  described  as  one  of  the  Com- 
pany's porters,  then  I  say  that  it  is  not  competent  for  them 
to  substitute  another  and  a  different  name  for  his.     I  do 
not,  however,  attach  much  importance  to  this  part  of  the 

VOL.  II.  F  F  EXCH. 
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1848.        case ;  for,  upon  the  general  question^  I  am  of  opinion,  that 

Macbu       whoever  discharges  the  duty  which  these  companies  may 

Th»  London  ^*^®  undertaken  are  to  be  considered,  in  point  of  law, 

AND  South-    to  be  their  servants  within  the  meaning  of  this  statute. 

Railway  Co.   The  plaintiff  is,  therefore,  entitled  to  recover  in  this  action, 

and  this  rule  must  be  discharged. 

BoLFE,  B. — I  am  of  the  same  opinion.  The  first  difficulty 
raised  in  the  present  case  proceeded  on  the  notion  that  the 
Company,  by  the  delivery  of  a  ticket  in  which  Johnson's 
name  as  a  porter  appeared,  were  either  estopped,  or  if  not 
so,  yet  that  that  evidence  was  so  conclusive  on  the  point, 
that  no  other  inference  could  be  drawn  from  the  facts  of 
the  case.  I  fairly  own,  that,  if  the  matter  rested  on  this 
ground  alone,  I  should  have  entertained  very  great  doubt 
whether  the  plaintiff  would  be  entitled  to  succeed.  I 
think  that  it  is  dear,  that  the  document  was  mere  mat- 
ter of  evidence,  and  that  it  would  not  have  been  an  estoppeL 
With  regard  to  the  fact  of  service,  I  think  that  there  was 
abundant  evidence  to  shew  that  Johnson  was  the  servant, 
not  of  the  Company,  but  of  Chaplin  and  Home.  But,  even 
if  that  be  so,  I  do  not  think  that  it  is  material  to  discuss 
that  point.  I  have  turned  the  subject  over  in  my  mind 
much  since  the  occasion  when  it  was  last  argued,  and 
therefore  I  do  not  decide  the  matter  on  the  spur  of  the 
moment.  The  Company,  it  appears,  received  these  goods 
at  the  Andover-road  station,  and  undertook  to  deliver  them 
at  Bunhill-row  in  London,  as  common  carriers;  and  I 
think  that  the  statute  must  be  construed,  with  respect  to 
this  Bailway  Company,  as  it  would  have  been  imder  the  old 
system  in  former  times.  It  seems  that  the  practice  of  the 
Company  was  to  bring  the  goods  which  were  carried  by 
them  to  the  Yauxhall  station ;  and,  as  was  assumed,  and 
we  may  therefore  take  it  as  proved,  that  they  employed 
Chaplin  and  Home  to  deliver  these  goods  in  different  parts 
of  London  for  them.    Chaplin  and  Home  employ  Johnson, 
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and  he  steals  the  goods.     The  question  then  arises^  are  the        1848. 
Company  liable  for  that  felonious  act  ?     They  would  un-       Machu 
doubtedly  be  liable,  unless  the  statute  has  limited  their    -,     ,•• 
liability.     The  act  says,  that  carriers  shall  not  be  liable  for    and  Soutb- 
goods  of  this  description  unless  an  insurance  price  be  paid ;   Railway  Co. 
but  then  comes  the  8th  section,  which  provides,  "that 
nothing  in  this  act  shall  be  deemed  to  protect  any  mail 
contractor,  stage-coach  proprietor,  or  other  common  carrier 
for  hire,  from  liability  to  answer  for  loss  or  injury  to  any 
goods  or  articles  whatsoever,  arising  from  the  felonious  acts 
of  any  coachman,  guard,  bookkeeper,  porter,  or  other  ser- 
vant in  his  or  their  employ."    Is  Johnson,  then,  a  book- 
keeper, porter,  or  other  servant  in  the  employ  of  the  Com- 
pany ?    I  think  he  is.     I  admit  that  the  question  of  lia- 
bility, arising  from  the  acts  of  servants  or  agents,  has  been 
a  subject  well  considered  of  late  years.    I  agree  in  what  was 
said  by  Mr.  Justice  Litdedale^  in  Laugher  v.  Pointer^  and  by 
this  Court,  in  Quarman  v.  Burnett^  which  has  been  acted 
upon  in  Rapson  v.  Cvbitt ;  but  I  do  not  think  that  those 
cases  apply  to  the  present     In  those  cases  a  wrongful  act 
had  been  done  by  somebody,  and  the  question  was,  has 
the  party  injured  a  remedy  against  some  one  other  than 
the  actual  party  who  committed  the  injury  ?     Against  the 
actual  party  of  course  he  has  a  remedy.     The  answer  is, 
yes  he  has,  against  the  master  of  the  party  who  did  the 
damage.    The  liability  for  the  wrongful  act  originates  from 
the  relation  of  master  and  servant     That  is  not  so  here. 
The  right  against  the  Company  arises,  not  from  the  rela- 
tion of  master  and  servant,  but  by  virtue  of  a  contract  • 
into  which  they  have  entered  to  deliver  the  goods.     The 
Company  defend  themselves  on  the  ground,  that  the  per- 
son who  stole  the  goods  was  not  their  servant     What, 
then,  is  the  meaning  of  the  word   "  servant,"  in  the  8th 
section  of  the  act  ?    It  has  been  contended,  on  the  part  of 
the  defendants,  that  no  one  is  a  servant  of  a  carrier,  within 
the  meaning  of  that  section,  unless  he  be  actually  hired, 

pf2 
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1848.  retained^  and  paid  by  him.  I  do  not»  however,  see  how 
MACHa  such  a  construction  can  possibly  be  pot  upon  that  seo- 
Tbb  LoNDoir  ^^^ '  ^^^  ^^  BajBy  that  ^'  nothing  in  the  act  contiuned  shall 
AMD  South-  protect  from  liability  firom  loss  or  injury  arising  from  the 
Railway  Co.  felonious  acts  of  any  coachman,  guard,  bookkeeper,  porter, 
or  other  servant  in  his  employ."  What  is  the  meaning  of 
that?  The  legislature  felt  that,  having  ^ven  protection  to 
the  carrier  against  responsibility  for  goods  not  insored,  it 
was  not  necessary  to  say  that,  in  the  event  of  uninsured 
goods  being  stolen  by  the  carrier  himself,  he  should  not  be 
entitled  to  protection ;  but  they  proceed  at  once  to  speak 
of  the  felonious  acts  of  bookkeepers  or  other  servants  in  his 
^  employ.  I  think  that  a  very  large  construction  ought  to 
be  given  to  these  words ;  they  must  be  taken  to  mean  bodc- 
keepers,  porters,  or  other  servants  actually  employed  to  do 
what  the  carrier  has  undertaken  to  do.  The  legislature  not 
only  contemplated  that  a  carrier  might  himself  carry  the 
goods  delivered  to  him,  but  that  he  might  hand  them  over 
to  another  person  to  carry.  If  they  were  stolen  by  himself 
he  of  course  would  not  be  protected ;  neither  do  I  think  he 
would  if  the  person  whom  he  had  employed  as  a  substitute 
were  to  steal  them.  Unless  that  construction  be  adopted, 
this  anomaly  would  follow.  Nothing  was  more  common, 
^  under  the  old  system,  than  for  the  coachman  to  hire  the 
guard,  or  the  guard  the  coachman ;  and  if  a  person  had  lost 
anything  sent  by  a  stage-coach,  and  had  sued  the  pro- 
prietor, could  the  claimant  be  turned  round  by  the  pro- 
prietor saying,  "  1  did  not  employ  the  guard  or  coachman?" 
".  I  think,  therefore,  that  when  the  legislature  used  the  word 
"  servant"  in  this  section,  they  meant  to  say,  the  carrier 
being  clearly  liable  if  he  steals  the  goods  himself,  and  it 
being  his  ordinary  duty  as  carrier  to  carry  them  himself, 
he  shall  equally  be  responsible  if  any  other  person  employ- 
ed under  the  contract  steals  them.  I  therefore  think  that 
Chaplin  and  Home  were  servants  of  the  Company  within 
the  meaning  of  the  8th  section  of  the  act  of  Parliament, 
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and  that  every  person  was  so  who  was  directly  or  indirectly         1848. 

employed  by  them  to  do  what  they  had  contracted  to  do  by       Machu 

themselves  or  by  others  under  them.     I  therefore  am  of  «_    ?' 

...  .  *"■  London 

opinion^  that  the  plaintiff  is  entitled  to  succeed,  and  con-    and  South- 

sequently  that  this  rule  ought  to  be  discharged.  Railway  Co. 

Platt,  B. — I  am  of  the  same  opinion.  This  statute, 
when  considered  with  attention,  can  be  very  plainly  ex- 
pounded, and  ought  to  be  construed  with  reference  to  the 
duty  of  carriers,  according  to  the  custom  of  the  realm.  I 
Without  this  statute  a  carrier  would  be  liable  for  the  safety 
of  the  goods  until  their  arrival  at  their  place  of  destination. 
Suppose,  in  this  case,  the  goods,  instead  of  having  been 
stolen,  had  been  injured  by  careless  treatment  between  the 
railway  station  and  the  place  of  delivery,  could  there  be 
any  doubt  that  the  carrier  would,  in  case  the  goods  were 
insured,  be  liable  for  the  damage  they  might  have  received  ? 
I  think  there  could  not;  and  for  this  reason,  that  the 
carriers  who  drove  the  horses,  in  taking  the  goods  from 
the  station  to  their  ultimate  place  of  destination,  were 
the  agents  and  servants  of  the  Company  for  that  purpose. 
The  form  of  the  declaration  would  be,  that  the  defend- 
ants were  guilty  of  negligence  by  their  servants.  These 
porters  are  consequently,  for  some  purposes,  the  agents 
of  the  Company ;  for  they  have  entered  into  a  contract 
in  respect  of  these  goods,  which  depends  upon  and  re- 
fers to  the  contract  in  question.  This  case  is  totally  dif- 
ferent from  that  of  the  job-master,  who  drives  the  horses 
he  lets  out  for  hire  by  his  postilion,  and  over  the  posti- 
lion the  hirer  of  the  horses  has  no  control  whatever. 
In  every  case  the  owner  of  horses  or  a  vessel  is  bound  to 
place  them  under  such  governance  as  shall  prevent  the 
occurrence  of  any  injury  by  negligence  to  any  of  the 
subjects  of  the  Queen.  If  any  injury  does  occur,  the 
master  who  placed  the  negligent  person  there  becomes 
himself  responsible    for   the   injury   which   has  been   so 
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1848.  done.  But  all  these  cases  rest  upon  a  totally  differ- 
Machu  ent  principle;  for  there  the  mischief  is  brought  about 
The  London  ^7  *^®  person  who  drives  or  authorises  the  driver;  and 
AND  Sooth-  therefore^  as  regards  the  public,  the  job-master,  and 
Railway  Co.  not  the  party  who  hires  the  horses,  is  the  master  of  the 
driver.  The  present  case  arises  out  of  a  relation  created 
by  contract  A  carrier  undertakes  to  carry  goods  fix>m  one 
place  to  another,  and  then  it  is  said,  that,  because  the  goods 
were  stolen  by  a  servant  of  a  sub-contractor  employed  by 
rthe  carrier,  the  carrier  is  not  responsible.  It  is  clear  that 
this  question  is  not  affected  by  the  decisions  on  cases  of 
negligence,  which  are  independent  of  any  contract  between 
the  parties.  We  must  therefore  look  to  the  meaning  of 
the  statute.  Its  meaning  was  this — as  the  great  responsi- 
bility cast  on  carriers,  without  due  notice  of  the  value  of 
goods  committed  to  their  care,  operated  as  a  great  hardship 
upon  them — for  if  the  carrier  knew  that  a  parcel  bailed  to 
him  was  of  great  value  (as,  for  instance,  a  casket  of  jewels) 
he  would  not  leave  it  exposed  to  the  hands  of  a  thief- 
it  was,  therefore,  thought  just  by  the  legislature,  that  the 
carrier  should  have  notice  of  the  value  of  the  article ;  and 
that,  if  he  had  not,  he  need  not  use  extraordinary  care, 
and  should  not  be  responsible  for  it  in  case  it  should  be 
lost.  The  means  the  legislature  took  of  effecting  that  was 
by  requiring  the  bailor  to  pay  a  premium  for  the  additional 
care  to  be  employed  in  the  carriage  of  the  goods.  But 
the  legislature  say  to  the  carrier,  "  Although  we  give  you 
all  this  protection  in  that  case,  we  will  not  extend  it  to 
*  those  cases  where  the  loss  has  been  by  felony."  That  is 
the  meaning  of  the  8th  section ;  for  its  effect  is  to  take  out 
of  the  operation  of  the  statute  all  losses  occasioned  by  felony 
on  the  part  of  persons  who,  in  case  of  loss,  might  be  treated 
^  as  servants  of  the  carrier;  for  I  say  that  the  persons  so 
employed  are  his  servants  within  the  true  meaning  of  this 
section,  although  it  is  unnecessary  to  go  to  that  extent  in 
coming  to  a  decision  in  the  present  case.     I  have  paid  the 


TRINITY  TERM,    11  VICT.  433 

utmost  attention  to  the  vigorous  and  ingenious  arguments        1848. 
of  the  learned  counsel  for  the  defendants ;  but  I  still  thinks       Machu 
that,  upon  the  construction  of  the  statute,  the  matter  is  ^^^  ^^^  ^ 
very  plsdn.     Any  person  employed  by  a  carrier  to  perform    and  South- 
the  contract  into  which  he  enters,  is  a  servant  in  the  employ  Railway  Co. 
of  the  carrier,  within  the  true  meaning  of  this  statute. 
Any  other  construction  would  be  the  parent  of  very  dan- 
gerous consequences.   These  companies  might  let  out  every 
single  part  of  their  carriers'  business,  which  is  generally 
very  extensive,  to  others,  who  might  employ  other  servants 
imder  them.     If  we  were  to  hold  that  such  persons  are  not 
the  servants  of  the  Company,  a  complete  immunity  would 
be  obtained  from  the  responsibility  for  every  single  thefl 
that  might  be  committed  from  one  end  of  their  line  to  the 
other,  under  the  pretext  that  the  persons  by  whom  the 
thefl  had  been  committed  were  not  their  servants  or  in 
their  employ.     It  would  be  an  exceedingly  dangerous  doc- 
trine to  hold,  that  these  persons,  who  enjoy  all  the  profits 
derived  from  the  carriage  of  the  goods,  shall,  by  a  sub-con- 
tract unknown  to  the  other  party,  get  rid  of  their  respon-  • 
sibility.     As  to  the  other  point,  I  think  that  the  ticket 
produced  did  not  operate  as  an  estoppel,  but  that  it  was 
mere  matter  of  evidence. 

Rule  discharged. 
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1848. 


June  6. 

C 


Brown  and  Wife  v.  Hartill. 


A  declaration  v^' OVEN  ANT. — The  declaration  stated^  that  by  a  me- 

ontan^agree'^  morandum  of  agreement  under  seal,  bearing  date  the  27th 

27th'of'A  rii***  day  of  April,  a.d.  1840,  and  made  between  the  defendant 

1840,  whereby,  of  the  one  part,  and  the  plaintiffs  of  the  other  part,  (profert), 

that  the  de-  after  reciting  that  the  defendant  was  indebted  to  the  plain- 

indebte/tothe  *^^®  ^^  ^^^**  which  he  agreed  to  repay  with  interest  at  5£ 

phuntiflTt  Ui  p^ji  cent,  it  was  mutually  agreed  as  follows,  that  is  to 

paid,  with  say,  '^  that  the  said  sum  of  60/.  shall  remain  in  the  hands 

per  cent.,  it  o^  ^^  ^aid  J.  Hartill,  at  and  afler  the  rate  of  interest  afore- 

"  thafthe^said  ^^^*  ^^^  ^^®  ^^^  ^^  ^^®  ^**®  hereof  until  the  fuU  end  and 
sum  of  60/.        term  of  one  whole  year ;  that  at  the  expiration  of  that  pe- 

thall  remain  in       ,  ,  ,  ,  , 

the  hands  of  riod,  (if  the  interest  hereinbefore  mentioned  shall  be  then 
ant,  from*the  "  P^id,  and  710  notice  be  then  given  to  call  in  the  same),  the 
date  hereof,        g^^jj  g^jm  ^f  gQ/  gj^^y  continue  in  the  hands  of  the  said  J. 

for  one  whole 

year;  that,  at     Hartill  for  another  year,  and  so  on  from  year  to  year,  until 

the  expiration  •  .       .  ,  .  i    n   i         .  ,        «  .  ^  -.-.t-  -r> 

of  that  pe-  notice  in  writing  shall  be  given  by  the  said  W.  Brown,  or 
[nteresfsh^u  Leah  his  wife,  to  call  in  the  same;  that  twelve  calendar 
be  then  paid,      months'  notice  in  writing  shall  be  sriven  to  call  in  the  said 

and  no  notice  .      ,  °  ,       ^ 

be  then  given  principal  sum  of  60/. ;  and  that,  at  the  expiration  of  the  said 

same),  the  60/.  notice,  the  Same  shall  be  paid  by  instalments  of  10/.  every 

in'Se^'hilidrof  *^*^^  month,  until  the  whole  amount  be  paid,  the  first  pay- 

H.  for  another  ment  of  10/.  to  be  made  at  the  expiration  of  fifteen  months 

year,  and  so  on 
from  year  to 

year,  until  notice,  in  writing,  shall  be  given  by  B.  (the  plaintiff)  to  call  in  the  same;  that  tweWe 
calendar  months'  notice,  in  writing,  shall  be  given  to  call  in  the  60/.;  and  that,  at  the  expira. 
tion  of  the  said  notice,  the  same  shall  be  paid  by  instalments  of  10/.  every  third  month,  until 
the  whole  amount  be  paid,  the  first  payment  of  10/.  to  be  made  at  the  expiration  of  fifteen 
montha  from  the  date  of  the  said  notice,  so  that  the  whole  amount  of  60/.  shall  be  paid  by  the 
end  of  two  years  and  six  months  from  the  date  of  the  said  notice."  Averment,  that  notice 
in  writing,  dated  the  29th  of  May,  1846,  was  served  upon  the  defendant  to  call  in  the  principal 
turn  of  60/.;  and  that,  although  twelve  calendar  months  from  the  date  of  such  notice  and  service 
thereof  elapsed  before  the  commencement  of  the  suit,  and  although  six  months  from  the  expira- 
tion of  the  said  twelve  months  had  also  elapsed,  and  although  two  instalments  had  become  due, 
yet  the  defendant  had  not  paid  the  same.  On  demurrer,  heldt  (Plait,  B.,  disseniiente),  that, 
after  the  expiration  of  the  first  year,  the  notice  to  pay  off  the  principal  might  be  given  at  any 
period  of  the  year,  and  that  the  time  for  payment  of  the  instalments  was  to  be  calculated  from 
the  date  of  the  notice,  not  from  the  day  of  the  year  corresponding  with  the  date  of  the  agree* 
ment. 
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from  the  date  of  the  said  notice,  so  that  the  whole  amount  1848. 
or  sum  of  60/.  shall  be  paid  by  the  end  of  two  years  and 
six  months  from  the  date  of  the  said  notice :  the  interest 
to  be  paid  on  such  amount  only  as  shall  remain  unpaid." 
Ayerment,  that,  at  the  expiration  of  one  whole  year  from 
the  date  of  the  said  memorandum  of  agreement,  ''  notice 
in  writing,  bearing  date  the  29th  of  May,  a.d.  1846,  was 
served  by  the  plaintiffs  upon  the  defendant,  to  call  in  the 
principal  sum  of  60/.;  and  that,  at  the  expiration  of  twelve 
calendar  months  from  the  day  and  year  last  aforesaid,  the 
principal  sum  of  60/.  would  be  required  by  the  plaintiffs  to 
be  paid  by  instalments  of  10/.  every  third  month,  until  the 
whole  amount  thereof  should  be  paid;  and  that  the  first  pay- 
ment of  10/.  was  to  be  made  at  the  expiration  of  fifteen 
months  from  the  date  of  the  notice  last  aforesaid,  so  that 
the  whole  of  the  said  amount  or  sum  of  SOL  should  be  paid 
at  the  end  of  two  years  and  six  months  from  the  date  of  the 
said  last-mentioned  notice.  Nevertheless,  although  twelve 
calendar  months  from  the  date  of  the  said  last-mentioned 
notice,  and  from  the  service  thereof  on  the  defendant,  had 
elapsed  before  the  commencement  of  this  suit,  and  although 
six  months  from  the  expiration  of  the  said  twelve  calendar 
months  had  also  elapsed  before  the  commencement  of  this 
suit,  and  although  the  two  instalments  of  10/.  and  10/.  of 
the  said  principal  sum  of  60/.  had  become  due  and  payable 
from  the  defendant  before  the  commencement  of  this  suit, 
under  and  by  virtue  of  the  said  memorandum  of  agreement 
and  of  the  said  notice  so  given  thereunder  as  aforesaid,  yet 
the  defendant  hath  never  at  any  time  paid  to  the  plaintiffs, 
or  either  of  them,  the  said  two  instalments  of  10/.  and  10/., 
or  either  of  them,  but  the  same  still  remain  and  are  wholly 
due  from  and  unpaid  by  the  defendant." — The  declaration 
then  alleged  the  non-payment  of  the  interest  due  on  the  said 
sum  of  60/. 

Special  demurrer,  assigning,  amongst  other  causes,  that 
it  did  not  appear  that  any  sufficient  notice  to  repay  the 
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1848.  principal  money  had  been  given,  as  it  did  not  appear  that 
such  notice  had  been  given  at  the  expiration  of  any  second 
or  subsequent  year,  calculated  from  the  date  of  the  contract: 
thaty  as  the  declaration  shewed  that  the  notice  to  call  in 
the  principal  money  was  given  after  the  expiration  of  the 
first  year,  the  plaintiff  should  have  made  it  clearly  appear 
in  his  declaration,  that  a  period  of  fifteen  months  from  the 
time  of  the  giving  such  notice  had  elapsed  after  the  expira- 
tion of  some  second  or  subsequent  year,  calculated  from  the 
date  of  the  alleged  contract.     Joinder  in  demurrer. 

Crowdevy  in  support  of  the  demurrer. — The  defendant  conr 
tends,  that,  according  to  the  true  construction  of  this  agree- 
ment, the  notice,  in  order  to  be  valid,  must  expire  at  the 
end  of  twelve  calendar  months  terminating  on  some  27th 
day  of  April.  The  plaintiffs  on  the  other  hand  assume, 
that  aft^er  the  expiration  of  the  first  year  they  might  at  any 
time  give  a  notice,  which  would  tdse  effect  fifteen  months 
afterwards.  The  intention  was,  that  the  60L  should  at 
all  events  remain  in  the  hands  of  the  defendant  from  the 
27th  of  April,  1840,  until  the  end  of  one  whole  year;  and 
if  the  interest  were  paid,  and  no  notice  then  given,  it  should 
remain  for  another  year,  and  so  on  from  year  to  year.  The 
deed,  in  fact,  creates  a  quasi  tenancy  from  year  to  year 
of  this  money.  [AMersoriy  B. — At  the  end  of  the  first  year 
the  plaintiffs  might  clearly  have  given  a  notice  to  pay  the 
next  day.  But  if  they  pass  over  the  year  by  one  single  day, 
the  defendant  may  retain  the  money  for  the  whole  of  another 
year,  and  so  on  from  year  to  year  unless  notice  be  given. 
How  do  you  construe  the  words  ^'so  that  the  whole 
amount  or  sum  of  60/.  shall  be  paid  by  the  end  of  two  years 
and  six  months  ^roTw  the  date  of  the  said  notice  f^  Suppose 
notice  given  a  week  after  the  expiration  of  the  year,  ac- 
cording to  yoiir  argument,  it  would  not  take  effect  until  the 
end  of  two  years  all  but  a  week,  and  then  there  would  be 
eighteen  months  more  for  the  payment  of  the  instalments. 
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How  is  that  consistent  with  the  provision  that  the  whole         1848. 
shall  be  paid  at  the  end  of  two  years  and  six  months  from        browk 
the  date  of  the  notice?]     The  previous  words  are  not  "if      ^• 
no  notice  shall  have  been  given  "  to  call  in  the  same^  but  '4f 
notice  be  then  given^  that  is,  given  on  some  27  th  day  of 
April     This  construction  is  consistent  with  the  stipulation 
as  to  interest,  which  does  not  become  due  until  the  end 
of  the  year.     \AldeTtoni  B. — It  may  be  paid  at  and  after 
the  rate  of  5L  per  cent,  for  the  period  during  which  the 
defendant  holds  the  money.     Your  construction  gives  no 
effect  to  the  words  ^^  from  the  date  of  the  said  notice."]  * 
They  mean  from  the  date  of  the  period  when  the  holding  of 
the  money  first  commenced,  that  is,  from  some  27th  day 
of  April. 

T.  Jonesy  contrtL — The  declaration  shews,  that  everything 
has  been  done  which  was  requisite  to  entitle  the  plaintiffs 
to  the  money.  The  construction  contended  for  by  the 
defendant  is  at  variance  with  the  terms  of  the  agreement. 
All  diflSculty  would  be  removed  if  the  words  "unless  notice 
in  writing"  were  substituted  for  the  words  "until  notice 
in  writing." 

Crowder  replied. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  judgment.  The  question  is,  whether  the  notice 
to  pay  the  principal  sum  is  to  expire  at  a  period  corre- 
sponding with  the  date  of  the  agreement,  or  at  any  time  of 
the  year.  The  language  of  the  deed  is,  that  the  money 
shall  remain  in  the  hands  of  the  defendant  for  one  whole 
year,  and  "  that  at  the  expiration  of  that  period,  if  the 
interest  hereinbefore  mentioned  shall  be  then  paid,  and  no 
notice  be  then  given  to  call  in  the  same,"  the  money  shall 
continue  in  the  hands  of  the  defendant  for  another  year. 
The  expression  "  if  no  notice  be  then  given "  may  either 


438  EXCHEQUER   REPORTS. 

1848.  mean,  "  if  no  notice  shall  at  that  time  have  been  given,"  or 
"  if  no  notice  shall  then  be  given."  There  is  considerable 
difficulty  in  saying  what  the  parties  really  did  mean.  Then 
the  rule  of  cx>n8truction  is,  that  the  instrument  most  be 
construed  most  favourably  for  the  parties  for  whose  benefit 
it  was  made.  The  provision  as  to  notice  is,  that  the  money 
*^  shall  continue  in  the  hands  of  Hartill  for  another  year, 
and  so  on  from  year  to  year,  until  notice  in  writing  shall 
be  given  by  the  said  W.  Brown,  or  Leah  his  wife,  to  call 
in  the  same;  and  that  twelve  calendar  months'  notice  in 
writing  shall  be  given  to  call  in  the  said  principal  sum  of 
60/. ;  and  that,  at  the  expiration  of  the  said  notice,  the  same 
shall  be  paid  by  instalments  of  10/.  every  third  month,  until 
the  whole  amount  be  paid,  the  first  payment  of  10/.  to  be 
made  at  the  expiration  of  fifteen  months  from  the  date  of 
the  said  notice,  so  that  the  whole  amount  or  sum  of  60/. 
shall  be  paid  by  the  end  of  two  years  and  six  months  from 
the  date  of  the  said  notice."  In  order  to  give  full  efiTect  to 
the  words  "from  the  date  of  the  said  notice,"  we  must 
understand  that  the  notice  may  be  given  on  any  day  of  the 
year,  and  that  when  it  is  given,  the  whole  money  must  be 
paid  within  two  years  and  six  months  from  that  date. 
That  explains  the  ambiguity  of  the  expression,  "  if  no  notice 
be  then  given,"  and  shews  its  meaning  to  be,  "  if  no  notice 
shall  have  then  been  given." 

Alderson,  B. — I  am  of  the  same  opinion.  The  instru- 
ment is  capable  of  receiving  a  reasonable  construction,  so  as 
to  give  effect  to  every  word  of  it.  The  agreement  is,  that 
the  party  shall  have  the  money  for  one  whole  year ;  and  if 
at  the  expiration  of  that  period  the  interest  is  paid,  and  no 
notice  "be  then  given" — which  I  construe,  "shall  have  then 
been  given" — the  party  is  to  hold  the  money  for  another 
year,  and  so  on  from  year  to  year  until  notice  be  given. 
But,  inasmuch  as  the  party  might  be  put  to  inconvenience 
by  notice  being  given  in  the  course  of  any  year,  even  on 


Hartill. 
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the  day  or  hour  before  the  expiration  of  the  year,  a  Btipu- 
lation  is  inserted  that  the  notice  shall  be  of  a  particular 
length,  namely,  twelve  months ;  and  then  the  money  is  to  "• 

be  paid  by  instalments  every  third  month,  the  first  payment 
to  be  made  at  the  expiration  of  fifteen  months  from  the 
date  of  the  notice.  If  the  notice  be  dated  on  the  day  it 
is  actually  given,  then,  by  the  stipulation  in  the  agreement, 
from  that  date  apparent  on  the  face  of  the  notice,  two 
years  and  a  half  is  the  period  within  which  the  whole  money 
is  to  be  paid.  According  to  Mr.  Crowdei's  argument,  if  the 
notice  were  dated  on  the  28th  of  April,  the  whole  money 
would  not  be  payable  imtil  three  years  and  six  months, 
wanting  one  day,  after  the  date  of  the  notice.  That  is  a 
contradiction  of  the  terms  of  the  agreement,  which  require 
it  to  be  paid  at  the  end  of  two  years  and  six  months  from 
the  date  of  the  notice.  The  true  construction  is,  that  the 
notice  may  be  given  at  any  time  of  the  year,  and  the  party 
may  hold  the  money  from  year  to  year,  until  such  notice 
be  given. 

EoLFE,  B. — The  case  has  been  argued  as  if  there  existed 
an  analogy  between  this  notice  and  a  notice  to  quit ;  but 
there  is  no  such  analogy.  If,  indeed,  any  analogy  is  to  be 
drawn,  it  is  from  a  notice  to  pay  ofi*  a  mortgage.  It  is  per- 
fectly plain,  that  although  a  mortgage-deed  provides  for  the 
payment  of  interest  on  the  first  of  January  and  the  first  of 
July,  the  stipulation  as  to  six  months'  notice  for  repayment 
of  the  principal  does  not  mean  that  the  notice  is  to  be  given 
on  any  particular  day,  but  the  mortgagee  may  give  the  no- 
tice at  any  moment  of  time.    That  is  the  analogy  which  pre- 

• 

sents  itself  to  my  mind.  But  we  must  construe  the  agree- 
ment according  to  its  terms ;  and,  on  looking  at  it,  I  should 
feel  no  doubt  on  the  subject,  were  it  not  that  my  Brother 
Piatt  entertains  a  different  view.  Suppose  the  stipulation 
as  to  notice,  instead  of  coming  after  the  previous  sentence, 
had  preceded  it,  the  agreement  would  then  have  been,  that 
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1848.        the  partj  should  have  the  money  for  one  whole  year^  and 
"     '    "^      that  twelve  calendar  months'  notice  in  writing  should  be 
V*  giyen  to  call  in  the  principal  sum.     If  it  had  stood  there, 

no  doubt  the  notice  might  have  been  given  on  any  day. 
Then  it  is  suggested  that  the  words,  ''if  the  interest  here- 
inbefore mentioned  shall  be  then  paid^  and  if  no  notice  be 
then  ^ven  to  call  in  the  same^"  mean, ''  if  the  interest  is 
paid,  and  no  notice  be  an  that  day  given,"  the  party  may  hM 
the  money  from  year  to  year.  That  is  a  forced  constmoticHi, 
not  only  inconsistent  with  the  ordinary  analogy  of  a  mortgage 
deed,  but  involves  a  necessary  absurdity ;  for,  in  that  view, 
the  saying  that  the  party  may  hold  on  another  year  ''  if  the 
interest  be  paid,  and  no  notice  be  given,"  is  the  same  thing 
as  saying,  "  if  the  interest  be  paid,  and  notice  given.'*  But 
if  the  interest  be  paid,  and  no  notice  given,  then  he  is  to 
hold  for  another  year,  and  so  on  from  year  to  year;  but  if 
notice  be  given,  the  notice  will  regulate  the  repayment.  It 
seems  to  me,  both  from  the  reason  of  the  thing  and  the 
construction  of  the  instrument,  that  the  party  is  to  be  at 
liberty  to  give  the  notice  at  any  time. 

Platt,  B. — I  have  the  misfortune  to  differ  from  my 
learned  brethren.  I  do  not  see  any  analogy  between  the 
present  case  and  that  of  a  tenancy  from  year  to  year,  or  a 
mortgage-deed.  We  must  look  at  the  instrument  itself, 
and  collect  therefrom  its  meaning.  K  the  plaintiffs'  view 
be  correct,  they  would  be  entitled  to  recover  these  two  in- 
stalments eighteen  months  after  the  date  of  the  notice ;  but 
that  depends  upon  the  true  construction  of  the  agreement. 
When,  then,  is  the  notice  to  be  given  ?  It  is  evident,  from 
the  terms  of  the  deed,  that  the  parties  considered  it  might 
be  inconvenient  to  pay  the  whole  amount  at  once,  and  there- 
fore provision  is  made  for  the  time  which  the  payment 
should  occupy.  The  deed  states,  that  the  defendant  shall,  at 
all  events,  be  entitled  to  hold  the  money  for  one  year,  and 
he  is  bound  to  pay  interest  at  the  end  of  that  time.     There 
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Lb  to  be  a  twelve  months'  notice  of  repayment,  and  the  first  1848. 
instalment  is  to  be  paid  at  the  expiration  of  three  months, 
and  the  whole  at  the  end  of  two  years  and  six  months  from 
the  date  of  the  notice.  It  therefore  seems  to  me,  on  the 
tace  of  the  instrument,  contemplated  by  the  parties,  that 
three  years  and  a  half  should  expire  before  the  repayment 
of  the  whole ;  and  that  two  years,  at  all  events,  should  ex- 
pire before  the  three  months'  instalments  began  to  run.  I 
must  distrust  my  own  judgment  when  I  find  grave  opinions 
opposed  to  mine ;  but  with  all  respect  for  those  opinions, 
I  cannot  bring  my  mind  to  understand  how  it  is  consistent 
with  the  provisions  of  this  deed,  that  the  notice  should  be 
given  at  any  time  of  the  year.  If,  at  the  end  of  the  first 
year,  the  interest  is  not  paid,  the  plaintiff  might  recover 
the  money ;  but  if  the  interest  is  paid,  and  no  notice  then 
^ven,  the  parties  would  stand  in  precisely  the  same  situa- 
tion for  another  year — the  whole  period,  in  effect,  con- 
tinuing until  the  end  of  the  second  year.  If  the  interest 
was  not  then  paid,  an  action  might  be  brought ;  but  if  the 
interest  was  paid,  and  notice  given  on  the  expiration  of  the 
second  year,  the  whole  money  would  be  payable  at  the  end 
of  four  years  and  a  half  from  the  date  of  the  deed.  At  the 
end  of  the  first  year,  if  the  interest  was  paid,  and  no  notice 
given,  the  parties  would  stand  in  the  same  situation  as  if 
the  deed  had  been  executed  on  that  day.  It  therefore 
appears  to  me,  that  the  notice  should  be  given  on  some  27  th 
day  of  April,  and  from  that  time  are  dated  the  rights  and 
liabilities  of  the  parties. 

Judgment  for  the  plaintiffs. 
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MayQi.  Graham  V.  Inoleby  and  Glover. 

PIm  of  privi.  JL/EBT  for  goods  sold  and  delivered. — The  defendant  Gk>-> 
^ej.^^ng  ^^^  pleaded,  that»  before  and  at  the  time  of  the  oommenoe- 
^  ^  ^  1"    ment  of  the  suit,  he  was,  and  from  thence  hitherto  hath  been 

attorney  of  the  ' 

Court  of  and  still  is,  one  of  the  attomies  of  the  court  of  our  Lady  the 

Queen's  Bench, 

and  not  an  at-  Queen,  before  the  Queen  herself,  at  Westminster,  in  the 

Court  o^f  Ex'  county  of  Middlesex ;  and  hath  prosecuted  and  defended, 

RL^^u^'ti  ^^^  ^^^^  ^^^^  prosecute  and  defend,  divers  suits  and  pleas 

that  the  defend-  in  the  said  court,  before  our  Lady  the  Queen  herself,  for 

torney  of  the*  divers  liege  subjects  of  our  said  Lady  the  Queen,  as  their 

^M^en^n-  attoniey ;  and  that  he  and  all  others  the  attomies  of  the 

eluding  to  the  g^j^j  court  of  our  Ladv  the  Queen,  before  the  Queen  her- 

oountry ; —  "^  ^  ^ 

Held  bad,  on  self,  prosecuting  and  defending  suits  and  pleas  for  their 
murrer,  for  not  clients  in  that  court,  ought,  by  an  ancient  and  laudable 
r°crificatioin  ^  custom  from  time  immemorial  used  and  approved,  according 
by  the  record,     to  the  laws  and  customs  of  this  realm  and  the  liberties  and 

privileges  of  the  said  court  of  our  Lady  the  Queen,  before 
the  Queen  herself,  to  be  free  and  exempt  from  being  com- 
pelled against  their  will,  and  have  not  nor  hath  any  or  either 
of  them  at  any  time  or  times  whatsoever  hitherto  been  used 
or  accustomed  to  be  compelled,  to  answer  any  plea  or  plaint, 
in  any  action  personal,  (pleas  of  freehold,  felony,  and  appeals 
only  excepted),  before  any  justice  or  minister  of  our  Lady 
the  Queen,  or  other  judges  whomsoever,  in  any  court  what- 
soever, except  before  the  justices  of  our  said  Lady  the 
Queen,  of  the  said  court  of  our  said  Lady  the  Queen,  before 
the  Queen  herself,  at  Westminster  aforesaid :  that  the  said 
other  defendant,  Ingleby,  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  was,  and  from  thence  hitherto  hath 
been  and  still  is,  one  of  the  attomies  of  the  said  court  of 
our  Lady  the  Queen,  before  the  Queen  herself,  at  West- 
minster aforesaid ;  and  hath  prosecuted  and  defended,  and 
still  doth  prosecute  and  defend,  divers  suits  and  pleas  in  the  . 
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same  court,  before  our  Lady  the  Queen,  for  divers  other  1848. 
liege  subjects  of  our  said  Lady  the  Queen,  as  their  attorney; 
that,  at  the  commencement  of  this  action,  he,  the  defendant 
Glover,  vras  not,  nor  was  the  defendant  Ingleby,  nor  hath 
either  he,  the  defendant  Glover,  or  the  defendant  Ingleby, 
ever  been  an  attorney,  officer,  or  minister  of  the  said  court 
of  our  Lady  the  Queen,  before  the  Barons  of  her  Exche- 
quer, at  Westminster :  and  this  the  defendant  is  ready  to 
verify ;  wherefore  he  prays  judgment,  if  the  said  court  of 
our  Lady  the  Queen,  before  the  Barons  of  her  Exchequer, 
at  Westminster,  will  and  ought  to  take  cognisance  of  the 
said  plea. 

Keplication,  that,  at  the  time  of  the  commencement  of 
this  action,  the  defendant  Glover  was  an  attorney,  officer, 
and  minister  of  the  said  court  of  our  said  Lady  the  Queen, 
before  the  Barons  of  her  Exchequer,  at  Westminster;  and 
this  the  plaintiff  prays  may  be  inquired  of  by  the  coun- 
try, &c 

Special  demurrer,  assigning  for  cause,  that  the  replication 
ought  not  to  have  concluded  to  the  country,  but  with  a 
verification  by  the  record.     Joinder  in  demurrer. 

Martin^  in  support  of  the  demurrer. — The  replication 
ought  to  have  concluded  with  a  verification  by  the  record. 
The  6  &  7  Vict.  c.  73,  s.  2,  prohibits  any  person  from  act- 
ing as  an  attorney,  unless  admitted  and  enrolled.  The  pre- 
sent case  is  not  distinguishable  from  Foster  v.  Cole{a)y 
where,  on  demurrer  to  a  similar  replication,  the  Court  said, 
"  The  plaintiff  should  have  concluded  to  the  record,  for  no 
man  can  be  an  attorney  but  by  the  act  of  the  Court,  and 
that  act  must  appear  by  the  record;  for  we  will  not  go  to 
a  jury  to  inquire  into  our  own  act.''  Barker  v.  Forrest  (b) 
is  an  authority  to  the  same  effect.  This  plea  is  according 
to  the  form  given  in  Chitty  on  Pleading  (c),  but  the  case  of 

(a)  1  Str.  7G.  (b)  1  Sir.  532.  (c)  Vol.  3,  p.  12. 

VOL.    n.  Q  Q  EXCH* 
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1848.  Percival  v.  Cooke  (a)  shewB  that  the  plea  would  be  good, 
without  the  averment  that  the  defendant  is  not  an  attorney 
of  this  court  The  burthen  of  proof  is  there&re  on  the 
plaintiff,  and  he  must  shew*  by  the  production  of  the  roll, 
that  the  defendant  is  an  attorney  of  this  court  .  [JPlatt,  B., 
referred  to  Wcdford  v.  Fketu)ood{b).'] 

Cowling^  contr^ — The  replication  properly  concludes  to 
the  country.  In  the  Doctrina  Placitandi,  tit  "Privilege," 
sec  4,  it  is  sidd,  "  K  he  pleads  privilege  as  an  attorney,  he 
may  produce  his  writ  of  privilege  or  admission  upon  record, 
and  conclude  ^  as  it  appears  by  the  recordy  and  then  the  de- 
fendant cannot  be  deemed  to  be  an  attorney :  Salk.  545, 
Skin.  582 ;  or  he  may  plead  it  without  producing  it,  and 
then  it  may  be  denied:  Salk.  545."  In  Rex  v.  Crossley{c)y 
which  was  an  indictment  against  an  attorney  for  perjury. 
Lord  Kenyon  ruled,  that  the  book  from  the  Master's  office, 
wherein  the  names  of  attomies  were  entered,  was  good  evi- 
dence to  prove  the  defendant  an  attorney.  So  in  Sparling 
V.  Haddon  (c?),  which  was  an  action  for  libel  on  an  attorney, 
it  was  held,  that  the  stamp-office  certificate,  countersigned 
by  a  Master  of  the  Court  of  Queen's  Bench,  was  sufficient 
prim4  facie  evidence  of  the  fact  of  the  plaintiff  being  an  at- 
torney of  that  court  Percival  v.  Cooke  only  decided  that, 
where  a  defendant  pleads  his  privilege  as  attorney,  he 
need  not  aver  that  he  is  not  an  attorney  of  the  court  in 
which  he  is  sued.  Here,  however,  though  both  defendants 
are  attomies  of  the  Court  of  Queen's  Bench,  if  either  was 
an  attorney  of  this  court,  the  privilege  would  not  avail: 
Rastrick  v.  Beckwith  (e).  It  would,  therefore,  seem  neces- 
sary to  aver  in  the  plea,  that  neither  of  the  defendants  was 
an  attorney  of  this  court  At  all  events,  if  the  plea  had 
omitted  that  allegation,  the  affirmative  must  have  been 

(a)  5  M.  &  W.  293.  {d)  9  Bing.  11. 

{b)  U  M.  &  W.  449.  {e)  7  M.  &  G.  905. 

(c)  2  Esp.  626. 
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stated  by  the  plaintiff  in  his  replication;  and  as  the  defend-  ^  ^^^8. 
ant  has  chosen  to  anticipate  the  pliuhtiff 's  answer,  the  lat- 
ter is  entitled  to  traverse  the  averment,  concluding  to  the 
country.  In  DiUon  v.  Harper  (a)y  Holt,  C  J.,  says,  "The 
difference  is,  if  privilege  of  an  attorney  be  pleaded  with  a 
writ,  the  defendant  cannot  be  denied  to  be  an  attorney ;  if 
without,  he  may,  and  then  a  certiorari  shall  be  awarded  to 
certify  whether  he  be  an  attorney  or  not"  The  law  is 
stated  in  similar  terms  in  Scawen  v.  Crarrett(jb), 

Martin,  in  reply. — Scawen  v.  Garrett  conclusively  estab- 
lishes, that  an  attorney  may  plead  his  privilege  without  con- 
cluding **  prout  patet  per  recordum."  Walford  v.  Fkeiwood 
also  shews,  that  the  defendant  need  only  allege  and  prove 
that  he  is  an  attorney  of  the  other  court,  and  so  throw  up- 
on the  plaintiff  the  onus  of  proving  him  to  be  an  attorney 
of  this  court,  which  must  be  done  by  production  of  the  rolL 
The  meaning  of  the  passage  cited  from  the  Doctrina  Placi- 
tandi  is  this,  that  because  the  defendant  produces  to  the 
Court  their  own  record,  it  cannot  be  denied ;  but  if  he 
does  not  produce  it,  the  fact  of  his  being  such  attorney  may 
be  denied :  such  denial,  however,  must  be  verified  by  the 
record. 

Pollock,  C.  B. — The  cases  of  Rex  y.  Crossley  n,nd  Spar- 
Ung  V.  Haddan  only  establish  this  proposition,  that  when 
there  is  occasion  to  prove  collaterally  that  a  person  is  an 
attorney,  the  fact  may  be  proved  in  any  way  in  which  it 
can  be  made  plain  to  the  jury.  It  is  like  proving  that  a 
party  is  employed  in  a  particular  capacity,  by  shewing 
that  he  performed  the  duties  belonging  to  it.  The  plain- 
tiff may  have  liberty  to  amend. 

Alderson,  B. — It  appearing  from  the  authorities,  that 

(a)  2  Salk.  545.  (h)  2  Ld.  Raym.  1172. 

o  o  2 
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the  negative  averment  in  the  plea  is  immaterial^  the  por- 
tion of  the  parties  becomes  changed^  and  the  plaintiff  makes 
the  affirmative  allegation^  which  he  is  bound  to  prove  by 
the  roll. 


RoLFE^  B.9  and  Platt,  B.^  concurred. 

Leave  to  the  plaintiff  to  amend;  otherwise 
Judgment  for  the  defendant 


Ma^  31. 


Debt  lies  on  an 
eipress  cove- 
nint  for  pay- 
ment of  a 
freehold  rent 
charged  on 
land  conveyed 
in  fee. 


Varley  and  Others  v.  Leigh. 

UEBT. — The  declaration  stated,  that  the  plaintiffs,  before 
and  at  the  time  of  the  commencement  of  this  suit,  were,  and 
from  thence  hitherto  have  been,  and  still  are,  overseers  of 
the  poor  of  the  township  of  Newton,  in  the  parish  of  Man- 
chester, in  the  county  palatine  of  Lancaster,  according  to 
the  form  of  the  statutes  &c.;  that  heretofore,  to  wit,  on  &c., 
bj  a  certain  deed  or  instrument  in  writing,  then  made  un- 
der and  by  virtue  of  and  according  to  the  provisions  of  a 
certain  act  of  Parliament,  passed  in  the  fiflh  year  of  the 
reign  of  King  George  the  Fourth,  intituled  "  An  act  for 
confirming  certain  leases,  and  a  conveyance  in  fee  of  certain 
plots  of  land,  allotted  by  an  act  made  in  the  forty-second 
year  of  the  reign  of  King  George  the  Third,  for  dividing, 
allotting,  and  inclosing  the  common  or  waste  situate  in 
the  manor  of  Newton,  in  the  county  palatine  of  Lancaster, 
to  the  overseers  of  the  poor  in  the  township  of  Newton, 
and  for  enabling  the  said  overseers  to  sell  and  convey  in  fee 
other  plots  of  land,  all  formerly  part  of  the  said  waste,  for 
building  upon,  in  consideration  of  yearly  chief  or  ground 
rents  to  be  reserved  for  the  same ;"  which  said  deed  or  in- 
strument, sealed  with  the  respective  seals  of  W.  Barratt, 
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J.  Bigg,  P.  Lancashire,  T.  Lancashire,  J,  Wood,  W.  1848. 
Howarth,  H.  Isherwood,  A.  Taylor,  and  the  defendant, 
the  plaintiffs  now  bring  here  into  court,  the  date  whereof 
is  the  day  and  year  aforesaid,  the  said  W.  Barratt,  J.  Kigg, 
and  P.  Lancashire,  then  being  the  overseers  of  the  poor  of 
the  said  township  of  Newton,  at  the  request  and  by  the 
direction  of  the  said  H.  Isherwood,  T.  Lancashire,  J.  Wood, 
W.  Howarth,  and  A.  Taylor,  then  being  five  of  the  trus- 
tees acting  under  and  by  virtue  of  the  said  first  mentioned 
act  of  Parliament,  for  and  in  consideration  of  the  rents  and 
covenants  thereinafter  reserved  and  contained,  did  thereby, 
in  exercise  of  the  powers  or  directions  contained  in  the 
said  first  mentioned  act,  grant,  bargain,  sell,  and  convey 
unto  the  defendant,  his  heirs  and  assigns,  a  certain  plot, 
piece,  or  parcel  of  land,  with  the  appurtenances,  in  the  said 
deed  particularly  mentioned  and  described,  and  being  par- 
cel of  the  plot  or  parcels  of  land  mentioned  and  comprised 
in  the  schedule  to  the  said  first  mentioned  act  annexed,  to 
have  and  to  hold  the  said  premises,  with  the  appurten- 
ances, unto  and  to  the  use  of  him  the  defendant,  his  heirs 
and  assigns,  for  ever ;  subject  nevertheless  to,  nnd  charged 
and  chargeable  with,  the  payment  for  ever  thereafter  to  the 
overseers  of  the  poor  of  the  said  township  of  Newton,  for 
the  time  being,  of  the  yearly  chief  or  ground  rent  of  27/.  195., 
free  from  all  taxes,  charges,  and  deductions,  payable  half- 
yearly,  on  the  24th  day  of  June  and  the  25th  day  of  De- 
cember in  every  year,  and  the  first  half-yearly  payment 
thereof  to  be  made  on  the  25th  day  of  December  then  next; 
and  also  subject  to  and  charged  with  such  powers  and  re- 
medies for  and  concerning  the  recovery  thereof  as  were 
contained  in  the  said  first-mentioned  act.  And  the  defend- 
ant, for  himself,  his  executors,  &c.,  did  thereby  covenant 
with  the  said  overseers  and  their  successors,  that  he  the  de- 
fendant, and  his  heirs  or  assigns,  should  and  would  at  all  times 
thereafter  duly  pay  to  the  said  overseers  and  their  succes- 
sors the  said  yearly  chief  or  ground  rent  of  27/.  19«.,  at  the 
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1848.  times  and  in  manner  aforesaid,  free  from  all  present  ai|d  fu- 
ture taxes,  oharges,  rates,  and  assessments  whatsoever^  (pront 
patet) ;  nevertheless^  the  plaintiffs  in  feet  say,  that  after  the 
making  of  the  said  deed,  and  whilst  the  plaintiffs  were  over- 
seers as  aforesaid,  to  wit,  on  the  24th  day  of  June,  a«  n, 
1647>  a  large  sum  of  money,  to  wit,  the  sum  of  41/.  IBs.  Id. 
of  the  said  yearly  chief  or  ground  rent,  for  one  year  apd  the 
half  of  another  year  then  elapsed,  became  and  was  d^e  aod 
payable  from  the  defendant  to  the  plaintiffs,  as  overa^eiia  ai 
aforesaid,  and  still  remains  in  arrear,  coutraiy  to  the  fi>ro9 
and  effect  of  the  said  deed,  and  of  the  said  covenant  of  the 
defendant ;  whereby  aQ  action  hath  accrued  &c. 

Greneral  demurrer,  and  joinder. — The  defendant's  pmnt 
was,  that  debt  will  not  lie  for  the  arrears  of  a  rent  in  fee. 

Cowhnffy  in  support  of  the  demurrer. — ^Debt  will  not  ^lie 
under  the  circumatances  stated  in  this  declaration.  It. is 
well  established,  that  at  comnxon  law  debt  4oes  not  lie  to 
recover  the  arrears  of  an  annuity  or  freehold  rent  vssiung 
out  of  land :  Webb  v.  Jiffffs  (a) ;  Kellt/  v.  Chubbe  {by  Here 
the  conveyance  is  in  fee,  and  the  rent  is  reserved  in  fee. 
The  question  then  is,  whether  the  local  act,  5  Geow  4,  a 
cxxxv,  enables  the  plaintiffs  to  maintidn  this  action*  Thfit  is 
an  act  for  confirming  certain  leases,  and  a  conveyance  in  fee 
of  certain  plots  of  land,  allotted  by  the  42  Geo.  S,  q.  cviit  to 
the  overseers  of  the  poor  of  the  township  of  Newtou;  and 
after  reciting  the  award  of  the  commissioners,^  and  the  leases 
and  a  conveyance  in  fee,  and  also  that  doubts  had  been  enr 
tertained  whether  they  were  valid,  the  17th  section  (c)  em- 
powers the  overseers  to  convey  the  lots  sold  to  the  pur- 

(a)  4  M.  &  S.  113.  empowered,  and  directed,  when- 

(6)  3  B.  &  B.  130.  soever  thereunto  called  upon  or 

(c)  Enacts, "  That  it  shall  and  requested  hy  th^  mA  tijoft^es  iv 

may  he  lawful  to  and  for  the  over-  any  five  or  more  of  them,  to  grant, 

seers  of  the  poor  of  the  township  bargain,  seU,  and  convey,  the  fee- 

of  Newton,  for  the  time  being,  and  simple  and  inheritance  of  and  in 

they  are  hereby  fully  authorised,  all  and  every  or  any  of  tht 
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chasers  in  fee-simple,  whenever  called  upon  by  the  trustees^ 
and  gives  a  form  of  conveyance  containing  a  covenant  similar 
to  that  set  forth  in  the  declaration.  The  remedies  for  the  re- 
covery of  the  rent  are  prescribed  by  the  19th  &  20th  sections, 
the  former  of  which  authorises  the  overseers  to  distrain  in 
case  any  of  the  rents  shall  be  in  arrear  for  twenty  days,  and 
the  latter  empowers  them  to  enter  and  take  possession,  in 
case  the  rents  shall  be  in  arrear  for  forty  days.  The  legis- 
lature has  expressly  provided  those  remedies,  in  order  to 
obviate  the  difficulty  arising  from  the  rule  of  the  common 
law,  in  respect  of  freehold  rents. 


1848. 


CramptoTiy  contr^ — First,  debt  lies  on  this  covenant  at 
common  law.  As  a  general  rule,  debt  may  be  maintained 
on  every  covenant  for  the  payment  of  a  sum  certain  at  a 
time  certain.  It  is  conceded  that  debt  will  not  lie  for  the 
recovery  of  a  freehold  rent  by  a  mere  pernor  of  the  profitef, 
but  where  a  rent  is  granted  by  deed  containing  an  express 
covenant  for  payment,  debt  is  sustainable  on  such  contract. 
In  fVebb  v.  Jiffffs  there  was  no  covenant  for  payment  of  the 
annuity,  either  express  or  implied,  and  consequently  no  pri- 
vity of  contract  between  the  parties.     KeUt/  v.  Chvbbe  was 


ral  plots  or  parcels  of  land  men- 
tioned and  comprised  in  the  sche- 
dule to  this  act  annexed,  or  any 
part  or  parts  thereof,  to  the  per- 
son or  persons  with  whom  the 
said  trustees  shall  have  so  pre- 
viously contracted  and  agreed  to 
sell  the  same  as  aforesaid,  and  his, 
her,  or  their  respective  heirs  and 
assigns  for  ever,  or  as  he,  she,  or 
they  might  direct  or  appoint,  suh- 
ject  to  and  charged  and  charge- 
able with  the  payment  to  the  said 
overseers  and  their  successors,  for 
ever  thereafter,  of  such  yearly 
chief  rent  or  chief  rents,  ground 
rent  or  ground  rents,  for  or  in  re- 


spect of  the  same,  as  the  said  trus- 
tees shall  have  contracted  for  or 
agreed  upon  in  that  behalf,  and 
with  such  powers  and  remedies 
for  the  recovery  thereof  when  in 
arrear,  as  are  hereinafter  con- 
tained, and  also  subject  to  such 
covenants,  clauses,  conditions,  re- 
straints, and  regulations  as  the 
said  trustees  shall  think  fit  to 
impose  on  such  respective  pur- 
chaser or  purchasers  and  his, 
her,  and  their  heirs  and  assigns, 
which  conveyances  may  be  made 
in  the  form  or  to  the  effect  fol- 
lowing," &c. 


4//3 


abo  the  case  of  a  mere  grant  of  a  reiti-dKn;ge.  Seeoody, 
debt  will  lie  upon  the  statnte ;  for  it  not  onhr  reoden  the 
pnrchafier  of  the  feenomple  HaUe  to  die  reot,  but  crealeB  a 
priritj  between  the  paitiesy  by  means  of  an  expreaa  eoien- 
ant.  Thirdly,  debt  lies,  the  3 &4 ^^1114,  c.  27,  a. 36,  haT- 
ing  abolished  real  actions.  The  reason  why  debt  £d  not 
lie  for  the  recoTery  of  a  rent  in  fee  was»  that  the  law  would 
not  suffer  a  real  injury  to  be  remedied  by  an  action  merely 
personal.  That  reason,  howerer,  no  longer  exists^  and  real 
actions  being  at  an  end,  the  remedy  by  debt  neceasarily 
arises* 

Pollock,  C.  B. — We  are  all  (a)  of  opinion  that  debt 
will  lie  I  should  be  prepared  to  adopt,  if  necesBary,  the 
reasoning  that,  now  there  is  no  remedy  by  action  real  for 
the  recovery  of  a  rent  in  fee,  there  ought  to  be  a  reme^ 
by  action  of  debt.  But  it  is  sufiBcient  to  say,  that  inas- 
much as  there  is  an  express  covenant  by  the  defendant  to 
pay  the  rent  to  the  plaintiffs,  debt  will  lie  for  its  reoovery. 

BoLFE,  B. — I  concur  in  thinking  that  our  judgment  ought 
to  be  for  the  plaintiffs ;  but  I  wish  to  guard  against  being 
considered  as  having  expressed  an  opinion  that  debt  ¥nll  lie 
in  consequence  of  the  3  &  4  Will.  4,  c.  27,  s.  36,  having 
abolished  actions  real.  Such  reasoning  is  far  from  satisfac- 
tory to  my  mind.  Formerly  the  owner  of  a  rent-seek  had 
no  remedy  for  the  recovery  of  the  rent. 

Judgment  for  the  plaintiff. 

(a)  Pollocty  C.  B.,  Aldersony  B.,  Rolfe^  B.,  PUUty  B. 
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Jones  v.  Sbqth.  June  lo. 

V>  ASE. — The  declaration  stated,  that  the  defendant  was  An  undcrtak- 

•     .     • 

the  owner  of  a  stage-coach  for  the  conveyance  of  persons  tenid  evidenoB ' 

from  A.  to  B.,  and  that  the  plaintiff  was  an  outside  pas-  of  some  matter 

,  in  usue,  arising 

senger  on  the  said  coach;  and  that,  by  the  defendant's  in  a  particolar 

negligent  driving  of  the  same,  the  plaintiff's  arm  had  been  in-  fied  by  evidence 

jured.     It  alleged,  by  way  of  special  damage,  that  the  plain-  ^^^  wh*^' 

tiff  was  not  able  to  pursue  his  profession  of  an  attorney  at  ^>«*"  upon  the 

Dolgelley  in  Merionethshire.     The  defendant  pleaded  the  mages, 

general  issue.    The  venue  had  been  changed  from  Middlesex  ^^  action**for  *** 

to  Merionethshire,  and  had  been  brought  back  to  Middlesex,  p«sl»scnt  dn>- 

.  .  .  .  "*^»  whereby 

upon  the  plaintiff's  undertaking  "to  give  material  evidence  the  plaintiff  was 

of  some  matter  in  issue  in  Middlesex."     At  the  trial,  before  suffered  loss  in 

Farke,  B.,  at  the  Middlesex  sittings  in  the  present  term,  ^^^^^ 

the  only  evidence  given  by  the  plaintiff  in  support  of  that  ^*'^»  ^*  the 

production  of 

undertaking  was  the  production  of  the  roll  of  attomies  at  the  roll  of 

Westminster,  on  which  the  plaintiff's  name  appeared.     It  westai^ster 

was  objected  by  the  defendant's  counsel,  that  this  was  not  «>n*^"»in«  the 

,  .  .  name  of  the 

sufficient,  but  the  learned  judge  ruled  that  it  was,  and  a  plaintiff,  satis- 

verdict  passed  for  the  plaintiff,  leave  being  reserved  to  the  taking  to  give' 

defendant  to  move  to  enter  a  nonsuit.  dencrhi  that 


county. 


Martin  now  moved  accordingly. — The  undertaking  given 
by  the  plaintiff  was  not  satisfied.  It  would  be  suflicient  to 
prove  that  the  plaintiff  carried  on  business  as  an  attorney, 
to  enable  him  to  recover  in  the  present  action,  and  the  pro- 
duction of  the  roll  was  unnecessary.  This  matter  was  not 
a  "  matter  in  issue."  The  allegation  of  special  damage  in 
the  declaration  makes  no  difference.  [Parke,  B.,  referred  to 
Clark  V.  Dunsford  (a).]     In  that  case  the  evidence  offered 

(a)  2  C.  B.  724. 


452  EXCHEQUER  REPORTS. 

1848.  ^  did  support  a  matter  in  issue.  The  question  arose  upon  the 
general  issue.  In  the  case  of  Greenatoay  v.  Titchmarsh  (a), 
the  undertaking  was  to  give  material  evidence  in  the  county 
to  which  the  venue  had  been  brought  back.  The  rule  here 
isy  to  give  evidence  of  9ome  matter  in  iuue.  The  {daintiff 
is  confined  to  his  undertaking.  \PioUock,  C.  B. — The  whole 
question  in  the  present  case  might  depend  npon  theamountof 
damages  sustained  by  the  plaintiff  by  the  loss  of  his  bosinesB 
as  an  attorney.  I  do  not  see  how  the  proof  of  his  being 
an  attorney^  by  the  production  of  the  roll,  can  be  shut  out) 
even  if  you  were  able  to  shew  by  some  other  evidence  that 
he  is  an  attorney.  Parke^  B. — His  clients  might  say  they 
were  not  bound  to  pay  him  unless  he  was  in  reality  an 
attorney;  that  is  a  matter^  therefore,  which  directly  afiects 
the  quantum  of  damages.  The  evidence  offered  was  conse- 
quently material  evidence  of  a  matter  which  was  in  issuer 
and  the  plaintiff's  undertaking  in  that  respect  was  aatia* 
fied.] 

Per  Curiam  (h). 

Kule  refused. 

(a)  7  M.  &  W.  221. 
{h)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Rolfi,  B. 
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Adams  v.  Sir  Thomas  Fremantle,  Bart,  and  June  6,  7. 

Others. 

X  HIS  was  an  action  of  trespass,  for  seizing  a  vessel  called  A  Teasel  having 

"  The  Black  Cat."     The  vessel  in  question  had  been  seized  Itrmiron  board 

in  the  port  of  London  by  the  defendants,  who  were  officers  JT"  ■«**«<*  "^ 

of  customs,  under  the  Foreign  Enlistment  Act,  (59  Geo.  3,  London  by  the 

c.  69),  for  having  a  quantity  of  arms  on  board.     The  ship  officers  of  ens- 

and  everything  on  board  had  been  restored  to  the  plaintiff  Stenrwds'^. 

before  the  commencement  of  the  suit,  no  proceedings  to  ^"l?^"*^/ 

condemnation  having  been  taken.  action  of  tres- 

pass having 
been  brought 

The  Attorney- General  (June  6)  moved,  that  the  cause  J^diLtefor^'" 
be  removed  from  the  Court  of  Common  Pleas  into  this  **»«  seixure,  in 

the  Court  of 
Court.  Common  Pleas, 

a  rule  was 
made  absolute 

Greenwood  shewed  cause. — There  are  three  objections  to  *"  *^*  first  in- 

"^  stance,  on  the 

the  present  application : — First,  it  ought  to  be  shewn  upon  suggestion  of 
affidavit,  that  the  revenue  of  the  Crown  is  in  some  way  General,  and 
called  in  dispute  in  this  action ;  secondly,  in  point  of  fact,  ^^^  to  remove" 
this  is  a  matter  which  cannot  affect  the  revenue ;  and  thirdly,  *??  ^^'^  '»*® 

.    .  .       1  .  o  this  Court. 

as  the  vessel  has  been  restored,  it  is  a  simple  action  of  tres- 
pass, not  against  the  Crown,  but  against  the  parties  engaged 
in  seizing  the  vessel. 

First,  there  ought  to  be  an  affidavit.  The  rule  is  laid  down 
in  Manning's  Exchequer  Practice,  p.  194,  that  "where 
the  state  of  the  pleadings  sufficiently  discloses  the  question 
intended  to  be  raised,  no  affidavit  in  support  of  a  motion  to 
remove  the  proceedings  seems  to  be  necessary.  In  other 
cases  an  affidavit  is  required,  from  which  it  must  appear 
that  the  matters  in  dispute  relate  to  the  revenue."  Thus, 
in  TTie  Attorney- General  v.  HaUett  (a),  in  which  the  plead- 

(a)  16  M.  &  W.  97. 
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1848.  ings  were  special^  Platt^  B.,  says,  "  It  appears  to  me  to  be 
Adams  dear,  from  the  pleadings  in  this  case,  that  the  motion  of  the 
Frkmantlb.  -A^ttomey-General  ought  to  be  successful.  We  find,  upon 
the  pleadings  in  the  fourth  plea,  a  direct  assertion  on  the 
part  of  the  defendant,  of  the  right  of  the  Crown,  and  a  jus- 
tification by  him,  under  that  right,  of  the  acts  which  he  is 
called  upon  to  answer."  In  Re  Kingsman  tf  Herd  (a),  where 
the  matter  did  not  appear  on  the  face  of  the  proceedings, 
an  affidavit  was  used.  So,  in  The  Attorney- General  v.  King- 
Stan  (&),  there  arose  a  discussion  whether  or  not  the  affi- 
davit was  properly  intituled.  Beningfield  v.  Stratford  (c) 
may  also  be  referred  to.  [^Parkef  B. — It  is  desirable  that 
the  precedents  should  be  inspected,  to  see  what  the  practice 
in  this  respect  has  been.  We  certainly  always  give  credit 
to  the  Attorney- General ;  for  instance,  we  grant  a  trial  at 
bar  without  an  affidavit.] 

[The  Attomet/' General  stated,  that  he  was  prepared  with 
an  affidavit ;  but  that,  as  he  was  unwilling  to  waive  the 
privilege  of  the  Crown  by  using  it,  he  would  give  directions 
for  the  different  orders  that  had  been  granted  by  this 
Court  to  be  examined,  and  that  the  result  should  be  re- 
ported to  the  Court.] 

Secondly,  the  revenue  is  not  in  any  way  affected  by  this 
action.  The  cases  of  Bereholt  v.  Candy  (d)  and  Bishop  v. 
fVarner(e)  are  in  point.  [^Platt,  B, — Surely  the  seizure  of  a 
vessel,  for  a  breach  of  the  laws  relating  to  the  customs, 
is  a  matter  which  relates  to  the  revenue  of  the  Crown. 
The  act  in  question,  the  59  Geo.  3,  c.  69,  s.  7,  em- 
braces the  Customs  Act,  for  the  purposes  of  seizure  and 
for  prosecution.]  The  vessel  here  has  been  restored. 
[^Parkcy  B. — Suppose  a  maltster  brings  an  action  of  trespass 
against  an  officer  of  excise  for  seizing  his  malt,  and  the 
Commissioners  of  Excise,  from  respect  to  the  plaintiff's 

(a)  1  Price,  206.  {d)  Bunbury,  34. 

(b)  8  M.  &  W.  163.  (e)  Hard.  193. 

(c)  8  Price,  684. 
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character,  were  to  restore  the  malt  to  him,  that  circumstance        1848. 
would  not  affect  the  right  of  the  Crown  to  remove  the       adams 
cause.     In  the  case  of  Banks  v.  Bennett  {a),  there  had  been    ymmavtim. 
a  pardon  of  the  duties,  and  it  was  therefore  contended  that 
the  case  was  at  an  end ;  but  the  Court  said  that  the  parties 
ought  to  prosecute  their  suit  in  this  Court,  because  that 
matter  could  not  appear  without  an  examination  of  the 
whole  matter.] 

The  Attomey-Generalj  contrd,  was  not  called  upon. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  absolute. 

Parke,  B. — This  is  a  matter  which  in  reality  affects 
the  Queen's  revenue ;  because  the  ship,  when  it  was  engaged 
in  the  unlawful  transaction,  became  forfeited  to  and  part  of 
the  revenue  of  the  Crown.     If,  upon  information,  it  had 
been  decided  not  to  be  forfeited,  the  case  of  BerehoU  v.  Candy 
would  have  applied.     Suppose  the  Crown,  as  a  matter  of 
grace  and  favour,  gives  up  the  vessel,  still  the  question, 
whether  it  waa  part  of  the  revenue  or  not,  is  a  question 
purely  cognisable  in  this  court.     In  the  case  I  suggested, 
of  the  Commissioners  of  Excise,   through   favour   to   a 
tradesman   who   has  the   reputation   for  honesty,  giving 
up  to  him  part  of  the  malt  which  had  been  seized,  if  he 
chooses  afterwards  to  bring  an  action  against  the  officers  of 
excise   for  the  seizure,  that  action  is  cognisable  in  this 
court 

RoLFE,  B. — I  am  of  the  same  opinion.  I  think  the  fact 
of  the  Crown  having  restored  the  vessel  to  the  plaintiff  is 
no  more  than  if  the  vessel  had  been  given  to  a  third  party. 

(a)  Hard.  103. 
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1848.        If  that  had  been  done,  the  qaestion  would  not  have  been 
Adams       affected  by  the  proceeding. 


V. 

Fekmantlb. 


FhATT,  B.9  concurred. 

Role  absolute. 

TTie  Attamey^General  now  (June  7)  stated  to  the  Court, 
that  a  search  had  been  made  from  the  year  1704,  and  that 
in  all  the  cases,  except  that  of  Cawthame  v.  Campbell  {a)j 
there  had  been  affidavits  used ;  but  that,  in  the  latter  case, 
the  application  had  been  made  upon  the  suggestion  alone  of 
the  Attorney-General. 

Per  Curiam  (&). — ^We  think  that  an  affidavit  is  not  ne* 
cessary  in  this  case,  but  that  the  order  may  be  drawn  up 
upon  the  suggestion  of  the  Attomey-GeneraL  The  case  of 
Cawthame  v.  Campbell  is  an  authority  against  the  necessity 
for  an  affidavit,  and  is  opposed  to  the  other  oases.  In  that 
case  there  was  no  affidavit,  and  the  existence  of  affidavits 
in  the  others  does  not  necessarily  lead*  to  the  condmion 
that  they  are  requisite. 

(a)  1  Anst.  205,  n. 
(c)  Pollocky  C.  B.,  Aldersim,  B.,  Eolfe,  B.,  and  PlaU,  B. 
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DoDGSON,  Public  Officer,  v.  Scott,  Public  Officer.  ^»ne  16. 

{Car.  Parke,  B.) 

In  this  case  a  rule  had  been  obtained  on  behalf  of  the  Although,  as  a 

plaintiff,  one  of  the  public  officers'of  the  Whitehaven  Bank,  ^ucation  * 

calling  upon  one  John  Brooke  to  shew  cause  why  an  execu-  3);*^^^^^^^. 

tion  upon  a  scire  facias  should  not  issue  against  him,  on  rials  cannot  he 

•     •/*»•  1  vT      repeated  upon 

a  judgment  recovered  by  the  plaintiff  against  the  pubuc  amended  mate- 
officer  of  the  Newcastle  Joint-stock  Banking  Company,  the  ^^^  ^^e  "* 
said  John  Brooke  having  been  a  member  of  that  company  J^  {jfoMW 'in- 
at  the  time  the  contract  was  entered  into,  but  having  ceased  titulcd,  or  have 

.  a  defect  in  the 

to  be  so  at  the  time  the  judgment  was  recovered.  jurat;  yet, 

Against  this  rule  cause  was  shewn  (June  15)  by  fVat-  liswt^J^ 
sauy  aeasbv,  and  WiUes.  f»5»"  «PJ>»  * 

'  •'^  judgment  reco- 

vered against 

The  Attorney- General  and  Martin  were  heard  in  support  oerof  a  joint- 

r  *|  stock  banking 

company,  had 

Cur.  adv.  Vult.         *>««°  obtained 

against  a  former 
member  of  the 

Parke,  B.,  now  (June  16)  delivered  his  judgment. —  S™7*Geo"4,*^ 
This  case,  which  was  argued  before  me  yesterday,  I  cannot  ^J^^  role^had 
help  regretting  that  I  should  be  called  upon  to  decide,  as  it  l>««n  afterwards 

enlarged,  and 
was  finally 
abandoned  on  payment  of  the  costs  by  the  plaintiflT,  the  plaintiff  was  held  not  to  be  precluded 
from  coming  again  to  the  Court,  for  leave  to  issue  such  scire  facias : — Semble,  that  the  general 
rule,  that  a  matter  cannot  be  agitated  twice,  does  not  apply  to  the  case  of  an  application  to 
bsue  a  scire  facias  upon  fresh  materials. 

The  class  of  persons  intended  by  the  words,  the  persons  **for  the  time  being,"  in  the  13th 
section  of  the  stat.  7  Geo.  4,  c.  46,  are  those  persons  who,  at  the  time  the  execution  issued, 
were  members  of  the  banking  company.  In  proceeding,  therefore,  under  that  section,  the 
proper  course  for  a  plaintiff,  who  has  recovered  judgment  against  the  public  officer  of  such  com- 
pany, to  pursue,  is  in  the  first  instance  to  issue  writs  against  those  persons  who  are  at  that 
time  members  of  the  company ;  but  the  plaintiff  may  proceed  against  the  other  classes  which 
the  statute  renders  liable,  in  case  he  can  satisfy  the  Court,  with  a  reasonable  degree  of  certainty, 
that  the  execution  previously  issued  would  be  ineffectual. 

Those  persons  who  become  members  of  a  joint-stock  company  after  the  contract  sued  upon 
was  complete,  and  have  ceased  to  be  so  before  the  judgment  was  obtained  against  the  public 
officer,  are  not  subject  to  any  liability  under  the  act. 

It  is  no  answer  to  a  motion  for  leave  to  issue  a  scire  facias,  upon  a  judgment  recovered  against 
the  public  officer  of  a  joint-stock  banking  company,  against  a  person  who  was  a  member  at  the 
time  that  the  contract  was  entered  into  in  respect  of  which  the  judgment  has  been  recovered, 
that  such  judgment  was  fraudulently  concocted ;  such  defence  must  be  raised  by  plea,  or  form 
the  subject-matter  of  an  application  to  set  asido  the  proeeedings  as  finM&dnlent. 
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1848.  is  one  which  involves  a  very  important  rule  of  practice,  and 
D0DO8ON  also  some  important  questions  of  law  arising  on  the  con- 
ScoTT.  struction  of  the  statute  upon  which  the  matter  depends. 
However,  it  became  impossible  to  dispose  of  the  matter  be- 
fore the  full  court,  and  I  have  now  to  pronounce  my  de<n- 
sion  upon  the  question  which  comes  before  me,  which  I  am 
happy  to  be  able  to  do  with  the  assbtance  of  the  Court 
upon  the  principal  point,  all  of  them  concurring  with  me  in 
opinion,  that  no  rule  of  practice  prevents  me  from  enter- 
taining this  application.  With  regard  to  the  other  parts  of 
the  case,  I  shall  pronounce  my  opinion  according  to  the 
best  judgment  I  can  form  upon  it. 

The  principal  point  is,  whether  it  is  now  competent  for 
me  to  entertain  this  application.  Upon  this  I  have  had  the 
assistance  of  the  other  judges  of  this  Court,  and  I  have  also 
conferred  with  some  of  the  judges  of  the  Court  of  Queen's 
Bench.  This  is  an  application  under  the  stat.  7  Geo.  4, 
c  46, 8. 13,  for  permission  to  issue  a  scire  facias  against  Mr. 
Brooke,  who  is  alleged  to  have  been  a  member  of  the  bank- 
ing company,  here  sued  in  the  name  of  their  public  officer, 
at  the  time  the  contract  sued  upon  was  entered  into  by  that 
company  with  the  plaintiff.  Several  objections  were  taken 
to  the  plaintifTs  right  to  this  rule,  one  of  which  was  disposed 
of  in  the  course  of  the  argument;  namely,  that  the  judgment 
was  a  judgment  which  was  fraudulently  concocted  to  the 
prejudice  of  the  proprietors  in  the  joint-stock  bank.  If 
there  is  anything  in  the  objection,  there  is  no  doubt  the  de- 
fendant must  avail  himself  of  it,  either  in  the  form  of  a  plea 
to  this  scire  facias,  or  in  the  form  of  an  application,  specifi- 
cally for  the  purpose  of  setting  aside  the  proceedings  as 
fraudulent;  and  I  have  now,  therefore,  to  address  my  atten- 
tion only  to  two  other  points  which  were  moved  before  me. 
The  first  of  these,  then,  is,  is  it  competent  for  me  to  entei> 
tain  this  application  at  all,  the  objection  being,  that  it  has 
been  already  disposed  of  in  such  a  way  as,  according  to  the 
established  practice  of  this  Court,  to  preclude  any  further  in- 
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quiry  ?  Several  cases  were  cited  to  shew  to  what  extent  the  1848. 
Courts  had  gone  in  laying  down  the  rule,  that  after  an  ap-  dodoson 
plication  to  them  has  been  made,  and  has  failed  on  account  ^  ^* 
of  defective  materials,  they  will  not  allow  any  further  in- 
quiry. There  is  no  doubt  that  such  is  the  established  prac- 
tice of  the  Court  of  Queen's  Bench,  as  appears  from  the 
cases  which  have  been  cited;  and  I  presume  it  to  be  the 
practice  of  the  other  courts  also.  That  practice  appears 
not  to  have  been  first  adopted,  but  sanctioned,  by  a  rule  of  the 
Court  of  Queen's  Bench,  of  Hilary  Term,  3  Jac  1,  by  which 
it  was  made  highly  penal,  if  a  matter  had  been  disposed  of 
in  the  presence  of  both  parties,  to  agitate  the  same  matter 
again,  and  that  upon  the  principle,  that  where  there  had 
been  a  judgment  upon  the  case,  it  was  conducive  to  the  due 
administration  of  justice  that  the  matter  should  not  again 
be  agitated.  Now  there  can  be  no  doubt  that  the  courts 
have  gone  beyond  that  part  of  the  rule  which  requires  the 
matter  to  have  been  disposed  of  in  the  presence  of  the 
counsel  of  both  parties,  because  they  have  held  a  party 
equally  bound  where  the  rule  which  he  has  obtained  was 
discharged,  although  he  himself,  the  counsel  for  the  party 
obtaining  the  rule,  was  never  heard.  Many  cases  were 
cited  as  having  been  recently  disposed  of  in  the  Court  of 
Queen's  Bench  on  the  general  principle  I  have  stated: 
Reff.  V.  Orde  (a),  Reff.  v.  Manchester  and  Leeds  Railway 
Company  {h\  Reg.  v.  The  Inhabitants  of  Barton  (c),  Reg.  v. 
Pickles  (rf),  and  Reg,  v.  Great  Western  Railway  Company  (e), 
in  all  of  which  the  rule  was  recognised,  that  if  there  has  been 
an  application  to  the  Court,  and  the  matter  has  been  dis- 
posed of  by  the  Court,  the  parties  will  not  be  allowed  to 
re-agitate  the  same  matter.  An  exception  indeed  exists 
in  cases  where  the  aflSdavits  have  been  wrongly  intituled, 


(o)  8  Ad.  &  E.  420,  n.  (rf)  12  L.  J.,  Q.  B.,  40. 

\h)  Ibid.  419.  («)  5  Q.  B.  697. 

(c)  9  Dowl.  P.  C.  1021. 
VOL.  II.  H  H  EXCH. 
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1848.  ^      or  there  has  been  a  defect  in  the  jurat     None  of  these  cases 
go  the  length  of  saying,  that  under  no  circumstances  can 
the  party  make  an  application  to  the  Court  on  fresh  ma* 
terials,  nor  do  I  understand  that  the  Court  of  Queen's 
Bench  has  so  decided.    To  that  question,  however,  it  will 
not  be  necessary  further  to  advert  in  the  present  case, 
because  it  does  not  appear  upon  these  affidavits  that  any 
fresh  materials  have  been  obtained;  and  therefore  the  ques- 
tion will  turn  upon  quite  a  different  point,  upon  which  I 
am  to  pronounce  my  judgment,  and  in  which  the  rest  of 
the  Court  concur.    Most  of  the  cases  which  have  been 
cited  are,  it  is  to  be  observed,  cases  in  which  the  matter  is 
determined  finally  by  the  decision  of  the  Court     Every 
one  of  them,  indeed,  is  of  that  description,  except  the  case 
of  Rex  V.  Bowditch{a\  in  which  there  was  an  applica- 
tion made  for  a  criminal  information,  which  was  refused  on 
the  ground  of  there  not  being  sufficient  evidence  of  the 
defendant's  handwriting;  and  the  Court,  upon  a  subsequent 
application,  would  not  allow  the  plaintiff  to  amend  the  case 
by  producing  affidavits  to  the  handwriting  of  the  defendant 
That  decision  went  simply  upon  the  ground,  that  a  cri- 
minal information  was  an  extraordinary  remedy,  and  that, 
a  party  having  taken  his  chance  once,  there  was  no  rea- 
son why  he  should  have  a  remedy  given  him  on  a  second 
application,  the  law  being  open  to  him  to  proceed  by  way 
of  indictment 

In  the  present  case,  the  first  question  is,  whether  the 
same  rule  applies  to  a  case  in  which  the  plaintiff,  hav- 
ing obtained  a  rule,  afterwards  chooses  to  abandon  it  A 
rule  was  obtained  on  the  29th  of  May,  1847,  for  leave  to 
issue  a  scire  facias  against  Mr.  Brooke  upon  such  affidavits 
as  were  then  prepared.  The  rule  was  enlarged,  no  cause 
was  shewn  in  the  course  of  Trinity  Term,  and  it  was  then 
ftui.her  enlarged  to  shew  cause  in  Michaelmas  Term.     In 

(a)  2  Chit.  Rep.  278. 


V. 

Scott. 
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the  meantime^  on  the  7th  January,  1848,  the  plaintiff  gave  1848. 
notice  of  his  intention  to  abandon  the  rule,  and  pay  the  dodoson 
taxed  costs  of  it,  which  offer  was  accepted  and  those  costs 
paid.  Must,  then,  the  matter  be  considered  as  having  been 
finally  disposed  of  by  the  Court?  for  if  it  has,  and  the 
plaintiff's  application  is  to  be  understood  as  having  been 
once  refused,  it  will  become  necessary  to  consider  the  next 
question,  namely,  whether  this  case  forms  an  exception  to 
the  general  rule  which  prohibits  the  moving  the  same  matter 
a  second  time.  As  to  this  latter  point,  I  am  by  no  means 
prepared  to  say  that  it  does  not ;  and  in  this  the  rest  of 
the  Court  concur  with  me,  without,  however,  meaning  to 
give  a  binding  decision  upon  the  point ;  for  we  feel  a  diffi- 
culty in  applying  the  same  strict  rule  to  an  application  for 
a  writ,  which  is  required  by  statute,  and  which  is  given  in 
lieu  of  an  action.  There  is  no  doubt  that,  if  the  plaintiff 
had  issued  a  scire  facias  against  one  or  more  members,  or 
several  writs  of  scire  facias,  (supposing  it  to  be  competent 
for  him  to  do  so),  in  the  first  instance  against  those  who 
were  the  parties  "  for  the  time  being,"  if  he  had  been  non- 
suited in  one  of  those  actions  of  scire  facias,  he  would  have 
been  at  liberty,  and  without  leave  of  the  Court,  to  proceed 
agiun  by  a  second  scire  facias,  and  so  on,  toties  quoties, 
until  the  proceeding  had  been  determined  by  a  verdict  for 
the  plaintiff  or  the  defendant.  And  this  being  an  applica- 
tion to  the  equitable  jurisdiction  of  the  Court,  to  have  a 
remedy  against  a  second  class  of  persons,  it  would  be  difficult 
to  say  that  the  Court  should  be  so  bound  up  by  any  rule,  as 
that  they  would  not  permit  a  second  application  to  be  made, 
or  a  second  scire  facias  to  issue,  in  case  the  first  had  failed ; 
but  I  agree,  that  in  such  a  case  it  would  be  proper  that  the 
party  applying  a  second  time  to  the  Court  for  permission, 
should  lay  before  it  some  ground  why  he  had  failed  upon 
the  first,  and  shew  some  good  reason  why  he  should  apply 
to  the  Court  a  second  time,  to  make  the  defendant  liable  to 
a  scire  facias.     I  have  before  observed,  that  upon  looking 

H  H  2 
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1848.  through  the  affidavits  there  is  no  explanation  why  the  first 
scire  facias  was  abandoned;  and  no  new  facts  are  said 
to  have  been  discovered  by  the  plaintiff,  to  justify  him  in 
making  a  second  application  to  the  Court.  There  is  no  affi- 
davit,  that  at  the  first  time  the  application  was  made  they 
had  made  what  they  thought  a  sufficient  inquiry,  but  that 
since,  on  making  further  inquiry,  they  had  discovered  dear 
evidence  of  the  insolvency  of  some  of  the  parties,  whereon 
to  justify  the  application  to  the  Court  on  new  facts.  The 
affidavits  do  not  contain  a  word  of  that.  All  I  know  upon 
the  affidavits  is,  that  in  the  first  instance  the  plaintiff  ob- 
tained a  rule,  and  afterwards,  for  some  defect  or  other  in 
the  affidavits  (what  it  was  does  not  appear),  he  has  again 
applied  to  the  Court. 

The  question  here  then  is,  whether,  simply  because  the 
plaintiff  has  obtained  a  rule  and  abandoned  it,  under  the  cir- 
cumstances here  stated,  he  is  to  be  considered  as  bound  in  the 
same  way  in  which  he  would  be  bound  by  a  decision  of  the 
Court,  on  the  case  coming  before  it  and  being  disposed  of. 
This  depends  entirely  upon  what  the  effect  is  of  the  plaintiff 
withdrawing  his  application.  On  the  7th  of  January,  1848, 
this  rule  having  been  twice  enlarged,  the  plaintiff  gave  the  fol- 
lowing notice  to  Mr.  Brooke : — "  Take  notice,  that  the  plain- 
tiff hereby  abandons  the  rule  nisi,  made  in  this  cause  on  the 
29th  of  May  last,  whereby  it  is  ordered,  that  John  Brooke 
therein  named  shew  cause,  on  Friday  the  4th  of  June 
next,  why  a  writ  of  scire  facias  on  the  judgment  obtained 
by  the  plaintiff  in  this  cause  should  not  issue  against  him, 
as  a  member  of  the  Newcastle  Joint-stock  Banking  Com- 
pany ;  and  the  plaintiff  in  like  manner  abandons  the  rules 
subsequently  made  for  enlarging  the  said  rule  of  the  29th 
of  May  last ;  and  the  plaintiff  hereby  offers  to  pay  any  costs 
which  may  have  been  properly  incurred  in  consequence  of 
the  said  rule,  to  be  taxed  by  the  Master."  To  that  propo- 
sal Mr.  Brooke  accedes,  and  the  costs  of  these  proceedings 
ar^  taxed  and  paid  accordingly ;  and  the  question  really  is. 
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what  is  the  bargain  between  the  parties.  Is  it  a  bargain  1848. 
that  they  should  be  placed  in  precisely  the  same  situation  as 
if  the  rule  had  been  brought  on  and  disposed  of  by  the 
Court,  or  is  it  an  offer  merely  to  withdraw  the  writ,  and  that 
the  plaintiff  should  stand  in  the  same  situation  as  if  that 
writ  had  not  issued  at  all?  If  the  latter  construction  is  to 
prevail,  and  the  party  is  to  be  in  the  same  situation  as  if 
the  rule  had  been  disposed  of  by  the  Court,  then  I  think  the 
plaintiff  must  fail  in  this  application,  for  the  reasons  I  have 
mentioned;  namely,  that  he  has  not  shewn  any  satisfactory 
ground,  upon  his  affidavit,  why  this  case  is  different  now 
from  what  it  was  on  the  29th  of  May,  1847,  at  the  time 
he  first  made  the  application.  But  if  the  meaning  is  this — 
"  I  will  agree  to  withdraw  what  I  have  already  obtained, 
and  to  stand  in  the  same  situation  as  if  the  rule  is  not 
issued,  and  will  now  at  once  offer  to  pay  you  the  costs  of 
that  rule ;  but  if  you  choose  to  go  on,  then  the  matter  must 
be  tried  in  court,  and  you  must  take  your  chance  of  suc- 
ceeding or  not ;  but  I  make  the  offer  to  you  to  abandon  my 
application  altogether,  if  you  will  consent  to  receive  the 
taxed  costs  of  it ;"  then  the  plaintiff  will  be  at  liberty  to 
renew  the  application.  It  is  really  a  mere  question  of  con- 
struction upon  the  agreement  between  the  parties;  and, 
having  conferred  with  my  brother  judges  upon  that  subject, 
we  are  all  of  opinion  that  the  real  meaning  of  the  contract 
is,  that  the  former  application  was  to  be  withdrawn,  Mr. 
Brooke  consenting  to  receive  the  costs  absolutely;  whereas, 
if  the  matter  had  gone  on,  in  case  of  a  refusal,  the  plaintiff 
would  pcradventure  have  succeeded;  at  least,  he  would 
have  had  his  chance  of  succeeding. 

The  question  then  will  be,  whether,  supposing  that  this 
was  a  new  application  to  the  Court,  founded  upon  this  affi- 
davit, the  plaintiff  would  be  entitled  to  succeed,  and  whether 
permission  ought  to  be  given  to  him  to  issue  a  scire  facias 
against  Mr.  Brooke ;  and  the  question  which  arises  in  the 
first  instance  is,  whether  he  was  a  partner  at  the  time  of  the 
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1848.  contract  entered  into.  I  do  not  trouble  myself  with  that 
part  of  the  affidavits  which  disputes  that  fact,  because  that 
is  a  matter  which  must  be  tried  upon  the  plea  to  the  scire 
&cias ;  but  I  direct  mj  attention  to  the  other  facts  of  the 
case^  many  of  which,  it  is  very  properly  argued,  if  not  all, 
could  not  be  questioned  upon  any  issue  to  the  writ  of  scire 
facias;  and  therefore  I  must  take  care,  to  the  best  of  my 
abiUty,  to  be  right  in  formmg  my  judgment  upon  them. 
Now  the  objections  which  are  made  to  the  issuing  of  this 
scire  facias  are,  first,  that  the  plaintiff  has  not  taken  the 
proper  steps  in  the  first  instance,  by  issuing  a  scire  facias 
against  the  proper  persons  primarily  liable ;  and  secondly, 
that,  supposing  the  plaintiff  has  done  that,  then  upon  these 
affidavits  there  is  no  sufficient  case  made  out  for  the  inter- 
ference of  the  Court  in  granting  this  scire  facias  against 
the  party  to  the  contract,  because  other  writs  of  scire  facias 
have  been  sued  out  against  other  parties,  and  that  it  is  yet 
undetermined  that  the  result  of  them  will  be  fruitless. 

The  first  and  important  question  in  the  case,  which  I 
very  much  regret  that  I  should  have  for  the  first  time  to 
determine,  although  there  are  dicta  upon  the  subject^  and 
a  prevalent  opinion  respecting  it,  is,  what  class  of  per- 
sons are  meant  to  be  designated  by  the  statute  under  the 
description  of  persons  "for  the  time  being."  It  cannot 
be  denied  that  this  statute  is  very  inartificially  framed,  and 
I  have  no  doubt  that  the  person  who  prepared  the  13th 
clause  had  in  his  mind  an  idea  which  the  recent  decisions 
shew  was  erroneous.  There  is  no  doubt  but  that  the 
framer  of  that  clause  supposed,  that  as  soon  as  a  judgment 
was  obtained  against  the  nominal  defendant,  the  public 
officer,  it  would  be  competent  to  the  plaintiff  to  issue  im- 
mediately execution  against  those  persons  who  were  part- 
ners in  the  concern,  and  that  there  need  not  previously  be 
a  suggestion  upon  the  record,  or  a  writ  of  scire  facias,  or 
any  other  proceeding.  In  that  respect  he  was  wrong,  be- 
cause it  was  decided  in  Ireland,  that  you  could  not  make  a 
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person  liable  who  was  not  made  a  party  to  the  record  by  1848. 
some  proceeding  or  other;  and  in  the  case  of  Barton  v. 
Hunter  (a),  before  Bushe,  C.  J.,  the  course  approved  was, 
that  there  should  be  a  suggestion  on  the  record,  that  be- 
ing thought  to  be  the  proper  technical  mode  of  introduc- 
ing facts  upon  the  record  which  did  not  appear  upon  the 
record  before.  In  the  case  of  Bartlett  v.  Pentland  (b)  the 
Court  of  Queen's  Bench  concurred  in  opinion  with  the  Irish 
Court,  that  it  was  not  competent  for  the  plaintiff  to  issue  a 
process  of  execution  against  a  person  who  did  not  upon  the 
record  appear  to  be  a  party  to  the  judgment,  the  Court  in- 
timating that  a  suggestion  was  the  proper  mode  of  making 
him  a  party  to  the  record.  It  was  subsequently,  however, 
considered,  and  very  properly,  that  this  was  not  the  techni- 
cal mode  of  proceeding,  but  that  the  proper  mode  was  by 
issuing  a  scire  facias  against  the  persons  who  were  partners 
at  the  time,  to  give  them  an  opportunity  of  pleading  to 
the  scire  facias  that  they  were  not  partners,  and  if  they 
were,  then  they  would  properly  become  liable  to  the  judg- 
ment on  the  record:  Bosanquet  v.  Ransford  (c).  Cross 
V.  Law  (rf),  Whittenhurg  v.  Law  (e),  Harwood  v.  Law  (f\ 
Clowes  V.  Brettell  {g).  Now  I  think  it  cannot  be  denied 
that  the  class  of  persons  who  must  have  been  liable  to  an 
execution  in  the  first  instance,  if  the  notion  of  the  firamers 
of  the  act  had  been  carried  into  effect,  is  the  same  class  that 
must  now  be  proceeded  against  by  scire  facias  in  the  first 
instance.  It  is  impossible  to  see  who  would  be  partners  at 
the  time  of  issuing  the  actual  execution ;  and  no  other  date, 
therefore,  can  be  assigned  as  the  time  of  their  being  partners, 
than  the  issuing  of  the  scire  facias.  That  is  the  beginning  of 
the  execution.  I  think  that  is  a  matter  which  does  not  ad- 
mit of  the  least  doubt ;  and  the  question  is,  what  is  the  class 
of  persons  who  are  to  be  liable  according  to  the  terms  of  this 

(a)  8  Hud.  &  Br.  Ir.  Rep.  569.  («)  6  Bing.  N.  C.  345. 

\b)  1  B.  &  Ad.  704.  (/)  7  M.  &  W.  203. 

(c)  12  Ad.  &  E.  813.  \g)  10  M.  &  W.  506. 
{d)  6  M.  &  W.  217. 
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1848.  clause  ?  Now  it  is  a  good  rule  to  go  by  in  the  interpreta- 
tion of  a  statute^  to  act  upon  its  grammatical  construction, 
unless  it  leads  to  some  incongruity  or  manifest  absurdity. 
The  words  of  the  clause  are,  ^^execution  upon  any  judgment 
obtained  against  any  public  officer,  for  the  time  being,  of  any 
such  corporation  or  copartnership  carrying  on  the  business 
of  banking,  under  the  provisions  of  this  act,  whether  as 
plaintiff  or  defendant,  may  be  issued  against  any  member  or 
members,  for  ihe  time  beinff,  of  such  corporation  or  copart- 
nership. **  What  is  the  grammatical  construction  of  the  words 

• 

"  for  the  time  being  ?  "  Surely  they  mean  for  the  time  being 
of  the  act  with  respect  to  which  it  is  spoken ;  this  must,  there- 
fore, be  an  execution  against  the  persons  who,  at  the  time  of 
the  execution,  were  members  of  the  banking  company. 
That  is,  imdoubtedly,  the  grammatical  meaning  of  the  terms 
"for  the  time  being,"  to  whatever  subject  they  apply,  or 
to  whatever  act  they  apply.  The  legislature  is  considered 
as  speaking  of  persons  who  fill  a  particular  character  at  the 
time  of  the  act  about  to  be  done,  unless  it  can  be  shewn  by 
the  context  that  there  was  clearly  a  different  meaning  to  be 
put  on  the  words.  Mr.  Cleasbyy  in  a  very  able  argument, 
suggested  that  the  context  shewed  this,  and  that  there 
would  be  a  great  hardship  in  making  persons  liable  upon 
contracts,  who  were  not  liable  at  the  time  of  the  contract 
made ;  and  that  the  proper  meaning  of  the  terms  ^^  for  the 
time  being  "  must  be  persons  who  were  members  of  the  com- 
pany at  the  time  of  the  commencement  of  the  original  ac- 
tion ;  that,  as  I  have  said  before,  is  surely  not  the  gramma- 
tical construction  of  the  words ;  and  besides,  it  would  let  in 
an  absurdity  as  great,  or  nearly  so,  as  any  which  would  fol- 
low from  using  the  terms  in  their  ordinary  grammatical 
sense ;  because  it  makes  persons  liable  at  the  commence- 
ment of  the  action,  who  were  not  liable  at  the  time  of  the 
contract  made.  It  is  quite  impossible,  looking  at  this  act 
of  Parliament,  to  say  that  the  legislature  meant  to  restrict 
the  creditor  to  the  common  law  liability  of  the  debtors;  for 
the  statute  really  made  three  other  classes  of  persons  liable. 


TRINITY   TERM,  11  VICT.  467 

besides  those  who  are  liable  by  the  common  law.   It  makes^         1848. 
in  the  first  place^  those  liable  who  were  parties  at  the  time      dodoson 
of  the  execution ;  and  then,  in  failure  of  these^  those  who  tr> 

were  members  of  such  copartnership  at  the  time  the  con- 
tract or  agreement  on  which  such  judgment  was  obt^ed 
was  entered  into.  This  is  the  common  law  liability ;  but 
the  statute  does  not  confine  the  remedy  to  persons  who 
were  partners  at  that  time^  for  it  goes  on  to  extend  it  to 
those  who  become  members  "  at  any  time  before  such  con- 
tract was  executed ;''  so  that,  in  the  case  of  executory  con- 
tracts, those  are  liable  who  are  partners  at  the  time  of  the 
execution  of  the  contract^  and  they  were  not  liable  at  com- 
mon law.  And  in  the  next  place^  it  makes  those  liable  who 
were  members  **  at  the  time  of  the  judgment  obtained:"  and 
these  also  are  not  liable  at  common  law.  It  is  therefore 
perfectly  clear^  that  this  statute  means  to  impose  some  addi- 
tional liability  beyond  that  which  the  common  law  imposed 
on  the  members  of  these  copartnerships.  I  think  there  is  no 
doubt  that  the  object  of  the  legislature  was  to  accomplish  a 
thing  which  it  is  very  difiScult  to  accomplish ;  namely,  to 
treat  these  bodies  as  corporations,  as  to  the  mode  of  suing 
them;  and  further  not  to  confine  the  remedy  of  the  credi- 
tor to  the  partnership  property,  but  to  make  each  individual 
partner  personally  responsible  for  the  debts  of  the  partner- 
ship. The  object  of  the  legislature  in  allowing  execution  to 
be  taken  out  against  persons  who  were  not  liable  as  contract- 
ing parties,  and  also  against  those  in  the  second  degree,  who 
were  partners  at  the  time  of  the  contract  executed  or  judg- 
ment obtained,  and  not  at  the  time  of  the  contract  made,  was 
upon  the  supposition  that  these  persons  had  all  the  means  of 
applying  the  funds  of  the  society,  and  ought  to  have  applied 
them,  to  the  payment  of  the  partnership  debts ;  and  proba- 
bly they  considered,  that  persons  who  were  actual  mem- 
bers at  the  time  the  execution  issued,  and  when  the  debt, 
therefore,  ought  to  be  paid,  are  the  persons  who,  in  the  first 
instance,  ought  to  be  looked  to,  to  take  care  that  the  part- 
nership funds  were  applied  to  the  payment  of  the  debt; 


468  EXCHEQUEE  REPORTS. 

1848.  and  that^  if  they  do  not  choose  to  apply  them,  or  have  not 
the  means  of  applying  them,  they  should  be  responsible  in 
their  own  persons  for  its  due  payment.  That  seems  to 
be  the  principle  upon  which  the  legislature  acted :  a  prin- 
ciple of  some  harshness  towards  those  who  were  not  mem- 
bers when  the  contract  was  made ;  but  then  there  is  no 
doubt,  as  the  Attorney-General  has  observed,  that  this  act 
was  framed  upon  the  supposition  that  these  companies  would 
be  always  solvent,  and  would  have  funds  with  which  to 
meet  their  debts.  J£  that  be  the  correct  view,  the  effect 
is,  to  make  those  who  are  partners  at  the  time  the  execu- 
tion issues,  liable ;  and  then,  in  the  event  of  an  execution 
against  them  being  unsuccessful,  the  remedy  is  to  be  taken 
against  those  who  were  partners  at  the  time  of  the  contract ; 
against  those  who  were  so  at  the  time  of  the  contract 
being  completed ;  and  against  those  who  were  so  at  the 
time  of  the  judgment  being  obtained.  It  is  to  be  observed, 
that  the  legislature  has  let  slip  one  class  of  persons, 
whether  intentionally  or  not  I  do  not  know,  namely,  those 
who  have  become  partners  after  the  contract  was  com- 
pleted, and  have  ceased  to  be  so  before  judgment  obtained, 
although  they  were  partners  at  the  time  the  action  was  com- 
menced. That  case  the  legislature  did  not  provide  for,  and 
these  persons  are  certainly  exempt,  for  there  are  no  words  to 
embrace  them.  My  opinion  therefore  is,  that  in  this  in- 
stance the  plaintiff,  by  taking  his  remedy,  by  issuing  writs 
of  scire  facias  against  the  existing  members  of  the  company 
(I  mean  those  existing  at  the  time  the  scire  facias  was  ob- 
tained), has  pursued  the  proper  course,  and  that  he  was  not 
bound  to  take  out  any  scire  facias,  and  would  have  been 
wrong  to  have  taken  out  any  scire  facias,  against  those  who 
were  partners  at  the  time  that  the  action  was  commenced. 
I  come,  therefore,  to  the  last  question,  whether  or  not 
the  plaintiff  has  entitled  himself  to  this  interference  of  the 
Court,  by  the  steps  which  he  has  taken  against  those  dif- 
ferent  persons  who  were  members  for  the  time  being. 
Now,  the  affidavits  state,  that  there  are  a  great  number 
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of  persons  who  were  partners  in  this  concern,  against  1848. 
whom  it  would  be  undoubtedly  hopeless  to  take  any  pro- 
ceedings. Seven  writs  of  scire  &cia8  have  been  issued, 
which  promise  a  result  of  about  130/.  altogether.  But 
then  it  is  said  that  there  are  two  persons  against  whom 
no  efiectual  steps  have  been  taken  in  order  to  make  them 
responsible,  and  £^ainst  whom  proceedings  might  be  taken 
with  effect.  Against  one  a  scire  facias  issued ;  and  it  is 
objected,  that  the  present  proceeding  ought  not  to  be  al- 
lowed until  that  writ  has  come  to  its  determination,  and  been 
finally  disposed  of.  Now,  if  I  am  satisfied  that  that  writ 
would  produce  no  result  whatever,  or  no  result  worth  the 
expense  of  proceeding  in  it,  then  the  pendency  of  such 
scire  facias  is  no  answer  to  this  application;  and  I  take  it 
that  is  the  principle  of  the  case  (a)  which  was  referred 
to  as  lately  decided  in  the  Court  of  Common  Pleas,  in 
which  Wilde^  C.  J.,  seems  to  have  thought  at  first,  that 
you  must  issue  a  scire  facias  against  every  individual  mem- 
ber for  the  time  being,  before  you  can  apply  to  the  Court 
for  its  interference  against  a  person  who  was  a  member  at  the 
time  of  the  contract  made.  That  opinion  was  overruled  by 
the  rest  of  the  Court,  who  thought  it  was  enough  if  they 
were  satisfied  that  every  reasonable  and  proper  effort  had 
been  made  for  the  purpose  of  obtaining  payment  of  the  debt 
due  to  the  creditors,  by  recourse  to  those  who  were  primarily 
liable.  That  is  the  rule  upon  which  I  think  I  must  act  in 
the  present  case ;  and,  referring  to  the  affidavits  in  the  first 
place,  with  regard  to  the  persons  against  whom  the  scire  fa- 
cias is  pending,  it  appears  to  me  that,  looking  to  the  affida- 
vits on  both  sides,  there  appears  to  be  no  reasonable  ground 
of  expectation  that  anything  will  be  obtained  from  the  scire 
facias.  The  defendant  there,  it  appears,  was  the  promoter,  and 
was  a  trustee  for  a  Scotch  insurance  office,  and  he  accepted 
the  shares  as  such  trustee.  I  think  it  is  impossible  to  make 
the  partners  in  the  Scotch  insurance  office  liable  through  his 

(o)  IG  L.  J.,  C.  P.,  203. 
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1848.        instrumentality  directly ;  but  then  it  is  said,  that  if  he  were 
^^^^^      to  pay  the  amount^  he  would  have  his  remedy  in  equity  against 
V.  the  cestuis  que  trust;  and  supposing  that  was  not  so^  still,  if 

he  were  sued,  and  the  scire  facias  were  pursued  to  execution, 
the  probability  is,  that  the  members  of  the  Scotch  company 
would  not  leave  him  to  pay  the  debt,  but  would  come  forward 
upon  a  principle  of  honour,  and  discharge  him.  I  think  that 
is  rather  too  remote  a  contingency  for  me  to  say  that  any 
good  result  can  reasonably  be  expected  to  be  produced 
from  that  scire  facias,  imless  the  defendant  is  himself  a  per- 
son in  solvent  circumstances.  Now  the  affidavits  on  the 
part  of  the  plaintiff  shew,  that  he  is  not  a  man  likely  to  pay 
any  reasonable  portion,  or  indeed  anything,  of  the  consider- 
able debt  which  is  in  dbpute  in  this  action,  while  the  af- 
davits  on  the  other  side,  although  they  say  that  he  is 
apparently  carrying  on  business,  do  not  remoye  that  im- 
pression  from  my  mind.  The  same  also  may  be  said  with 
regard  to  the  other  individual,  who  is  stated  to  be  a  person 
possessed  of  considerable  property.  The  affidavits  on  the 
other  side  say  that  the  property  is  greatly  incumbered  by 
mortgage  beyond  its  real  value,  and  that  therefore  any 
proceeding  against  him  must  be  hopeless.  I  therefore 
think,  that  in  this  case  the  plaintiff  has  done  what  the 
majority  in  the  Court  of  Common  Pleas,  and  ultimately,  I 
believe,  my  Lord  Chief  Justice  fFilde,  said  was  necessary 
in  such  a  case.  A  similar  rule,  I  think,  was  previously  laid 
down  in  the  Court  of  Queen's  Bench,  (see  JEardley  v.  Law  (a) 
and  Harvey  v.  Scott  (b)  ).  The  rule  is,  that  all  that  is  re- 
quisite in  this  case  is,  that  a  scire  facias  should  issue  against 
an  existing  member  or  members,  and  that  there  should  be 
a  reasonable  certainty  that  all  remedies  against  that  class 
would  be  ineffectual.     I  am  satisfied  of  this,  and  therefore 

the  rule  must  go. 

Kule  absolute. 

(a)  12  Ad.  &  E.  802.  (b)  17  L.  J.,  Q.  B.,  9. 
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1848. 

BicHARDs  V.  James.  ,      ^ 

June  6* 

JJeBT  on  an  indenture  dated  the  2nd  July,  1829,  where-  A  defendant 
by  the  defendant  covenanted  to  pay  the  plaintiflP  500Z,  and  by  plea  to  the 
interest,  on  the  22nd  of  January,  1830.— Breach,  non-  ^^"?^; 

payment.  action,  a  debt 

,  which  accmed 

Plea. — The  defendant,  as  to  the  said  debt  and  all  damages  after  action 
by  the  pltdntifis  sustained  by  reason  of  the  non-payment  before  pioT 
thereof,  other  than  and  except  the  plaintiff's  costs  and  charges  ple*<^«l» 
by  him  about  his  suit  in  this  behalf  expended,  says,  that 
the  plaintiff  ought  not  further  to  maintain  his  action  thereof 
against  the  defendant;  because  he  says,  that  after  the  com- 
mencement of  this  suit,  and  before  the  time  of  the  pleading 
of  this  plea,  to  wit,  on  &c.,  he  the  plaintiff  became  and  was, 
and  still  is,  indebted  to  the  defendant  in  500/.,  for  money 
since  the  commencement  of  this  suit,  and  before  the  plead- 
ing of  this  plea,  to  wit,  on  &c.,  paid  by  the  defendant,  for 
the  use  of  the  plaintiff,  at  his  the  plaintiff's  request;  which 
said  money,  so  due  and  owing  from  the  plaintiff  to  the  de- 
fendant, exceeds  the  debt  in  the  declaration  mentioned,  and 
all  damages  by  the  plaintiff  sustained  by  reason  of  the  non- 
payment thereof,  other  than  and  except  the  said  costs  and 
charges ;  and  which  said  sum  of  money  so  due  and  owing 
from  the  plaintiff  to  the  defendant,  he  the  defendant  is 
ready  and  willing,  and  hereby  offers  to  set  off,  &a 

Special  demurrer,  assigning  for  causes,  that  the  plea  does 
not  shew  that  the  debt  attempted  to  be  set  off  was  due  to 
the  defendant  at  the  time  of  the  commencement  of  this 
suit;  and  that  it  appears  by  the  plea,  that  the  debt  be- 
came due  after  the  conmiencement  of  this  suit ;  and  that,  by 
law,  a  debt  becoming  due  after  the  commencement  of  an  ac- 
tion, cannot  be  set  off  in  such  action.     Joinder  in  demurrer. 

Butty  in  support  of  the  demurrer. — A  debt  which  did 
not  exist  at  the  commencement  of  the  suit  cannot  be  made 
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the  subject  of  a  set-off.  That  is  evident  from  the  language 
of  the  2  Geo.  2^  c.  22^  s.  13^  (a),  and  it  is  consistent  witli 
the  law  and  invariable  practice  ever  since  that  statute 
passed.  Before  the  new  rules,  the  subject-matter  of  set-off 
might  either  have  been  given  in  evidence  under  the  general 
issue  or  pleaded  in  bar ;  which  shews  that  the  statute  was 
intended  to  apply  only  to  debts  existing  at  the  commence- 
ment of  the  suit :  for  no  defence  is  open  under  the  general 
issue,  which  is  not  available  at  the  time  of  action  brought. 
[^Platty  B. — Unless  a  set-off  can  be  pleaded  puis  darrein 
continuance,  it  is  difficult  to  see  how  this  plea  can  be  good.] 
Evans  v.  Prasser  (b)  expressly  decided  that  a  plea  of  set-off, 
stating  that  the  defendant  was  indebted  to  the  plaintiff  at 
the  time  of  plea  pleadedy  is  bad.  There  the  objection  arose 
on  general  demurrer ;  and  if  the  plea  had  been  good  in  sub- 
stance, its  commencement  would  have  been  immaterial,  for 
the  Court  would  ex  officio  give  such  judgment  as  appeared 
upon  the  whole  record  proper :  Le  Bret  v.  PapiUon  (c). 
The  term  "  pleading  in  bar "  is  well  understood  to  mean 
"  in  bar  of  the  whole  action."  Braithwaite  v.  Coleman  (d), 
and  Rogerson  v.  Ladbroohe  (e),  are  also  authorities  to  shew 
that  debts  due  at  the  time  of  action  brought  can  alone  form 
the  subject  of  a  set-off. 


(  a)  Enacts, ''  That  where  there 
are  mutual  debts  between  the 
plaintiff  and  defendant,  or  if 
either  party  sue  or  be  sued  as 
executor  or  administrator,  where 
there  are  mutual  debts  between 
the  testator  or  intestate  and  either 
party,  one  debt  may  be  set  off 
against  the  other,  and  such  mat- 
ter may  be  given  in  evidence  up- 
on the  general  issue,  or  pleading 
in  bar,  as  the  nature  of  the  case 
shall  require,  so  as,  at  the  time 
of  his  pleading  the  general  issue. 


where  any  such  debt  of  the  plain- 
tiff,  his  testator  or  intestate,  is 
intended  to  be  insisted  on  in  evi- 
dence, notice  shall  be  given  of  the 
particular  sum  or  debt  so  intend- 
ed to  be  insisted  on,  and  upon 
what  account  it  became  due,  or 
otherwise  such  matter  shall  not 
be  allowed  in  evidence  upon  such 
general  issue." 

(6)  3  T.  R.  186. 

(c)  4  East,  502. 

{d)  4  Nev.  &  Man.  G54. 

le)  1  Bing.  93. 
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Phipsouy  contrk. — It  is  conceded  that  there  is  no  prece-  1848. 
dent  for  such  a  plea ;  the  Court  will  therefore  determine  the 
question  on  the  words  of  the  statute,  which  is  a  remedial 
and  beneficial  law,  and  ought  therefore  to  be  construed 
liberally.  It  first  requires  that  there  should  be  "  mutual 
debts"  (which  condition  is  here  fulfilled),  but  there  are  no 
words  to  shew  that  the  debts  must  exist  at  any  particular  time. 
It  then  proceeds  to  enact,  that  "  one  debt  may  be  set  oflF 
against  the  other,  and  such  matter  may  be  given  in  evidence 
upon  the  general  issue,  or  pleaded  in  bar,  as  the  nature  of 
the  case  shall  require."  These  words  are  sufficient  to  em- 
brace all  pleadings  in  bar,  whether  of  the  whole  action,  or 
merely  of  the  further  maintenance  of  it  In  Z«  Bret  v.  Papil- 
lon  (a).  Lord  Ellenborough  says,  "  A  matter  may  be  pleaded 
in  bar,  and  yet  go  only  to  the  further  maintenance^  and  not 
to  the  commencement  of  the  action."  A  case  of  Sullivan  v. 
Montague  (b)  is  there  cited,  where  it  was  held,  that  matter 
of  defence  arising  after  action  brought,  but  before  plea 
pleaded,  might  be  given  in  evidence  under  the  general  issue. 
[Alderscniy  B. — Notice  could  not  be  ^ven  of  a  debt  which 
did  not  exist  at  the  time  of  action  brought,  which  shews 
that  the  statute  provides  for  such  debts  only.]  The  words, 
"  as  the  nature  of  the  case  shall  require,"  apply  to  cases 
where  there  might  be  a  good  plea  in  bar,  though  the  set-off 
was  inadmissible  under  the  general  issue.  [He  also  referred 
to  8  Geo.  2,  c.  24.] 

Pollock,  C.  B. — The  novelty  of  the  plea  is  supported 
by  no  precedent,  and  there  is  nothing  to  warrant  us  in  so 
construing  the  statute,  as  to  enable  a  defendant  to  set  off 
a  debt  which  has  arisen  since  the  commencement  of  the 
action. 

Alderson,  B. — This  case  must  have  occurred  over  and 
(a)  4  East,  502.  (6)  Dougl.  lOG. 


474 


EXCHEQUER  REPORTS. 


1848. 


over  again,  and  would  have  found  its  way  into  the  books, 
but  that  every  one  must  have  supposed  that  there  could  be 
no  doubt  upon  the  subject 

RoLFE,  B.9  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 


June  13. 

A  defendant, 
who  seeks  by 

suggestion  to 
deprive  the 
plaintiff  of 
costs,  under  the 
9  &  10  Vict, 
c.  95.  B.  129, 
need  not,  in  hii 
affidavit  in  sup- 
port of  the  mo- 
tion to  enter 
such  sugges- 
tion, negative 
any  grounds 
for  refusing 
the  suggestion, 
which  are  not 
mentioned  in 
these  sections. 
A  prim  ft  facie 
case  on  the 
part  of  the  de- 
fendant is  suf- 
ficient to  enti- 
tle him  to  enter 
a  suggestion. 
The  Court 
allowed  a  sug- 
gestion to  be 
entered,  al- 
though part  of 
the  cause  of 
action  arose  on 
a  bill  of  ex. 
change,  and 
the  Court  ex- 
pressed a  doubt 
whether  such 
matter  was 
within  the  ju- 
risdiction of 
the  County 
Court. 


Butler  w.  Corney. 

XN  this  case  a  rule  had  been  obtained^  calling  on  the  plain- 
tiff to  shew  cause  why  the  defendant  shoidd  not  be  at  liberty 
to  enter  a  suggestion  on  the  roll,  to  deprive  the  plaintiff  of 
his  costs,  under  the  County  Court  Act,  9  &  10  Vict,  c  95, 
s.  129. 

The  affidavits  stated  that  the  action  was  on  a  contract, 
and  for  a  cause  for  which  a  plaint  might  be  levied  in  the 
county  court;  that  the  plaintiff  recovered  only  19i  5s. ; 
that  the  plaintiff  and  defendant  dwelt  within  twenty  miles 
of  each  other  at  the  time  the  action  commenced ;  and  that 
neither  party  was  an  officer  of  the  court.     Against  this  rule 

Needham  shewed  cause. — The  defendant's  affidavit  is  in- 
sufficient. The  128th  section  enacts,  that  ^^  all  actions  and 
proceedings  which,  before  the  passing  of  this  act,  might 
have  been  brought  in  any  of  her  Majesty's  superior  courts 
of  record,  where  the  phdntiff  dwells  more  than  twenty  miles 
from  the  defendant,  or  where  the  cause  of  action  did  not 
arise  wholly  or  in  some  material  point  within  the  jurisdic- 
tion of  the  court  within  which  the  defendant  dwells  or  car- 
ries on  his  business  at  the  time  of  the  action  brought,  or 
where  any  officer  of  the  county  court  shall  be  a  party,  ex- 
cept in  respect  to  any  claim  to  any  goods  and  chattels  taken 
in  execution  of  the  process  of  the  court,  or  the  proceeds 
or  value  thereof,  may  be  brought  and  determined  in  any 
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such  superior  court,  at  the  election  of  the  party  suing  or  1848. 
proceeding,  as  if  this  act  had  not  been  passed."  And  the 
following  section  enacts,  that  "  if  any  action  shall  be  com- 
menced after  the  passing  of  this  act,  in  any  of  her  Majesty's 
superior  courts  of  record,  for  any  cause  other  than  those 
lastly  hereinbefore  specified,  for  which  a  plaint  might  have 
been  entered  in  any  court  holden  under  this  act,  and  a  ver- 
dict shall  be  found  for  the  plaintiff  for  a  sum  less  than  20/L, 
if  the  said  action  is  founded  on  contract,  or  less  than  5L  if 
it  be  founded  on  tort,  the  said  plaintiff  shall  have  judgment 
to  recover  such  sum  only,  and  no  costs ;  and  if  a  verdict 
shall  not  be  found  for  the  plaintiff,  the  defendant  shall  be 
entitled  to  his  costs  as  between  attorney  and  client,  unless 
in  either  case  the  judge  who  shall  try  the  cause  shall  certify 
on  the  back  of  the  record,  that  the  action  waa  fit  to  be  brought 
in  such  superior  court."  The  afiSdavit  does  not  negative  the 
fact  of  the  plaintiff  being  an  attorney,  for  an  attorney  may 
still  sue  in  a  superior  court  without  losing  his  costs :  Janes 
V.  Brown  (a).  It  has  been  decided,  that  the  defendant  is 
bound  to  shew  that  the  plaintiff  is  not  an  officer  of  the 
county  court  [ParA^,  B. — Such  a  person  is  expressly 
within  the  words  of  the  128th  section.]  The  58th  section 
enacts,  that  "  all  pleas  of  personal  actions  where  the  debt 
or  damage  claimed  is  not  more  than  20/.,  whether  on  balance 
of  account  or  otherwise,  may  be  holden  in  the  county  court, 
without  writ ;  and  all  such  actions  brought  in  the  said  court 
shall  be  heard  and  determined  in  a  summary  way  in  a  court 
constituted  under  this  act,  and  according  to  the  provisions 
of  this  act :  provided  always,  that  the  court  shall  not  have 
cognizance  of  any  action  of  ejectment,  or  in  which  the  title 
to  any  corporeal  or  incorporeal  hereditaments,  or  to  any  toll, 
fair,  market,  or  franchise,  shall  be  in  question,  or  in  which 
the  validity  of  any  demise,  bequest,  or  limitation,  under  any 
will  or  settlement,  may  be  disputed,  or  for  any  malicious 

(a)  Ante,  p.  329. 
VOL.  II.  II  KXCH. 
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1S48.        proeecatioii,  or  for  any  libel  or  slander,  or  for  crinunal  oon- 
Tergadon,  or  for  sedaction,  or  breach  of  promise  of  maiiiage.* 
The  affidavit  does  not  sufficiently  shew  that  the  oontiaet 
was  not  within  the  excepted  cases  in  that  section.     It  may 
be  that  the  cause  of  action  was  for  a  breach  of  promiae  of 
marriage,  or  in  respect  of  a  market  or  toll ;  in  whidi  case 
the  plaintiff  would  be  entitled  to  his  costs.     [Parke,  Bw — 
The  question  is,  whether  the  defendant  does  not  sufficiently 
bring  himself  within  the  128th  and  129th  sections,  so  aa  to 
entitle  himself  to  enter  a  suggestion  to  deprive  the  pbdntiff 
of  his  costs.     He  need  not  n^ative  the  fact  of  the  plaintiff 
being  an  attorney,  or  state  that  the  case  is  not  within  the 
exceptions  contained  in  the  58th  section ;  if  he  primi  fiide 
brings  himself  within  the  128th  and  129th  sections^  it  is 
sufficient,  and  the  onus  of  proving  those  other  matters 
is  cast  upon  the  plaintiff     Hol/ey  B. — In  the  case  where 
the  plaintiff  is  an  attorney,  it  is  the  party's  l^al  right  to 
sue  in  a  superior  court.]     In  the  next  place,  part  of  the 
cause  of  action  arose  on  a  bill  of  exchange,  and  it  is  a 
matter  of  grave  doubt  whether  actions  upon  such  instru- 
ments are  within  the  jurisdiction  of  the  county  courts. 
It  would   seem  that  they  are  not  within  the  act.     Tie 
cause  of  action  upon  a  bill  of  exchange  cannot  be  said  to 
arise  within  any  particular  jurisdiction.     The  cases  upon 
this  point  are  collected  in  Mondel  v.  Steel  (a).     [PoUock, 
C.  B. — If  that   question   were  raised,  it  would  be  ^very 
inconvenient  to  try  it  upon  a  motion  like  the  present. 
Rolfsy   B. — The  plaintiff  may  plead  to  the  suggestion, 
which  will  give  him  an  opportunity  of  trying  that  question. 
Parke,  B. — The   preliminary  question  now  before  us  is, 
whether  the  defendant  is  to  be  at  liberty  to  enter  a  sugges- 
tion.    It  has  been  said,  that  the  Chief  Justice  of  the  Com- 
mon Pleas,  and  my  brother  Maule,  have  expressed  a  doubt 
whether  an  action  on  a  bill  of  exchange  is  within  the  juris- 

(a)  8  M.  &  W.  640. 
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diction  of  the  county  court  The  question  is  one  of  much  1848. 
importance,  and  I  should  like  to  hear  the  grounds  of  that 
doubt,  if  it  has  been  raised.  AldersaUy  B. — The  words  of 
the  128th  section  are,  *^  where  the  cause  of  action  did  not 
arise  wholly,  or  in  some  material  point,  within  the  jurisdic- 
tion." Is  not  the  meaning  of  that  section,  that  the  superior 
court  shall  not  have  concurrent  jurisdiction  where  the  cause 
of  action  arises,  in  some  material  point,  within  the  jurisdic- 
tion of  the  county  court?  It  is  perfectly  clear  that  bills 
and  notes  are  within  the  first  part  of  the  58th  section ;  and 
then  comes  the  question,  whether  the  128th  section  takes 
them  out  of  the  jurisdiction  of  the  county  court] 

Mantstyj  contrd. — The  county  court  has  jurisdiction 
where  the  action  is  brought  upon  a  bill  of  exchange ;  but, 
independently  of  that,  the  affidavit  shews,  that  a  portion  of 
the  cause  of  action  arose  not  upon  the  bill,  but  for  goods 
sold  and  delivered ;  that  is,  that  a  material  part  of  the  cause 
of  action  arose  within  the  jurisdiction  of  the  county  court 
[Aldersan,  B. — May  not  the  128th  section  mean,  "  if  no 
material  part  of  the  cause  of  action  arises  out  of  the  juris- 
diction," instead  of  meaning,  as  I  first  thought,  "  if  any  ma- 
terial part  arises  within  it  ? J  It  is  difficult  to  say  what  is 
the  true  construction  of  that  section.  The  superior  courts 
are  to  have  concurrent  jurisdiction  where  the  cause  of  ac- 
tion, in  some  material  point,  did  not  arise  within  the  juris- 
diction of  the  inferior  court. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought 
to  be  made  absolute.  I  am  not  going  at  present  to  ofier 
any  opinion  upon  the  doubt  which  has  been  suggested,  whe- 
ther the  superior  courts  have  concurrent  jurisdiction  with 
the  county  courts  over  actions  brought  upon  bills  of  ex- 
change for  less  than  20/.  That  is  not  the  question  now 
before  us.  It  is  sufficient  to  say,  that  the  defendant  applies 
for  a  suggestion  to  deprive  the  plaintiff  of  his  costs,  and  un- 

ii2 
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1848.  less  the  opposition  to  that  application  be  successfully  made, 
we  cannot  deprive  the  defendant  of  that  right.  It  is  enough 
to  say,  that  no  good  reason  has  been  given  to  induce  us  not 
to  grant  it.  The  question  raised  under  the  act  is,  at  all 
events,  so  doubtful  a  one,  that  we  feel  ourselves  justified  in 
allowing  this  application.  By  doing  so,  we  do  not  decide 
anything  upon  this  motion.  The  plaintiff  may  demur  to  or 
traverse  the  suggestion.  If  we  were  to  refuse  it,  we  should 
decide  the  matter  conclusively.  If,  therefore,  the  point  is 
doubtful,  it  is  our  duty  to  enable  the  defendant  to  raise  it 
upon  the  record. 

Alderson,  B. — I  am  of  the  same  opinion,  and  think  that 
this  rule  ought  to  be  made  absolute.  I  must  say  that  I  still 
entertain  doubts  as  to  the  proper  construction  of  the  128th 
section. 

BoLFE,  B. — I  am  of  the  same  opinion.  I  still  think,  as 
I  did  in  the  outset  of  the  case,  that  the  most  convenient  way 
of  trying  the  matter  is  by  entering  a  suggestion  in  the  first 
instance.  It  is  a  very  inconvenient  course  to  try  the  merits 
upon  affidavits ;  although  the  defendant  cannot  enter  a  sug- 
gestion without  leave  of  the  Court,  that  becomes  necessary, 
I  should  conceive,  because  he  is  not  the  party  who  has  the 
custody  of  the  record.  If  he  makes  out  a  primd  facie  case, 
he  is  entitled,  almost  as  a  matter  of  right,  to  enter  a  sug- 
gestion. 

Kule  absolute. 

Parke,  B.,  had  left  the  court  during  the  arguments 
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Bryant  v.  Wardell  and  Others.  June  7. 


ROVER  for  theatrical  dresses  and  other  property. —  Under  an 

Pleas,  not  guilty,  and  not  possessed;  upon  which  issue  was  tween  the 

joined.     At  the  trial  of  the  cause,  before  ParkCy  B.,  at  the  thedefendwiu 

Middlesex  sittings  in  the  present  term,  it  appeared  that  the  ^*^  iTt5'  ^" 

plaintiff  and  the  defendants,  in  the  year  1845,  with  a  view  to  ployed  by  the 

the  exhibition  of  a  dwarf  of  the  name  of  Richard  Gamsey,  hereto^'^? 

entered  into  the  following  agreement: — "Memorandum  of  ^^[^g*^^. 

agreement  made  the  29th  of  December,  1845,  between  W.  tiff  should  be 

employed  for  a 

Bryant  of  the  one  part,  and  R.  Wardell,  N.  Dormer,  and  T.  certain  time 

R  Lewis  of  the  other  part.     For  the  considerations  here-  the  scUdparHtt 

inafter  mentioned,  the  said  W.  B.  hereby  agrees  to  permit  ^^i^^^^^ 

and  allow  R.  Garnsey,  otherwise  called  "the  miniatiire  John  have  the  use  of 

Bull,"  to  be  publicly  exhibited  by  the  said  R  W.,  N.  D.,  and  ty  for  a  certain 

T.  R.  L.,  for  twelve  calendar  months  from  the  date  hereof,  {h"exp^ti^ 

either  in  London  or  within  eighty  miles  thereof:  and  the  ^^  ^^  ?8Tee- 

°     "^  '    ^  ment,  the  pro- 

said  R.  W.,  N.  D.,  and  T.  R.  L.  shall  have  the  exclusive  con-  perty  should  be 

trol  of  such  exhibition,  and  of  the  arrangement  connected  plaintiff:— 

therewith ;  and  they  hereby  agree  to  bear  and  pay  all  the  eX-  ^^  ^  "*^d 

penses  whatever,  which  mav  be  in  any  way  incurred  in  con-  parties  here- 

.  .  ..."  .  to"  meant  the 

nection  with  such  exhibition.  That  the  said  R.W.,  N.D.,  and  dcfendanu 

T.  R.  L.,  shall  retain,  receive,  and  be  paid  three-fourths  of  the  therefore,'  that 

clear  profits  arising  from  the  said  exhibition,  and  the  said  ^^  p^amtiff 

^  o  '  was  not  a  part- 

W.  B.  shall  receive  or  be  paid  the  remaining  one-fourth  of  n^r  with  the 

1  /^         mi         1  •  in*  1  •  defendants  in 

such  profits.  That  this  agreement  shall  continue  and  remain  the  goods. 

in  full  force  for  twelve  calendar  months  certain;  and  in  case  having  been* 

the  said  R W.,  N.  D.,  and  T.  R.  L.,  shall  be  desirous,  at  the  ex-  during  the  tmn, 

'  ^  /  apphini  by  the 

piration  of  such  term,  to  continue  the  same  for  six  calendar  defendanu  to  a 

months  longer,  they  shall  be  at  liberty  to  do  so;  and  in  that  traventionofthe 

case,  the  said  W.  B.  shall,  during  such  six  calendar  months,  nKaWna  Wn 

receive  and  be  paid  one-half  of  the  profits  arisincc  from  the  f<ieiivered  by 

....  ,  them  at  the 

said  exhibition,  instead  of  one-fourth.    That  James  Gam-  end  of  the  term: 

sey,  the  father  of  the  said  R.  G.,  shall  be  employed  by  the  ihe  bailment 

had  been  deter- 
mined, and  that  the  plaintiff  might  maintain  trorer. 

♦i  i3 
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1848.  said  parties  hereto,  at  a  salary  of  15s.  per  week  for  twelve 
Bryant  calendar  months  certain,  provided  this  agreement  shall  re- 
Wabi)kll.  main  in  full  force,  and  for  such  further  time  as  such  exhibi- 
tion shall  be  continued,  such  salary  to  be  considered  as  part 
of  the  expenses  of  the  said  exhibition.  That  the  sum  of  30«. 
per  week  shall  be  paid  to  the  said  J.  G.  and  his  wife,  for 
twelve  calendar  months  certain,  or  for  such  other  or  further 
time  as  such  exhibition  shall  be  continued :  such  payments 
shall  be  considered  and  form  part  of  the  expenses  thereof 
That  A.  Whitwham  shall  be  employed  by  the  said  parties 
hereto,  for  the  first  six  weeks  of  the  said  exhibition,  and  the 
said  W.  B.  shall  be  employed  for  three  months  next  after  the 
expiration  of  the  said  six  weeks ;  and  afterwards,  the  said  A. 
W.  and  W.  B.  shall  be  employed  alternately,  so  long  as  such 
exhibition  shall  be  continued.  That  the  said  parties  hereto 
are  to  be  allowed  to  have  the  use  of  certain  property  and 
dresses  during  the  said  exhibition,  and  at  the  expiration  of 
this  agreement  such  property  and  dresses  are  to  be  given  up 
to  the  said  W.  B.  That  the  said  W.  B.  or  A.  W.  shall  be  at  li- 
berty to  act  as  check-taker  at  such  exhibition,  or  to  appoint 
a  person  for  such  purpose  at  their  own  expense.  That  the 
said  N.  D.  having,  on  the  27th  day  of  December  instant,  ad- 
vanced and  paid  the  said  W.  B.  the  sum  of  40Z.  for  the  use  of 
the  said  property  and  dresses,  such  sum  of  40Z.  is  to  be  repaid 
to  the  said  N.  D.out  of  the  first  profits  of  the  said  exhibition. 
That  the  expenses  of  and  connected  with  the  said  exhibition 
shall  commence  this  day.  That  the  accounts  of  and  relating 
to  such  exhibition  shall  be  settled,  and  the  balance  and  the 
profits  ascertained  and  divided  between  the  parties  hereto, 
every  fortnight.''  After  this  agreement  had  been  entered  in- 
to, the  property  in  question  was  disposed  of  in  a  difierent 
way,  but  the  jury  found  a  verdict  for  the  stage  and  scenery 
only,  which,  at  the  end  of  the  term,  were  not  delivered,  but, 
during  the  term,  were  taken  to  pieces  and  applied — and 
this  the  jury  found  to  have  been  done  by  all  the  defend- 
ants— ^in  constructing  a  different  sort  of  stage  at  a  different 
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exhibition.    It  was  objected  by  the  defendants'  counsel,        1848. 
that  the  plaintiff  and  defendants  were  partners  under  the      -o^^     " 
terms  of  the  agreement;  and  secondly,  that  the  plaintiff  «. 

had  not,  at  the  time  of  the  conversion,  such  a  property 
in  the  goods  as  would  maintain  the  action.  The  learned 
judge,  however,  was  of  a  contrary  opinion,  and  the  plaintiff 
had  a  verdict. 

Offle  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. By  the  terms  of  this  agreement^  the  plaintiff 
only  transferred  a  portion  of  his  interest  in  the  property, 
and  there  was  a  partnership  in  it  between  the  plaintiff 
and  defendants.  The  profits  which  might  arise  from  the 
speculation  were  to  be  divided  amongst  all  the  parties,  in- 
cluding the  plaintiff.  James  Garnsey  was  to  be  employed 
by  "  the  said  parties  thereto,*'  which  means  all  the  parties. 
So  was  Whitwham.  [^Parke,  B. — It  seems  to  me  now,  as  it 
did  at  the  trial,  that,  by  the  terms  of  the  agreement,  the  plain- 
tiff demised  the  property  to  the  three  defendants  for  a  year 
certain,  and  that  they  alone  were  to  have  the  use  of  it  for 
that  period.  Platt^  B. — The  words  "the  said  parties  here- 
to" mean  the  three  defendants,  who  are  to  give  up  the 
property  and  dresses  to  Bryant  at  the  expiration  of  the 
agreement]  In  the  next  place,  the  plaintiff  had  not  such 
a  property  at  the  time  of  the  conversion,  as  entitled  him  to 
maintain  this  action :  Gordon  v.  Harper  (a).  The  plaintiff 
might  have  proceeded  for  a  breach  of  the  agreement ;  but 
this  is  not  the  proper  form  of  action.  [Parke,  B. — There 
are  authorities  against  your  position.  If  you  lend  a  person 
a  flock  of  sheep,  and  he  kills  them,  you  may  have  an  ac- 
tion on  the  case  for  this  conversion  (i).] 

Pollock,  C.  B. — We  are  all  of  opinion  that  there  ought 
to  be  no  rule  in  this  case.     In  the  first  place,  we  think  that 

(a)  7T.  R.9.  (b)  Litt.8.71. 
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1848.        the  construction  which  was  put  upon  the  contract  at  the 

Bryant       *^^*  ^  Correct.     It  is  clear,  from  several  parts  of  the  agree- 

^    ^'  ment,  that  the  words  "the  said  parties"  mean  parties  other 

Wabdbll.  ,  , 

than  Bryant.  For  in  one  part  of  it  there  is  a  statement,  that 
"  Whitwham  shall  be  employed  by  the  said  parties  "  for  a 
certain  time,  and  "  the  said  }V.  Bryant  shall  be  employed  " 
for  another  period.  Now  it  is  clear  that  Bryant  was  not 
to  be  employed  by  himself,  but  by  the  three  defendants. 
And  in  the  succeeding  clause  the  same  words,  the  said  par- 
ties,  must  mean  the  three  defendants.  There  was,  therefore, 
no  partnership  between  the  plaintiff  and  defendants  in  the 
property  in  question.  As  to  the  other  point,  we  are  clearly 
of  opinion  that  trover  is  the  proper  form  of  action  here,  not- 
withstanding the  continuance  of  the  contract  under  which 
the  goods  had  been  bailed  to  the  defendants.  The  case  of 
Cooper  V.  WiUomatt{a)  is  a  decisive  authority  upon  this 
point.  It  waB  there  held,  that  a  bailee  of  goods  for  hire,  by 
selling  them,  determines  the  bailment ;  and  the  bailor  may 
maintain  trover  against  the  purchaser,  though  the  purchase 
was  bona  fide.  The  cases  on  the  subject  are  referred  to 
there.  The  rule  is,  that  where  there  has  been  a  misuser  of 
the  thing  lent,  as  by  its  destruction,  or  otherwise,  there  is 
an  end  of  the  bailment,  and  the  action  for  trover  is  main- 
tainable for  the  conversion. 

Parke,  B.,  Bolfe,  B.,  Platt,  B.,  concurred. 

Kule  refused  (h). 


(a)  1  C.  B.  672. 
(h)  See  Farrant  v.  Thompson,  6  B.  &  Aid.  826. 
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1848. 
BoUGUEREAN  V.  Brett.  June  8. 

W  ADE  had  obtained  a  rule,  calling  on  the  defendant  to  The  rule  of  HU. 
shew  cause  why  the  demurrer  to  the  plaintiff's  declaration  4,  ^i^ch  ro-  * 
should  not  be  set  aside,  and  why  the  plaintiff  should  not  be  ^^i^n*of° 


at  liberty  to  sign  judgment  as  for  want  of  a  plea,  on  the  «^«n[  ^ 

,     _  ,       _  rer,  before  it  is 


demur- 

ground  that  there  was  no  marginal  note  to  the  demurrer,  tAgntd  bj 
as  required  by  the  rule,  Hilary  Term,  4  Will.  4.  matter  ofinr^ 

intended  to  be 
argned  shall 

Pearson  shewed  cause. — ^The  rule  can  hardly  apply  to  a  be  stated/'  ap- 
special  demurrer.     In  Lindus  v.  Pound  (a),  it  was  held  to  as  well  as  to  ge- 
be  a  suflScient  compliance  with  this  rule  to  state,  in  the  ^J^^xnd'if 
margin,  that  the  points  intended  to  be  argued  are  those  roch  points  be 

,  ,  wanting,  the 

specially  assigned.     That  case  was  confirmed  by  Braham  Court  will  set 
V.  Watkins  {h).     It  would  be,  therefore,  a  mere  repetition  t^de  ailrr^a. 
to  state  the  points  over  again  in  the  margin.     \Platty  B. —  ^* 
The  rule  expressly  states,  that  "  in  the  margin  of  every  de- 
murrer "  some  matter  of  law  intended  to  be  argued  shall  be 
stated.] 


Wadcy  contra,  was  not  called  on. 


Pollock,  C.  B. — The  rule  is  express,  and  is  as  binding 
upon  us  as  an  act  of  Parliament.  The  present  rule  must, 
therefore,  be  absolute.  But  the  defendant  may  amend  on 
the  usual  terms. 

Alderson,  B.,  Kolfe,  B.,  Platt,  B.,  concurred. 

Bule  absolute. 

(o)  2  M.  &  W.  240.  {h)  16  M.  &  W.  77. 
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1848. 
June  10.  CoNNOP  V.  Challis. 

Where  a  party  (^  ASE  against  the  defendants,  as  sheriff  of  Middlesex,  for 
execution  on  a  &&  escape.  The  defendants  pleaded  not  guiltj,  and  leave 
CTBdUtor'Tat^*  and  license.  The  plaintiff  joined  issue  upon  the  first  plea, 
tomey,  bon&      an^  traversed  the  second,  and  upon  that  traverse  issue  was 

fiae»  bat  with-     ,  , 

outhii  antho-  joined.     At  the  trial,  before  Pollocky  C.  B.,  at  the  London 

Cto'anarranf^.  sittings  after  Michaelmas  Term  last,  it  appeared  that  the 

?S'  ^'f*^  ?*  plaintiff  had  obtained  a  judgment  against  one  Walmsley, 

releaM,  upon  upon  which  he  had  issued  a  writ  of  ca.  sa.,  which  had  been 

portion  of  the  intrusted  to  an  officer  of  the  defendants  to  execute.     Un- 

far  a  iwant"  ^^^  *^^  ^^^  Walmsley  was  taken  in  execution,  and  whilst 

of  attorney  for  he  was  in  custodv,  an  agreement  was  entered  into  between 

the  resiaae,  ,     , 

and  the  sheriiT,  Walmsley  and  the  plaintiff's  attorney,  that  the  former  should 
an  order  from  ^  released  on  payment  of  25/.,  being  part  of  the  debt  due, 
di*ch"°™*h*  ^"^^  ^^  ^^  giving  a  warrant  of  attorney  for  the  residue. 
-—Held,  in  an  This  was  douc,  and  the  following  authority  to  discharge 
the  sheriff,  that  Walmsley  was  given  by  the  plaintiff's  attorney  to  the 
forTh':^;f.'pV   Bheriff'«  officer:- 

"  Connop  V.  Walmsley. — Discharge  the  defendant  out  of 
your  custody,  on  payment  of  the  proper  fees. 

"  G.  MiLBURN,  plaintiff^s  attorney." 

Walmsley  was  discharged  on  the  receipt  of  this  docu- 
ment. No  authority  was  shewn  to  have  been  given  by  the 
plaintiff  to  his  attorney  to  enter  into  this  arrangement,  but 
the  plaintiff  had  not  in  any  way  repudiated  that  transac- 
tion, except  by  bringing  the  present  action.  It  was  con- 
tended by  the  plaintiff's  counsel,  that,  on  the  authority  of 
the  case  of  Savory  v.  Chapman  (a),  the  plaintiff  was  en- 
titled to  recover  the  whole  amount  for  which  the  debtor 
had  been  taken  in  execution,  as  the  agreement  was  not 
binding  upon  the  plaintiff.     The  Lord  Chief  Baron,  how- 

(a)  11  Ad.  &  E.  829. 
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ever,  thought  that,  if  the  jury  should  be  of  opinion  that        1848. 
the  attorney  had  acted  fairly  and  reasonably  under  the       connop 
circumstances,  and  that  the  plaintiff  had  not  repudiated  the  «• 

transaction,  the  defendants'  plea  of  leave  and  license  was 
established.  The  jury  having  so  found,  the  defendants, 
under  his  Lordship's  direction,  had  a  verdict,  leave  being 
reserved  to  the  plaintiff  to  move  to  set  that  verdict  aside, 
and  enter  a  verdict  for  him  for  such  sum  as  the  Court 
should,  under  the  circumstances,  think  proper. 
A  rule  nisi  having  accordingly  been  obtained, 

E,  James  and  Burchell  now  shewed  cause. — The  case  of 
Savory  v.  Chapman^  which  was  relied  upon  at  the  trial, 
only  decided  that  the  mere  fact  that  the  person  who  granted 
the  party's  discharge  was  the  plaintiff's  attorney,  was  not 
sufficient  to  warrant  the  discharge.  There  nothing  was 
done  but  the  discharge.  No  money  passed.  Here  a  war- 
rant of  attorney  was  given,  and  there  was  also  a  part  pay- 
ment. The  attorney's  warrant  to  prosecute  the  action 
continues  in  force  (unless  countermanded  by  his  death  or 
the  act  of  the  principal),  for  a  year  and  a  day  after  the 
judgment,  for  the  purpose  of  having  execution:  2  Inst. 
378.  \Platty  B. — Does  that  mean  for  any  other  purpose 
than  for  obtaining  the  money  ?]  It  was  said,  in  Payne  v. 
Chute  (a),  that  an  attorney,  after  judgment,  may  acknow- 
ledge satisfaction  on  the  record  without  a  new  warrant. 
[Platty  B. — The  general  rule  of  Easter  Term,  7  Vict,  (i), 
that  the  satisfaction  shall  be  signed  by  the  plaintiffs  affords 
an  argument  in  your  favour,  that  before  that  rule  was  made, 
it  was  sufficient  if  the  attorney  signed  it.]  The  attorney 
must  have  some  discretion  in  the  matter,  and  if  he  acts 
bona  fide  and  for  the  benefit  of  his  client,  the  agreement 
ought  to  bind  him.  "  The  object  of  the  writ,"  said  Hoi- 
roydy  J.,  in  the  case  of  Crozer  v.  Pilling  (c),  "  is  that  the 

(a)  1  Roll.  Rep.  365.     {h)  12  M.  &  W.  868.     (c)  4  B.  &.  C.  32. 
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1848.         debtor  should  continue  in  custody  only  until  the  plaintiff 

CoNNOp'      ^  satisfied  his  debt"    It  must,  therefore,  be  contended  by 

^'  the  plaintiff,  that  the  attorney  can  exercise  no  discretion  in 

the  matter,  and  that  his  authority  does  not  extend  beyond 

the  mere  receipt  of  the  money. 

Martin,  in  support  of  the  rule. — The  defendant  should 
have  proved  that  the  arrangement  was  entered  into  by  the 
authority  of  the  plaintiff.  The  relation  of  attorney  and 
client  does  not  create  that  authority.  [He  was  then  stopped 
by  the  Court.] 

Pollock,  C.  B. — This  rule  must  be  absolute.  As  no 
authority  was  shewn  by  which  the  plaintiff  authorised 
the  attorney  to  enter  into  the  arrangement  under  which 
the  debtor  obtained  his  discharge,  the  sheriff  is  liable  for 
his  escape. 

Alderson,  B.,  conciured. 

RoLFE,  B. — I  am  of  the  same  opinion.  The  attorney 
was  authorised  to  receive  the  fruits  of  the  execution  to  the 
extent  of  25/.,  but  he  had  no  authority  to  discharge  the 
debtor  on  his  giving  the  warrant  of  attorney  for  the  residue. 
That  appears  from  the  case  of  Payne  v.  Chute. 

Platt,  B.,  concurred. 

Per  Curiam. — The  rule  must  be  absolute  to  enter  a 
verdict  for  30/. 

Kule  absolute. 
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1848. 

MoLTON  and  Wife,  administratrix  of  Thomas  Lee,         June  13. 

deceased,  r.  Camroux. 

Assumpsit  by  the  plaintiff,  as  administratrix  of  Tho-  Where  apcr- 
mas  Lee,  against  the  defendant,  as  secretary  of  the  National  JJ^Jound'mteJT 
Loan  Fund  Life  Assurance  Company,  for  money  had  and  »"^  "o^  known 

to  be  otherwise 

received  to  the  use  of  Thomas  Lee,  and  of  the  plaintiff  as  enters  into  a    ! 

his  administratrix,  and  on  an  account  stated.  jSTfto^tiid  bonk 

Plea,  non  assumpsit.  ?^®»  *nd  which 

.  u  executed  and 

At  the  trial  of  the  cause,  before  Pollock^  C.  B.,  at  the  completed,  and 
London  sittings  after  Michaelmas  Term,  1846,  the  jury  thesubjwiu  ' 
found  certain  facts,  and  the  plaintiffs  had  a  verdict,  leave  "*^''  ?'  ^* 

'  r  ^  contract,  can- 

being  reservedto  enter  a  nonsuit.  not  be  restored 

...Boasto  put  the 

Gurneyy  in  Hilary  Term,  1847,  obtained  a  rule  nisi,  in  parties  in  stata 

pursuance  of  leave  reserved,  with  leave  to  turn  the  facts  ?ract  cannot"" 

into  a  special  verdict.     A  special  verdict  was  agreed  upon,  *^r^yds  be 

which  embodied  the  following  facts : —  by  the  alleged 

The  present  action  was  brought  to  recover  from  the  who  represent 

defendant,  the  secretary  of  the  National  Loan  Fund  Life  **^j^     - 

Assurance  Society,  two  sums  of  350/.,  and  5/.  65. 2rf.,  which  '^bere  a  lunatic 

had  been  paid  by  Thomas  Lee,  the  deceased,  to  the  society,  tain  annuities 

under  the  following  circumstances.  society  whidh* 

Thomas  Lee,  on  the  29th  of  Aumist,  1843,  made  a  pro-  *^  ^,^«  ^""«'  *»«d 

^^  ,  *^  no  knowledge 

posal  to  the  said  society  for  the  purchase  of  an  annuity  of  of  his  unsound. 
21/.  12^.  lOd.  for  his  life,  payable  yearly  on  the  29th  of  the  tranw^tion 
August,  the  first  payment  to  be  made  on  the  29th  of  ^ Ji°f ^'^  ^^Jf^se 
Aufnist  in  the  following  year,  and  that  he  should  pay  the  of  the  affairs  of 

/,^,  1  .,         .  «,  .  J  human  life,  and 

sum  01  350/.,  as  the  consideration  of  that  annmty ;  and  on  fair  and  bonA 
the  same  day  he  made  a  proposal  to  the  said  society  for  the  J^ JhcsocietyT 
purchase  of  a  deferred  annuity  of  30/.  for  his  life,  to  com-  '^^^f*  ^^^\ 
mence  on  his  attaining  the  age  of  sixty  years,  which  would  of  the  lunatic, 
be  on  the  30th  of  June,  1864,  the  first  payment  to  be  on  the  pJ^tSives'*" 

could  not  reco- 
Ter  back  the  premiums  paid  for  the  annuities. 
The  grantee  of  an  annuity  cannot  take  advantage  of  the  want  of  inrolment  of  a  memorial,  as 
required  by  the  53  Geo.  3,  c.  141. 
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1848.         30th  of  June,  1865,  reserving  to  him  the  option  of  receiving, 
^T*"     '      in  lieu  of  such  annuity,  the  sum  of  293/.  55.,  payable  imme- 
».  diately,  or  the  deferred  sum  of  377/.  5*.,  to  be  paid  to  his 

representatives  after  his  death.  The  proposals  were  as- 
sented to  and  accepted  by  the  society,  and  the  terms  of  the 
agreements  were  embodied  in  two  policies  of  insurance, 
bearing  date  respectively  the  29th  of  August,  1843.  The 
sums  agreed  upon  of  350/.  and  51  6s.  2d,  were  then  paid 
by  the  deceased,  who  subsequently  died  intestate  in  1844. 
No  memorial  of  these  annuities  had  ever  been  inrolled  in 
the  High  Court  of  Chancery.  At  the  time  of  the  making 
of  these  proposals,  and  of  the  assenting  thereto  and  accept- 
ance thereof,  and  of  the  granting  of  the  said  annuities,  and 
of  the  payment  of  the  said  sums  by  Thomas  Lee,  the  intestate, 
he  was  a  lunatic,  and  of  unsound  mind,  so  as  to  be  incompe- 
tent to  manage  his  affairs;  but  of  this  the  society  had  not  at 
that  time  any  knowledge.  The  purchases  of  the  annuities 
by  Thomas  Lee  were  transactions  in  the  ordinary  course  of 
the  affairs  of  human  life,  and  the  granting  of  the  annuities 
to  him  in  the  manner  and  upon  the  terms  before  mentioned, 
were  fair  transactions,  and  transactions  of  good  faith  on  the 
part  of  the  society,  and  in  the  ordinary  course  of  their 
business ;  and  at  the  time  of  making  the  proposals,  and  at 
the  time  they  were  assented  to  and  accepted  by  the  society, 
and  of  the  granting  of  the  annuities,  and  of  the  payment 
of  the  two  sums  by  him,  he  appeared  to  the  society  to 
be  of  sound,  though  he  was  then  in  fact  of  such  unsound 
mind  as  aforesaid.  The  society  first  had  notice  of  the  un- 
soundness of  mind  of  the  grantee  by  letter  dated  the  23rd 
of  September,  1843,  from  his  solicitors.  No  commission  of 
lunacy  had  ever  been  issued  against  the  grantee.  The 
society  had  never  made  any  payments  in  respect  of  the 
annuities  in  question,  but  had  always  been  ready  and  wil- 
ling to  pay  any  sum  which  might  have  become  due  under 
them,  and  had  never  attempted  to  avoid  the  agreements. 
Tbe  plaintiff^s  points  were,  that  the  said  Thomas  Lee, 
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being  of  unsound  mind,  could  not  make  a  valid  contract  of        1849« 
the  nature  set  forth  in  the  verdict;  and  secondly,  that  the       "     "     " 
supposed  contracts  were  void  by  statute,  for  want  of  inrol-  »• 

ment.     And  therefore  that  the  plaintiffs  were  entitled  to 
recover  back  the  sums  of  money  so  paid. 

The  case  was  argued  in  Hilary  Term,  on  the  17  th  and 
2l8t  of  January,  by 

Needhaniy  for  the  plaintiffs. — The  present  case  raises  two 
questions  for  the  opinion  of  this  Court.  First,  whether  the 
personal  representatives  of  a  lunatic  can  recover  money 
which  he  has  paid  under  a  contract  with  a  person  who  has 
entered  into  it  bond  fide,  and  without  knowledge  of  the 
lunacy.  Secondly,  whether  the  annuity  granted  is  void  for 
want  of  inrolment  Upon  the  first  point  there  is  no  direct 
authority;  but  there  are  many  authorities  in  support  of  the 
principle  that  a  lunatic  cannot  make  a  contract  to  bind  his 
property.  Thus,  the  old  writ  of  Dum  fuit  non  compos  men- 
tis lay  to  recover  back  land  which  had  been  aliened  by  a  per- 
son not  in  his  right  mind  (a);  and  it  has  been  held,  that  a  per- 
son non  compos  mentis  cannot  either  make  or  revoke  a  will(&), 
and  the  Courts  have  always  held  their  wills  to  be  void.  Nor 
can  a  lunatic  suffer  a  recovery,  Hume  v.  Burton  (c),  Keene  v. 
Keene  {d) ;  nor  execute  a  deed,  Yates  v.  Boen  (e);  nor  a  bond, 
Faulder  v.  Silk  (/) ;  so  he  cannot  indorse  a  bill  of  ex- 
change, Alcock  V.  Alcock  (^);  nor  state  an  account,  Tarbuck 
V.  Bispham  (A).  The  rule  is  the  same  as  respects  parol 
contracts.  In  Palmer  v.  Parkkurst  (i),  a  bargain  by  a  luna- 
tic, eight  years  before  the  lunacy  found,  was  avoided  by  the 
party  being  foimd  a  lunatic  [Parke,  B. — Was  it  suggested 
in  that  case,  that  it  was  known  by  the  defendant,  at  the  time 

(a)  Fitz.,Nat.Brev.,202,(C.)  (/)  3  Camp.  126. 

(b)  6  Rep.  23.  Iff)  3  M.  &  Gr.  268. 

(c)  1  Ridg.  Pari.  Cas.  16.  (A)  2  M.  &  W.  2. 

(d)  Ibid.  91.  (f)  1  Ch.  Ca.  112. 

(e)  2  Stra.  1104. 


V. 

Camroux. 
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1848.        of  the  bargain,   that  the  party  was  a  lunatic?]     It  does 
MoLTON       ^^^  appear  by  the  report  whether  or  not  he  was  acquainted 
with  the  lunacy.     [Parker  B. — We  are  not  able  to  tell 
what  the  form  of  the  plea  was  in  Alcock  v.  Alcoch  ;  it  does 
not  appear  whether  there  was  any  allegation  of  notice  or 
knowledge  of  the  lunacy.]     The  principle  for  which  the 
plaintiff  now  contends  is,  that  a  lunatic  cannot  enter  into 
a  binding  contract,  as  he  cannot  have  a  consenting  mind. 
[Plattj  B. — In  Done  v.  Viscountess  Kirkwall  {a)^  it  was  held 
by  PattesoHy  J.,  at  Nisi  Prius,  that  it  was  not  sufficient 
to  shew  that  Lady  Kirkwall  was  of  unsound  mind,  but 
that  the  jury  must  be  satisfied  that  the  plaintiff  knew  it, 
and  took  advantage  of  it.     That  ruling  was  subsequently 
upheld  by  the  Court  of  Queen's  Bench,  in  the  same  case.] 
In  Clerk  v.  Clerk  (i),  it  was  held,   that  a  family  settle- 
ment made  by  a  lunatic  ought  to  be  set  aside,  although 
it  was  reasonable  and  for  the  convenience  of  the  family. 
So  the  marriage  of  a  lunatic  is  void :   Turner  v.  Meyers  (c). 
There   Sir  W.  Scott  says:  "It  is,  I  conceive,  perfectly 
clear  in   law,  that  a  party  may  come  forward  to  main- 
tain his  own  past  incapacity;  and  also  that  a  defect  of 
incapacity  invalidates  the  contract  of  marriage   as   well 
as  any  other  contract.*'     In  Howard  v.  Lord  Dighy  (rf). 
Brougham^  L.  C,  says,  "  The  law  on  this  point  is  as  clear, 
both  in  equity  and  in  lunacy,  and  at  comnbon  law,  as  that 
a  man's  eldest  legitimate  son  is  his  heir  to  freehold  land. 
A  lunatic  cannot  bind  himself  by  bond  or  by  bill ;  a  lunatic 
cannot  release  a  debt  by  specialty;  cannot  be  a  cognizer  in 
a  statute-merchant,  staple,  a  judgment,  warrant  of  attorney, 
or  any  other  security."     [Pollock,  C.  B. — Surely  a  payment 
by  a  lunatic  would  be  a  good  answer  to  the  debt  for  which 
the  lunatic  was  liable  before  his  lunacy.]     The  defence  of 
intoxication  stands  upon  the  same  principle  as  that  of  lunacy ; 


(a)  8  C.  &  P.  686.  (c)  1  Hagg.  C.  R.  414. 

lb)  2  Vera.  212.  [d)  2  CI.  &  FId.  661. 
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and  in  the  recent  case  of  Gore  v.  Gibson  (a),  this  Court         1848. 
held,  that  acts  done  by  a  man  who  had  lost  his  senses  at  the       moltok 
time,  are  totally  void.     [Parke,  B. — The  ancient  doctrine,  ^' 

that  no  man  of  full  age  shall  be  penmtted  to  stultify  him- 
self, has  been  much  qualified  and  restricted  in  modem  times. 
Th«re  is  a  learned  note  on  this  subject,  at  the  end  of  the 
report  of  Gore  v.  Gibson,  in  the  Jurist,  vol.  9,  p.  142.  Al- 
derson,  B. — There  is  this  distinction  between  the  case  of  lu- 
nacy and  that  of  intoxication :  in  the  latter  the  incapacity  of 
the  party  is  patent — iu  the  former,  it  may  not  be  in  the  least 
degree  visible.]  In  one  respect  the  two  cases  are  analogous : 
in  neither  of  them  has  the  sufferer  a  consenting  mind.  A 
lunatic  is  not  criminally  liable:  Reg.  v.  Oxford (b),  \Parke, 
B. — It  has  been  held  that  a  lunatic  innkeeper  is  liable 
for  the  loss  of  his  guest's  goods:  Cross  v.  Andrews  (c).] 
There  are  three  exceptions  to  be  found  to  the  rule  con- 
tended for  in  the  case  of  lunacy ;  but  these  exceptions  will, 
perhaps,  be  found  to  strengthen  the  rule.  A  fine  levied  by 
a  person  non  compos  mentis  has  been  held  good :  Thomp^ 
son  v.  Leach  (d),  Needier  v.  The  Bishop  of  Winchester  {e); 
and  the  reason,  as  it  appears  from  Beverley* s  case  (/),  is,  that 
the  act  is  of  a  public  and  notorious  character,  done  in  a 
court  of  record,  and  that  the  Court  had  the  power  of  judg- 
ing of  the  sanity  of  the  party.  This  is  confirmed  by  stat. 
18  Ed,  1,  8.  4,  the  "Modus  levandi  fines,"  and  10  Ed.  2, 
"  De  finibus ;"  and  by  Mansfield's  case  (ff),  where  a  fine  had 
been  made  by  one  Bushley,  an  idiot,  "but  notwithstanding 
this,  and  although  the  monstrous  deformity  and  idiocy  of 
Bushley  was  apparent  and  visible,  yet  the  fine  stood  good." 
The  second  exception  to  the  general  rule  is  that  of  a  feoff- 
ment by  a  lunatic :    Thompson  v.  Leach  (A).     The  Court 

(a)  13  M.  &  W.  023.  («)  Hob.  220. 

(b)  9  C.  &  P.  62.5.  (/)  4  Rep.  124. 

(c)  Cro.  Eliz.  622.  (ff)  12  Rep.  124. 
Id)  3  Mod.  305.  {h)  Carth.  435. 

VOL.  U.  K  K  EXCH. 
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1848.        there  said,  "  There  is  a  difference  between  a  feoffment  and 
MoLTON       *  livery  made  propriis  manibus  of  an  idiot,  and  the  bare 
^'  execution  of  a  deed  by  sealing  and  delivery  thereof,  as  in 

cases  of  surrenders,  grants,  releases,  &c,  which  have  their 
strength  only  by  executing  them,  and  in  which  the  for- 
mality of  livery  and  seisin  is  not  so  much  regarded  in  law, 
and  therefore  the  feoffment  is  not  merely  void,  but  void- 
able ;  but  surrenders,  grants,  &c,  by  an  idiot,  are  void  ab 
initio."  The  third  exception  is  that  of  necessaries;  but 
these  are  clearly  excepted  from  the  general  rule,  on  the 
ground  that  they  do  not  require  a  consenting  mind.  Thus, 
an  infant  or  an  idiot  may  be  liable  for  necessaries,  as  was 
said  in  Manhy  v.  Scott  (a).  The  contracts,  however,  of  an 
infant  are  only  voidable,  and  not  void.  Baxter  v.  Lord 
PortnnaiUh  {h)  is  a  leading  case  upon  this  branch  of  the 
subject,  Abbotty  C.  J.,  there  says:  "At  the  time  the 
orders  were  given  and  executed,  Lord  Portsmouth  was 
living  with  his  family,  and  there  was  no  reason  to  suppose 
that  the  plaintiffs  knew  of  his  insanity.  I  thought  the 
case  very  distinguishable  from  an  attempt  to  enforce  a 
contract  not  executed,  or  one  made  under  circumstances 
which  might  have  induced  a  reasonable  person  to  sup- 
pose the  defendant  of  unsound  mind.  The  latter  would 
be  cases  of  imposition;  and  I  desired  that  my  judgment 
might  not  be  taken  to  be,  that  such  contracts  would 
bind,  although  I  was  not  prepared  to  say  that  they  would 
not."  In  Gore  v.  Gibson  (c),  the  distinction  is  clearly 
pointed  out,  namely,  that,  to  make  a  party  liable  for  ne- 
cessaries, it  is  not  necessary  that  there  should  be  the  assent 
of  both  parties.  Pollock^  C.  B.,  there  says:  "With  regard, 
however,  to  contracts  which  it  is  sought  to  avoid  on  the 
ground  of  intoxication,  there  is  a  distinction  between  ear- 
press  and  implied  contracts.     Where  the  right  of  action 


(a)  1  Sid.  112.  (b)  6  B.  &  C.  170. 

(c)  13  M.  &  W.  623. 
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is  grounded  upon  a  specific  distinct  contract,  requiring  the  1848. 
assent  of  both  parties,  and  one  of  them  is  incapable  of  molton 
assenting,  in  such  a  case  there  can  be  no  binding  contract;  ^' 

but  in  many  cases  the  law  does  not  require  an  actual  agree- 
ment between  the  parties,  but  implies  a  contract,  from  the 
circumstances;  in  fact,  the  law  itself  makes  the  contract  for 
the  parties.     Thus,  in  actions  for  money  had  and  received 
to  the  plaintiff's  use,  or  money  paid  by  him  to  the  defend- 
ant's use,  the  action  may  lie  against  the  defendant,  even 
though  he  may  have  protested  against  such  a  contract. 
So,  a  tradesman  who  supplies  a  drunken  man  with  neces- 
saries may  recover  the  price  of  them,  if  the  party  keeps 
them  when  he  becomes  sober,  although  a  count  for  goods 
bargained  and  sold  would  faiL     In  this  case,  the  defendant 
is  still  liable  for  the  consideration  for  his  indorsement, 
although  the  indorsement  itaelf  can  give  the  plaintiff  no 
title."     [JParkey  B. — A  fourth  exception  is  mentioned  in 
Beverley's  case,  viz.  a  recognisance.    Alderson,  B. —  Suppose 
the  lunatic  is  benefited,  do  you  argue  that  in  such  case  the 
contract  is  void?]   It  is  submitted  that  it  would  be.  [He  also 
referred  to  Neill  v.  Morley  (a),  and  Kent's  Commentary, 
451.]     In  Turner  v.  Meyers  (b),  Sir  fV,  Scott  says,  **It  is,  I 
conceive,  perfectly  clear  in  law,  that  a  party  may  come  for- 
ward to  maintain  his  own  past  incapacity,  and  also,  that  a 
defect  of  incapacity  invalidates  the  contract  of  marriage,  as 
well  as  any  other  contract.     It  is  true,  that  there  are  some 
obscure  dicta  in  the  earlier  commentators  on  the  law  (c), 
that  a  marriage  of  an  insane  person  could  not  be  invali- 
dated on  that  account — founded,  I  presume,  on  some  notion 
that  prevailed  in  the  dark  ages,  of  the  mysterious  nature  of 
the  contract  of  marriage,  in  which  its  spiritual  nature  ahnoet 
entirely  obliterated  its  civil  character.     In  more  modem 

(o)  9  Ves.  jun.  478.  (b)  1  Hagg.  C.  R.  414. 

(c)  Sanchez,  lib.  1,  disp.  8,  num.  16. 

K  K  2 
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1848.         times^  it  has  been  considered  in  its  proper  lights  as  a  civil 
MoLTON       contract  as  well  as  a  religious  vow,  and,  like  all  civil  con- 
*'•  tracts,  will  be  invalidated  by  want  of  consent  of  capable 

persons."  [JPollocky  C.  B. — I  recollect  a  case  where  a  mar- 
riage was  set  aside,  although  there  was  no  appearance  of 
lunacy  at  the  time  of  the  offer  of  marriage.]  Pothier,  in 
his  Treatise  on  Obligations  (a),  says,  ^^  A  contract  is  a  par- 
ticular kind  of  agreement ;  to  understand  the  nature  of  a 
contract,  we  should,  therefore,  previously  understand  the 
nature  of  an  agreement.  An  agreement  is  the  consent  of 
two  or  more  persons  to  form  some  engagement,  or  to  resdnd 
or  modify  an  engagement  already  made,  Duorum  vel  plu- 
rium  in  idem  placitum  consensus."  Again,  in  speaking  of 
persons  capable  or  incapable  of  contracting,  he  says(£), 
*'  The  essence  of  a  contract  consisting  in  consent,  it  follows 
that  a  person  must  be  capable  of  giving  his  consent,  and 
consequently,  must  have  the  use  of  his  reason,  in  order  to 
be  able  to  contract."  In  the  Appendix  to  that  article,  the 
distinction  is  pointed  out  between  persons  incapable  by  law 
of  contracting,  and  those  incapable  by  nature. 

Secondly,  the  annuity  is  void,  for  want  of  the  inrol- 
ment  of  a  memorial,  in  pursuance  of  the  statute  53  Geo.  3, 
c.  141.  [Parke,  B. — If  the  grantor  of  an  annuity  chooses 
to  go  on  paying  it,  it  does  not  lie  in  the  mouth  of  the 
grantee  to  say  that  the  annuity  is  void.  If  any  point  was 
ever  settled,  I  should  say  that  was.]  The  17  Geo.  3,  c 
26,  s.  1,  declares,  that  all  deeds,  whereby  annuities  are 
granted,  shall  be  null  and  void  to  all  intents  and  purposes, 
unless  a  memorial  be  registered  in  manner  prescribed  by 
that  act.  An  opinion  has  long  prevailed,  that  the  statute 
was  intended  for  the  benefit  of  grantors  only,  and  therefore 
the  word  "void"  must  be  construed  "voidable;"  that  doc- 
trine, however,  is  at  variance  with  the  object  of  the  legis- 
lature.   In  Crosley  v.  Arkwright{c),  where  a  person,  against 

(a)  P.  1,  c.  1,  8. 1,  art.  1.        {b)  Id.,  art.  4.         (c)  2  T.  R.  603. 
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whom  a  fi.  fa.  Issued,  was  in  possession  of  goods  under  a         1848. 
deed  given  in  consideration  of  an  antecedent  debt  and  an       moltow 
annuity,  of  which  no  memorial  had  been  enrolled,  it  was  «'• 

held  that  the  sheriff  might  return  nulla  bona,  for  the  an- 
nuity deed  was  absolutely  void.  Buller,  J.,  there  says, 
"  The  words  of  this  statute  are  as  strong  as  possible ;  it 
makes  the  deed  void  to  all  intents  and  purposes  whatsoever." 
Saunders  v.  Hardinge  (a)  also  decided,  that  every  deed  by 
which  an  annuity  is  secured,  and  which  is  not  properly  re- 
gistered, is  voidy  not  voidable  only.  In  Denn  v.  Dolman  (A), 
which  is  to  the  same  effect,  Lord  Kent/an  adverts  to  the  dis- 
tinction between  the  language  of  the  17  Geo.  3,  c.  26,  s.  1, 
and  that  of  the  Registration  Act,  7  Anne,  c.  20,  s.  1,  which 
declares  that  a  conveyance  not  registered  ^^  shall  be  ad- 
judged fraudulent  and  void  against  any  subsequent  pur- 
chaser or  mortgagee  for  valuable  consideration."  Some 
expressions  of  Tindaly  C.  J.,  in  the  case  of  Cowper  v.  God" 
mond(c),  have  given  rise  to  a  contrary  doctrine.  That  case 
proceeded  on  the  authority  of  Weddel  v-  Lynam  (rf),  Waters 
V.  Mansell  (g),and  Davis  v.  Bryan  (f) ;  the  former  of  which 
alone  is  in  point,  but,  at  the  same  time,  is  a  Nisi  Prius  de- 
cision which  never  received  the  consideration  of  the  Court 
in  banc.  The  true  mode  of  construing  statutes  is  to  adhere 
to  the  ordinary  meaning  of  the  words,  unless  that  is  at 
variance  with  the  intention  of  the  legislature  :  Becke  v. 
Smith  {g)y  Biffin  v.  Yorke  (Ji), 

Per  Curiam: — We  feel  no  doubt  about  the  last  point. 
Both  reason  and  authority  shew  that  it  is  not  competent  for 
the  grantee  of  an  annuity,  who  has  omitted  to  inrol  a  memo- 
rial, to  profit  by  his  own  default,  and  set  up  the  want  of 
registration  against  the  grantor.     The  law  was  settled  by 

(o)  5  T.  R.  y.  (<?)  3  Taunt.  56. 

\h)  5  T.  R.  G41.  (/)  6  B.  &  C.  651. 

(c)  9  Bing.  748.  \g)  2  M.  &  W.  191. 

\d)  1  £sp.  309.  \h)  5  M.  &  G.  428. 
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1848.        the  cases  of  Davis  v.  Bryan  (a),  Churchill  v.  Bertrand  (ft), 
t-  '  and  Cowper  v.  Godmond (c). 


Camsoux. 


Gumey^  for  the  defendant — It  is  conceded  that  an  i««- 
executed  contract  by  a  lunatic  cannot  be  enforced ;  but  there 
is  no  case  in  which  an  executed  contract,  made  for  valuable 
consideration,  and  without  notice  of  fraud,  has  been  held 
void.  In  Palmer  v.  Parkhurst  (rf),  the  bill  charged  that  the 
pretended  satisfaction  was  not  valuable,  and  was  done  in 
prejudice  of  the  lunatic ;  the  answer  did  not  state  it  to  be 
valuable.  In  Clerk  v.  Clerk  (e)  the  conveyance  was  volun- 
tary and  without  consideration.  In  Addison  v.  Dawson  (f) 
fraud  was  alleged  and  proved.  Howard  v.  Digby  {g)  shews 
that  the  law  will  sometimes  imply  a  contract,  notwithstand- 
ing lunacy.  The  earlier  cases  do  not  proceed  on  the  ground, 
now  exploded,  that  a  lunatic  cannot  stultify  himself,  but 
that  such  contracts  are  not  fair  and  equal  between  the  par- 
ties. On  that  principle,  an  exchange,  if  equal,  was  held 
good.  Perkins,  in  his  Profitable  Book  (A),  says,  **  And  if 
a  man  of  unsound  memory,  being  seised  of  land  in  fee,  ex- 
changes the  same  with  a  stranger  for  other  land  in  fee,  and 
the  exchange  is  executed,  and  he  of  unsound  memory  dies, 
and  his  heir  enters  into  the  land  taken  in  exchange  by  his 
father,  now  he  shall  not  avoid  this  exchange."  So  with  re- 
spect to  partition,  in  Co.  Litt.  166.  a.,  it  is  said,  ^^  If  copar- 
ceners make  partition  at  full  age,  and  unmarried,  and  of 
sane  memoriey  of  lands  in  fee  simple,  it  is  good  and  firm  for 
ever,  albeit  the  values  be  unequal ;  but  if  it  be  of  lands  en- 
tailed, or  if  any  of  the  parceners  be  of  non  sane  memories  it 
shall  bind  the  parties  themselves,  but  not  their  issue,  unless 
it  be  equaV*  Also  inBac.  Abr.  tit  "Idiots  and  Lunatics,"  (F), 
it  is  said,  "  The  feoffment  of  an  idiot  or  non  compos  is  not 

(a)  6  B.  &  C.  661.  (e)  2  Vera.  413. 

{b)  2  G.  &  D.  648.  (/)  Id.  678. 

(c)  9  Bing.  748.  (g)  2  CI.  &  Fin.  634. 

Id)  Ch.  Cas.  112.  (//)  Tit. "  Exchaoge,"  pi.  2&8. 
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void,  but  voidable ;  but  it  cannot  be  avoided  by  himself,  by         1848. 
entry,  &c ;  and  the  reason  hereof,  given  in  some  books,  is,       moltok 

as  before  observed,  because  no  man  by  law  is  permitted  to      ^    ''• 

,       .  Camroux. 

disable  himself.  The  better  reason  in  this  case  seems  to  be, 
that,  anciently,  these  feoffinents  were  not  only  made  for  the 
benefit  of  the  parties,  but  of  the  realm,  being  annually  paid 
for  by  the  attendance  of  the  tenants,  in  military  service  or 
in  tillage,  and  so  were  presumed  to  be  equally  for  the  bene- 
fit of  the  lord  and  tenant ;  and  therefore,  they  were  not 
holden  to  be  void  in  themselves."  A  lunatic  may  grant  by 
fine ;  for,  that  proceeding  having  formerly  taken  place  before 
a  judge,  he  was  presumed  to  guard  against  any  unfair  ad- 
vantage being  taken  of  the  lunatic:  MurUy  v.  Sherren  (a). 
[Parke,  B. — Was  it  not  rather  that  the  judge  was  supposed 
to  take  care  that  the  party  was  in  a  fit  state  of  mind  ?]  The 
form  of  pleas  in  avoidance  of  contracts,  on  the  ground  of 
lunacy  or  drunkenness,  shews  that  the  inquiry  in  those  cases 
is  as  to  the  transaction  being  fair ;  for  such  pleas  invariably 
contain  an  averment  of  notice :  Dane  v.  Viscountess  Kirhr 
walKfi),  Gore  v.  Gibson  (c).  In  Sentance  v.  Poole  {d\  where 
the  defence  of  imbecility  of  mind  was  set  up  in  an  action 
by  indorsee  against  maker  of  a  promissory  note.  Lord 
Tenterden  told  the  jury,  that, "  should  they  be  satisfied  that 
the  defendant  was  not  conscious  of  what  he  was  doing,  and 
that  he  was  imposed  upon  by  reason  of  his  imbecility  of 
mind,  they  ought  to  find  for  him."  That  learned  judge 
evidently  considered,  that  the  mere  fact  of  being  imbecile 
was  not  sufficient  to  avoid  the  contract,  without  shewing 
that  an  unfair  advantage  had  been  taken.  There  is  no 
distinction  in  principle  between  a  contract  by  a  lunatic  for 
necessaries  or  for  any  other  purpose,  except  that  necessaries 
are  evidence  to  shew  the  fairness  of  the  contract.  It  is 
true  that  Baxter  v.  The  Earl  of  Portsmouth  {e)  was  a  case 


(a)  8  A.  &  E.  754.  {d)  3  C.  &  P.  1. 

{b)  8  C.  &  P.  679.  («)  5  B.  &  C.  170. 

(c)  13  M.  &  W.  623. 
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1848.         of  necessaries;  but  the  judgment  of  Lord  Tenterden  pro- 
MoLTON       ceeds  on  the  ground,  that  the  only  contracts  open  to  dispute 
v*  are  those  not  executed,  or  made  under  circumstances  which 

might  have  mduced  a  reasonable  person  to  suppose  the 
party  was  of  unsound  mind.  WUUams  v.  Wentworth{a) 
shews  that,  in  the  case  of  necessaries  supplied  to  a  lunatic, 
the  law  will  imply  a  promise  to  pay.  In  Braume  v.  Jod- 
drell{h)y  thedefendant  was  charged  on  acontract,  asamember 
of  an  institution,  and  Lord  Tenterden  ruled  that  unsound- 
ness of  mind  was  no  defence,  unless  it  were  shewn  that  the 
plaintiff  imposed  on  the  defendant.  Beference  is  there  made 
to  a  case  of  Levy  v.  Baher^  in  which  the  ruling  of  Besty  J., 
is  to  the  same  effect.  Dane  v.  Viscountess  Kirkwall  (c), 
and  Clarke  v.  Metcalf{d)y  are  abo  cases  in  which  lunatics 
were  held  liable  on  contracts,  though  not  for  necessaries. 
No  case  has  yet  decided,  that  an  executed  contract,  if  fair 
and  bon&  fide,  can  be  questioned  on  the  ground  of  the 
lunacy  of  one  of  the  parties.  It  is  said  that  a  lunatic  is 
not  criminally  responsible ;  but  the  more  correct  statement 
would  be,  that  a  person  being  a  lunatic  cannot  be  guilty 
of  that  which  amounts  to  murder  or  high  treason.  [Parkey 
B. — In  Beverlet/s  case  (e).  Lord  Coke  says,  that  a  lunatic  may 
commit  high  treason  if  he  kills  or  offers  to  kill  the  King.] 
A  lunatic  is  liable  civilly  for  a  trespass ;  he  is  also  liable  as 
an  innkeeper,  for  the  loss  of  his  guest's  goods :  Cross  y.  An- 
drews (f).  Whether  or  no  he  can  state  an  account,  seems 
undecided:  Tarbuck  v.  Bispham  {g).  In  SeU>y  v.  Jack- 
son (A),  the  Court  refused  to  set  aside  deeds  executed  by  a 
lunatic  while  under  restraint  in  an  asylum.  The  Master 
of  the  Rolls,  in  delivering  judgment,  says:  "In  this  case  it 
is  very  remarkable,  that  there  is  no  allegation  of  fraud 
against  the  defendants,  no  pretence  that  coercion  was  used, 

(a)  5  Beav.  325.  {e)  4  Rep.  123  a. 

{h)  3  C.  &  P.  30.  (/)  Cro.  Eliz.  622. 

(c)  8  C.  &  P.  679.  (^)  2  M.  &  W.  2. 

{d)  Cited  in  Smith  on  Con-  {h)  6  Beav.  192. 

tracts,  230. 
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or  any  stratagem^  or  any  contrivance^  employed  to  compel         1848. 
or  induce  the  plaintiff  to  do  an  act  in  any  way  tending  to       ^  " 
the  personal  benefit  of  the  defendants."     This  case  falls  v- 

within  the  rule  laid  down  in  Niell  v.  Motley  (a),  viz.  that  a 
court  of  equity  will  not  interfere  to  set  aside  the  contract 
of  a  lunatic,  if  fair  and  without  notice,  especially  where  the 
parties  cannot  be  reinstated.  The  question  is  not,  whether 
the  payment  of  the  premiums  could  have  been  enforced 
against  the  lunatic  in  his  lifetime,  but  whether  the  purchase- 
money  can  now  be  recovered  back.  In  many  respects  the 
case  of  a  lunatic  is  assimilated  to  that  of  an  infant;  and  the 
observations  of  Lord  Mansfield^  in  Zouch  v.  Parsons  (i),  are 
applicable  to  both,  viz.,  that  "  the  privilege  is  a  shield,  and 
not  a  sword."  This  is  like  the  attempt  to  recover  premiums 
paid  on  an  insurance  without  interest ;  in  which  case  it  has 
been  held,  that  the  premiums  cannot  be  recovered  after  the 
risk  has  been  run :  Lowry  v.  Bourdieu  (c).  So  also  with 
respect  to  premiums  paid  on  a  policy  void  imder  the  19 
Geo.  3,  c.  37  :  Andree  v.  Fletcher  (d) ;  or  any  illegal  assur- 
ance: Lubbock  V.  Potts  (e);  March  v.  Ab€l{f), 

Needhaniy  in  reply. — The  case  of  Baxter  v.  The  Earl  of 
Portsmouth  did  not  establish  the  rule,  but  the  exception. 
The  maxim  of  the  Soman  law,  ^^  furiosus  nullum  negotium 
gerere  potest,  quia  non  intelligit  quod  agit "  (ff),  has  been 
adopted  by  all  text  writers  in  every  civilised  community. 
Upon  what  principle  is  it  that  a  lunatic  cannot  suffer  a  re- 
covery, and  that  his  bond  is  void,  unless  it  be  that  he  can- 
not make  a  contract  ?  In  Thompson  v.  Leach  (A),  the  Court 
say,  "  The  grants  of  infants  and  persons  non  compos  are 
parallel,  both  in  law  and  reason."  A  lunatic,  not  having  the 
power  of  consenting,  is  incapable  of  making  a  contract. 

Cur.  adv.  vidt. 

(a)  9  Ves.  jun.  478.  («)  7  East,  449. 

(i)  1  W.  Bl.  675.  (/)  3  Bos.  &  P.  35. 

(c)  2  Dougl.  468.  \g)  Inst.,  lib.  3,  tit.  20,  8.  8. 

{d)  3  T.  R.  266.  {h)  3  Mod.  310. 
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1848.  The  judgment  of  the  Court  was  now  delivered  by 

Pollock^  C.  B. — This  was  an  action  for  money  had  and 
received^  brought  to  recover  from  the  defendant,  (as  secre- 
tary to  an  Assurance  and  Annuity  Society),  two  sums  paid 
by  the  intestate  Thomas  Lee,  in  his  lifetime,  as  the  price  or 
consideration  for  two  annuities  granted  by  the  society,  de- 
terminable with  his  life.  At  the  trial,  the  money  was 
ckumed  on  two  grounds :  first,  that  the  grantee  was  not  of 
sound  mind  at  the  time  the  contract  was  made,  and  was 
therefore  incapable  of  contracting,  and,  there  being  no  con- 
tract, or  a  void  contract,  the  money  was  recoverable ;  second- 
ly, that  there  was  no  memorial  of  the  annuities  inrolled,  and 
therefore  they  were  void,  and  the  money  could  be  recovered 
bacL  Both  the  points  were  reserved  at  the  trial ;  and  sub- 
sequently, on  a  motion  for  a  new  trial,  a  special  verdict  was 
entered  by  agreement,  setting  forth  the  facts  of  the  case, 
and  raising  the  two  points  above  stated. 

The  special  verdict  was  argued  before  us  on  the  17th  and 
21st  of  January  last,  when  the  Court  expressed  a  very  dear 
opinion,  that  the  second  ground,  of  want  of  inrolment  of  a 
memorial,  could  not  be  supported,  on  the  authority  of  the 
case  of  Davis  v.  Bryan  (a),  (and  of  other  cases),  where  the 
point  was  expressly  decided :  but  as  to  the  other  ground, 
the  Court  took  time  to  consider;  and  upon  deliberation 
we  are  all  of  opinion,  that,  upon  the  finding  of  the  jury, 
that  the  ^^  purchasing  the  siud  annuities  were  transactions 
in  the  ordinary  course  of  the  afiairs  of  human  life,  and  that 
the  granting  of  the  said  annuities  were  fair  transactions, 
and  of  good  faith,  on  the  part  of  the  company,  without 
any  knowledge  or  notice  on  the  part  of  the  company  of  the 
unsoundness  of  mind,"  the  action  is  not  sustainable ;  and 
our  judgment  must  be  for  the  defendant. 

As  to  the  rule  of  the  common  law,  the  older  authorities 
difier.  According  to  the  opinion  of  Littleton,  s.  405,  and 
Lord  Coke,  1  Inst.  247.  b.,  and  Beverley's  case  (6),  (disagree- 

(a)  6  B.  &  C.  651.  {b)  4  Rep.  123,  a. 
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ing  with  Fitzherbert's  "  Natura  Brevium  *  202),  no  man         1848. 
could  be  allowed  to  stultify  himself,  and  avoid  his  acts,  on       moltok 
the  ground  of  his  being  non  compos  mentis ;  but  certainly  •• 

the  law  did  not  allow  the  party  himself  to  set  aside,  by  any 
plea  of  insanity,  acts  of  a  public  and  notorious  character,  such 
as  acts  done  in  a  court  of  record,  and  feoffments  with  li- 
very of  seisin,  the  doing  or  executing  of  which  would  not 
presumably  be  allowed,  unless  a  party  appeared  to  be  of 
sound  mind. 

The  purchase  also  by  a  lunatic  was  valid,  and  vested  the 
estate,  and  though  his  heirs  might  disagree  to  it,  he  could 
not  (a). 

But  the  rule,  as  above  laid  down  by  Littleton  and  Coke, 
has,  no  doubt,  in  modem  times  been  relaxed,  and  unsound- 
ness of  mind  (as  also  intoxication)  would  now  be  a  good  defence 
to  an  action  upon  a  contract,  if  it  could  be  shewn  that  the  de- 
fendant was  not  of  capacity  to  contract,  and  the  plaintiff 
knew  it.  The  cases  of  Dane  v.  Viscountess  Kirkwall  (i), 
and  Gore  v.  Gibson  (c),  were  cited  to  prove  this,  and  their 
authority  fully  supports  the  doctrine  contended  for.  The 
plaintiff's  counsel  distinguished  the  cases  of  Browne  v.  Jod- 
drell  (d),  and  Baxter  v.  The  Earl  of  Portsmouth  (e),  and 
other  cases  of  that  sort,  on  the  ground  that  necessaries  fur- 
nished to  a  lunatic  were  an  exception  to  the  general  doctrine 
that  he  could  not  make  a  contract ;  and  he  cited  the  judg- 
ment of  the  Lord  Chief  Baron,  in  the  case  of  Gore  v,  Gib^ 
son,  as  shewing  a  distinction  between  express  and  implied 
contracts,  and  deciding  that  all  express  contracts  were  void, 
if  the  parties  to  them  were  incapable  of  making  a  contract. 
On  the  other  hand,  it  was  argued  by  the  defendant's  coun- 
sel, that  there  was  a  distinction  between  contracts  executed 
and  executory ;  that  executory  contracts  could  not  be  en- 
forced, but  that  executed  contracts  could  not  be  disturbed. 


(a)  Co.  Litt.  2.  {d)  1  Moo.  &  M.  105. 

{h)  8  C.  &  P.  679.  («)  2  C.  &  P.  178;  6  B.  &  C. 

(c)   13M.  &W.623.  170. 
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1848.        if  made  in  good  faith  and  without  notice  of  the  incapacitj; 
MoLToif       '^^  ^®  called  our  attention  to  this^  that  all  the  cases  cited 
••  were  cases  where  damages  for  the  breach  of  an  executory 

contract  were  in  question,  but  that  no  case  had  jet  de- 
cided,  that  an  executed  contract,  if  perfectly  fidr  and  bon& 
fide,  could  be  questioned  on  the  ground  of  the  unsoundness 
of  mind  of  one  of  the  parties ;  and  he  cited  the  cases  of 
Howard  v.  The  EarlofDigby  (a),  Williams  v.  Wentworth  (ft), 
and  Selby  v.  Jackson  (c),  to  shew  that  the  House  of  Lords 
in  the  first  case,  and  Lord  Langdah  in  the  two  last,  had 
recognised  the  liability  of  lunatics  or  their  estate,  in  respect 
of  contracts  bonS,  fide  acted  upon.  The  case  of  NieJl  v. 
Morley  (rf),  before  Sir  William  Grants  to  the  same  eflect,  had 
been  cited  before  by  the  counsel  for  the  plaintiff. 

As  far  as  we  are  aware,  this  is  the  first  case  in  which  it 
has  been  broadly  contended,  that  the  executed  contracts  of 
a  lunatic  must  be  dealt  with  as  absolutely  void,  however 
entered  into,  and  although  perfectly  fair,  bona  fide,  reason- 
able, and  without  notice  on  the  part  of  those  who  have 
dealt  with  the  lunatic. 

On  looking  into  the  cases  at  law,  we  find  that,  in  Browne 
V.  Joddrell,  Lord  Tenterden  says,  "  I  think  the  defence  (of 
imsoundness  of  mind)  will  not  avail,  unless  it  be  shewn  that 
the  plaintiff  imposed  on  the  defendant." 

In  Baxter  v.  77ie  Earl  of  Portsmouth  (e),  (the  Nisi  Prius 
authority  of  which  is  in  2  C.  &  P.  178),  Abbott,  C.  J., 
with  the  concurrence  of  the  rest  of  the  Court,  laid  down 
the  same  doctrine. 

In  Dane  v.  Viscountess  Kirkwall^  Mr.  Justice  Patteson^ 
in  directing  the  jury,  said,  "  It  is  not  sufficient  that  Lady 
Kirkwall  was  of  unsound  mind,  but  you  must  be  satisfied 
that  the  plaintiff  knew  it,  and  took  advantage  of  it." 

We  are  not  disposed  to  lay  down  so  general  a  proposition, 
as  that  all  executed  contracts  bona  fide  entered  into  must 

(a)  2  CI.  &  Fin.  634.  {d)  9  Ves.  478. 

{b)  5  Beav.  325.  («)  5  B.  &  C.  170. 

(c)  6  Beav.  192. 
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be  taken  as  valid,  though  one  of  the  parties  be  of  unsound 
mind;  we  think,  however,  that  we  may  safely  conclude, 
that  when  a  person,  apparently  of  sound  mind,  and  not 
known  to  be  otherwise,  enters  into  a  contract  for  the  pur- 
chase of  property  which  is  fair  and  bon&  fide,  and  which  is 
executed  and  completed,  and  the  property,  the  subject-mat- 
ter of  the  contract,  has  been  paid  for  and  fully  enjoyed, 
and  cannot  be  restored  so  as  to  put  the  parties  in  statu  quo, 
such  contract  cannot  afterwards  be  set  aside,  either  by  the 
aUeged  lunatic,  or  those  who  represent  him.  And  this  b 
the  present  case,  for  it  is  the  purchase  of  an  annuity  which 
has  ceased. 

On  these  grounds  we  think  our  judgment  ought  to  be  for 

the  defendant. 

Judgment  for  the  defendant  (a). 

(a)  Affirmed  on  error  by  the  Court  of  Exchequer  Chamber,  (May 
29, 1849). 
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Gawler  v.  Chaplin  and  two  Others. 


June  8. 


I^ASE. — The  declaration  stated,  that  two  several  writs  In  an  action  on 
of  fieri  facias  had  issued  out  of  the  Court  of  Queen's  thcSeriS^the 
Bench,  directed  to  the  sheriff  of  Middlesex,  upon  two  se-  f^jJ^J-ccttin^'that 
vend  judgments  recovered  by  one  James  Lees  against  the  ^^o  writs  of  fi. 
now  plaintiff,  which  said  writs  were  indorsed  &c,  and  were  delivered  to  him 
afterwards,  and  before  the  respective  returns  thereof,  to  »utcdfth«tthe 
wit,  on  &c.,  delivered  to  the  defendants  W.  J.  Chaplin  ^"^^^^^ 
and  J.  L.,  who  then,  and  from  thence  until  and  at  and  under  colour  of 

the  writs, 
WTongfttll  J  and 
injorioosly  seized  goods  of  the  pbiintiff,  of  much  greater  valae  than  sufficient  to  paj  and  satisf j 
the  sum  of  money,  interest,  poundage,  8cc,,  indorsed  on  the  writs,  although  the  defendants  well 
knew  that  the  money  arising  from  a  part  of  the  goods  so  seized  would  be  sufficient  to  satisfy 
the  indorsement  on  the  writs ;  yet  the  defendant,  contriving  &c.,  afterwards,  under  colour  of 
the  said  writs,  wrongfully  &c.  did  sell  and  dispose  of  more  goods  than  necessary  to  satisfy  the 
indorsement  on  the  writs ;  and  the  defendant,  further  disregarding  his  duty  &c.,  then  sold 
the  said  goods  for  a  much  less  sum  of  money  than  he  could,  might,  and  ought  to  have  sold 
the  same  : — Held  sufficient,  on  motion  in  arrest  of  judgment. 
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1848.  after  the  return  of  the  said  writs,  were  sheriff  of  the  said 
Gawlbr  county  of  Middlesex ;  and  the  defendant  M.  S.,  as  their 
_    V.  bailiff,  afterwards  and  before  the  return  of  either  of  the 

Chaplin. 

said  writs,  to  wit,  on  &c.,  within  the  bidliwick  of  the  said 
W.  J.  Chaplin  and  J.  L.,  as  such  sheriff  as  aforesaid,  un- 
der colour  of  the  writs,  wrongfully  and  injuriously  seized 
and  took  in  execution  divers  goods  and  chattels,  that  is  to 
say,  (specifying  them),  of  the  now  plaintiff,  of  much  greater 
Talue  than  sufficient  to  pay  and  satisfy  the  sums  of  money, 
interest,  poundage,  and  expenses,  so  indorsed  on  the  said 
several  writs,  and  thereby  directed  to  be  levied  as  afore- 
said, to  wit,  of  the  value  of  &c,  although  the  now  defend- 
ants then  well  knew,  that  the  money  arising  from  the  sale 
of  part  of  the  said  goods  and  chattels  so  seized  and  taken 
in  execution  as  aforesaid,  would  be  sufficient  to  satisfy  and 
pay  the  said  sum  of  money,  interest,  poimdage,  and  ex- 
penses, so  indorsed  and  directed  to  be  levied  as  aforesidd ; 
yet  the  now  defendants,  contriving  and  wrongfully  and  un- 
justly intending  to  injure,  oppress,  &c.,  the  now  plaintiff, 
afterwards,  to  wit,  &c.,  under  colour  and  pretence  of  the 
said  several  writs,  wrongfully  and  injuriously  did  sell  and 
dispose  of  many  more  of  such  goods  and  chattels  than  were 
necessary  and  sufficient  to  pay  and  satisfy  the  said  sums 
of  money  and  interest,  poundage  and   expenses,   so   in- 
dorsed and  directed  to  be  levied  as  aforesaid,  to  wit,  the 
whole  of  the  said  goods  and  chattels  so  seized  as  aforessdd, 
and  thereout  levied  a  much  greater  sum  than  was  sufficient 
to  pay  and  satisfy  all  said  sums  of  money,  interest,  poimd- 
age, and  expenses,  to  wit,  &c. ;   whereas  the  defendants 
then  levied  the  said  sum  of  money,  interest,  poundage,  and 
expenses  out  and  by  means  of  the  sale  of  part  of  the  said 
goods  and  chattels,  to  wit,  one-fifth  part  thereof:  and  the 
defendants,  further  disregarding  their  duty  in  that  behalf, 
and  contriving  to  injure  the  plaintiff,  wrongfully  and  in- 
juriously then  sold  the  said  goods  and  chattels  for  a  much 
less  sum  of  money,  to  wit,  for  &c,  being  much  less,  to  wit, 
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&c.,  less  than  the  same  were  really  worth,  and  for  which  1848. 
the  defendants  could  and  might  have  and  ought  to  have 
sold  the  same:  and  the  defendants  then  converted  and 
disposed  of  the  monies  arising  from  the  said  sale  to  their, 
the  defendants',  own  use ;  by  means  whereof  &c.  The  de- 
fendants pleaded  not  guilty,  with  other  pleas,  upon  which 
issue  was  joined. 

At  the  trial  of  the  cause,  before  Rolfe,  B.,  at  the  Mid- 
dlesex sittings,  in  Hilary  Term  last,  the  plaintiff  obtained 
a  verdict.     In  the  same  term,  (Jan.  19), 

Humfrey  moved  for  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  the  judgment  should  not  be  arrested,  or  for 
a  venire  de  novo ;  or  why  there  should  not  be  a  new  trial, 
on  the  ground  of  the  verdict  being  against  the  evidence. 
There  are  three  breaches  in  the  present  declaration,  and, 
if  the  Court  should  be  of  opinion  that  either  of  them  is 
insufficient,  the  defendants  will  be  entitled  to  a  venire  de 
novo.  The  first  breach  is  bad.  It  charges  the  defen- 
dants with  seizing  goods  of  the  plaintiff,  of  greater  value 
than  sufficient  to  satisfy  the  sums  indorsed  upon  the  writ 
of  execution.  But  the  sheriff  is  justified  in  seizing 
enough  to  satisfy  all  demands  for  rent  and  taxes.  The 
breach  does  not  contain  any  allegation  that  the  seizure  was 
excessive  or  unreasonable.  The  second  breach  is  also  bad 
on  the  same  grounds.  It  should  have  alleged  that  the 
defendants  sold  more  goods  than  sufficient  to  meet  the 
rent.  Then  the  third  breach  does  not  state  that  the  goods 
were  sold  negligently  or  improperly.  \Rolfe^  B. — That 
breach  alleges  that  the  goods  were  sold  for  much  less  than 
the  defendants  could^  mighty  and  oughtj  to  have  sold  them 
for.]  He  referred  to  PAi'Z/ip^  V.  jBacon  (a).  [ParA^,  B. — The 
same  question,  with  respect  to  the  second  and  third  breaches, 
arose  in  a  case  nearly  similar  to  the  present,    Slade  v. 

(a)  9  East,  298. 
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1848.  Hawky  (a) ;  that  was  upon  special  demurrer.  The  defend- 
ants may  take  a  rule  on  the  first  ground,  of  the  verdict  be- 
ing against  the  evidence,  but  we  will  consider  the  question 

as  to  arresting  the  judgment.] 

Cur.  adv.  vult. 

Parke,  B.,  on  a  subsequent  day,  (Jan.  31),  said: — A  rule 
was  granted  in  this  case,  to  shew  cause  why  there  should  not 
be  a  new  trial,  on  the  ground  of  the  verdict  being  against 
evidence.     There  was  also  a  motion  in  arrest  of  judg- 
ment.    It  was  an  action  brought  by  the  plaintifi^  (who 
had  been  the  defendant  in  another  suit),  against  the  she- 
riff of  Middlesex,  for  a  wrongful  execution.     It  was  con- 
tended that  there  were  three  breaches,  the  first  alleged 
breach  being,  that  the  defendants  wrongfully  seized  goods 
of  the  plaintiff,  of  greater  value  than  sufficient  to  pay 
the  debt,   interest,  poundage,  and  expenses,  although  they 
well  knew  part  would  be  sufficient.     The  second,  which 
certainly  was  a  breach,  was  for  wrongfully  selling  more 
than  sufficient ;  and  the  third  was  for  selling  goods  for  less 
than  they  were  really  worth,  and  than  they  ought  to  have 
been  sold  for.     The  principal  objection  was  to  the  first  al- 
leged breach.   With  regard  to  the  second  and  third  there  is 
no  doubt:  both  are  perfectly  good  after  verdict,  although 
they  might  be  open  to  special  demurrer.     A  special  de- 
murrer prev^ed  in  a  case  nearly  similar — that  of  Slade  v. 
Hawley  (6).   The  objection  is  therefore  confined  to  the  first 
breach,  which  alleges  that  the  sheriff  seized  more  goods — ^a 
larger  quantity  of  goods  than  were  sufficient,  knowing  that 
part  only  was  sufficient  to  satisfy  the  debt,  interest,  pound- 
age, and  expenses.     The  question  is,  whether  that  breach 
is  good.     We  are  all  of  opinion  it  is  a  good  breach.    The 
duty  of  the  sheriff,  when  he  receives  a  process  of  execution 
against  a  man's  goods,  is  to  seize  only  such  quantity  of 
goods  as  would  be  reasonably  sufficient  to  pay  the  amount 

(a)  13  M.  &  W.  757.  (h)  13  M.  &  W.  767. 
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indorsed  on  the  writ      Mr.  Humfrey  contended,  that  he         1848. 
ought  also  to  provide  for  any  rent  that  might  be  due  to       gawler 
the  landlord.     The   consequence  of  that  doctrine  would      ^    *• 

^  ^  ^  ^  Chaplin. 

be,  that,  upon  an  execution  for  10/.,  if  the  premises  were 
liable  to  a  rent  of  100/.  a  year,  the  sheriff  might  seize  the 
whole  property  on  the  premises,  because  that  might  only 
be  sufficient  to  cover  the  amount  of  the  debt,  together  with 
the  rent  which  might  be  possibly  due.  But  we  think  the 
duty  to  seize  in  respect  of  a  yearns  rent  does  not  arise  in 
the  first  instance,  until  the  landlord  has  made  a  claim: 
if  the  plaintiff  refuses  to  pay  the  amount  of  the  rent, 
the  sheriff  may  levy  that  amount  under  the  original  writ, 
and  consequently  seize  a  larger  quantity  of  goods.  But, 
in  the  first  instance,  the  duty  of  the  sheriff  is  confined  to 
seizing  goods  that  would  be  reasonably  sufficient,  if  sold,  to 
pay  the  sum  indorsed  on  the  writ — ^that  is,  the  debt,  interest 
upon  the  debt,  poundage,  and  expenses;  and  if  the  sheriff 
seizes  more,  prim&  facie  he  is  a  wrongdoer.  We  think, 
therefore,  that  the  first  alleged  breach,  as  well  as  the  second 
and  third,  is  good,  and  consequently  we  cannot  grant  any 
rule  to  arrest  the  judgment.  The  rule  for  a  new  trial,  on 
the  ground  of  the  verdict  being  against  evidence^  must 
remain. 

Rule  refused. 

The  rule  on  the  other  point  was  now  discharged,  the 
parties  having  come  to  an  arrangement 
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184a 

Mag  31.  Jacobs  o.  Htde. 

Platel  r.  Bevill. 
Turner  ».  PuuiAN. 

A  final  order       J[  HE  fint-mentioiied  case  was  an  action  of  assumpnt  by 

for  protection  ■       «   /»     ^  « 

vnder  Uie  ite-  the  plaintiff  as  indoraee^  against  the  defendant,  the  aooeptcVy 
vS  c. Ill      of  a  biU  of  exchange  for  60i 

""ifi  *  ^  ^  ^'^  defendant  pleaded,  that,  before  the  commencement  of 
protoeto  the  this  Suit,  to  wit,  on  the  3rd  of  May,  1846,  a  petition  for  pn>- 
^i^rent,  bat  tection  from  proccss  was  duly  and  according  to  the  form  of 
2!l^te*Ur*to  *^  statute  made,  and  presented  by  the  defendant  to  her  Ma- 
an  action  for  jesty's  Court  of  Bankruptcy ;  and  that  afterwards;,  and  be* 
which  it  is  a  fore  the  commencement  of  this  suit,  to  wit,  on  the  23rd  of 
protocti^^and  j^^^  j^  ^^  ^^  aforesaid,  a  final  order  for  protection  and 

pleaded.  distribution  was  made  in  the  matter  of  the  said  petition  by 

xo  an  action  _ 

of  debt  the  de-  John  Samuel  Martin  Fonblanque,  Esq.,  a  commissioner  of 

ed,  thatf  after'  the  Said  Court  of  Bankruptcy  duly  auth(»ised  in  that  behalf, 

£5?6VhL  and  that  the  causes  of  action  in  the  declaration  mentioned, 

c.  116,  and  be-  ^^  every  part  thereof,  were  contracted  before  the  date  of 

fore  Uie  7  &  8  ''  ' 

Vict.  C.96,  and  filing  the  siud  petition.  Verification, — ^Replication,  that  a 
menoe^tof *  ^^  order  foT  protection  and  distribution  was  not  made 
^  init,  a  peti-  modo  et  form& :  upon  which  replication  issue  ¥ras  joined* 
tection  from  At  the  trial  of  this  cause,  before  Pollocky  C.  B.,  at  the  Mid- 
dniy,  according  dlescx  Sittings  after  Easter  Term,  1847,  the  defendant  put 
^^sUtoto^pre.  ^  *  ^°*^  order  for  protection  from  process,  under  the  5  &  6 
fentedby  the     Vict.  c.  116,  and  7  &  8  Vict,  c  96,  in  the  form  roeoified 

defendant  to  ,  , 

tiie  Court  of  in  the  schedule  of  the  latter  act,  but  with  the  following 
andaftemrds    words  struck  out: — ''And  it  is  hereby  directed,  that  the 

filed  in  that 

court;  and 

that  tiierenpon,  and  after  the  passing  of  the  said  secondly- mentioned  act,  to  wit,  on  &c.,  a 

final  order  for  protection  and  distribution  was  made  in  the  matter  of  the  said  petition  by  J.  E., 

Esq.,  a  commissioner  of  the  said  court  duly  authorised ;  and  that  the  said  debts,  &c.  accrued 

before  the  issuing  of  the  said  petition.    Verification:— £fe/<f  good,  on  special  demurrer. 

Where  the  goods  of  an  insolvent  had  been  seized  under  a  writ  of  fieri  facias  issued  upon  a  judg- 
ment  signed  against  him,  and  between  the  date  of  the  judgment  and  the  issuing  of  the  writ  of 
fi.  fs.  he  had  obtained  an  order  for  protection  and  distribution,  under  the  5  &  6  Vict.  c.  116,  the 
Court y  upon  motion,  set  aside  the  writ  on  terms. 
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proposal  of  the  said  petitioner  set  forth  in  his  petition^  for  ]848. 
the  payment  of  his  debts,  be  carried  into  effect  in  the  fol- 
lowing manner ;  that  is  to  say."  The  Lord  Chief  Baron 
was  of  opinion  that  the  final  order  produced  was  not  *^  a 
final  order  for  protection  and  distribution ;"  and  under  his 
Lordship's  direction  the  plaintiff  had  a  verdict. 

Hake  obtwied  a  rule  in  Trinity  Term,  1847,  calling  upon 
the  plaintiff  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  had,  on  the  ground  of  misdirec- 
tion.    Against  this  rule 

Humfreyy  (with  whom  was  S.  Tempk),  in  Easter  Term  last, 
(May  2),  shewed  cause. — The  case  of  Toomer  v.  GingeU{a) 
is  an  express  decision  upon  this  question.  It  was  there 
held,  that  a  final  order  under  the  7  &  8  Vict.  c.  96,  s.  22, 
could  not  be  pleaded  at  law  to  an  action  for  the  recovery 
of  a  debt  mentioned  in  the  insolvent's  schedule,  as  the  order 
was  for  the  protection  of  the  person  only.  Maule,  J.,  there 
said,  '^  It  certainly  seems  to  me  that  the  intention  of  the 
le^slature  was,  to  restrict  the  protection  of  the  final  order 
to  the  person  of  the  petitioner.'' — He  was  then  stopped  by 
the  Court,  who  called  upon 

Hake,  in  support  of  the  rule. — Under  the  stat.  5  &  6 
Vict  c.  116,  two  classes  of  cases  arose — those  of  NichoUs 
V.  Payne  (ft)  and  GilUm  v.  Deare  (c),  which  were  with  re- 
ference to  special  pleas  framed  on  the  4th  section  of  that 
act,  and  shew  clearly  that  the  plea  in  Toomer  ▼.  Gingell  was 
bad.  The  other  class,  namely,  the  case  of  Bindle  v.  SnelU 
ing  {d)y  in  this  court,  and  Cook  v.  Henson  («),  arose  on  the  sta- 
tutory general  issue  given  by  the  10th  section,  and  are  de- 
cisions to  the  effect  that  the  present  plea  is  good.     The 

(a)  8  C.  B.  .322.  (d)  Not  reported. 

(b)  7  Man.  &  G.  927.  (e)  1  C.  B.  908. 

(c)  2  C.  B.  .309. 
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plea  in  Toamer  v.  GingtU  was  obyioiialy  bad  for  the  rem- 
aons  giTen  by  the  Court  of  Common  Pleas  in  Nkkotts 
y.  Payne  and  GtOan  v.  Deare.  It  is  therefore  highly  pro- 
bable, that  that  Coort,  in  the  case  of  Tocmer  v.  Gmgdif 
groanded  their  decision  on  the  principles  on  whidi  they 
had  recently  acted,  and  altogether  irrespectively  of  the 
provisions  of  the  stat.  7  &  8  Vict.  c.  96.  Now,  the 
22nd  section  of  that  statute  is  substituted  for  the  4th  sec- 
tion of  the  Stat.  5  &  6  Vict.  c.  116,  leaving  the  10th  sec- 
tion of  the  previous  act  unaffected  by  its  provisions.  The 
word  ''  distribution"  must  receive  its  interpretation  firom  the 
7lh,  9th,  and  12th  secticms  of  the  7  &  8  Vict.  Its  mean- 
ing receives  further  iUustration  from  the  87th  secticm  of  the 
1  &  2  Vict.  c.  110,  which  provides  for  the  mode  in  whidi 
after-acquired  estate  shall  be  "  distrilnUed  raieabiyJ'^  Tliese 
provisions  make  the  final  order  (if  granted)  the  means  of 
eflfecting  a  distribution  of  all  future  as  well  as  present  estate, 
until  all  the  debt  diall  have  been  satisfied.  But  if  the  final 
order  be  refused,  the  lOth  secd<Mi  of  the  7  &  8  Vict.  c.  96, 
re-vests  the  property  in  the  petitioner.  The  l^isbture, 
therefore,  by  the  5  &  6  Vict  c.  1 16,  directs  the  final  order 
to  be  pleaded  according  to  the  legal  operation  which  those 
sections  impart  to  it ;  and  the  7  &  8  Vict.  c.  96,  does  not  in 
any  way  alter  the  l^al  effect  of  the  final  order,  but  only 
alters  the  form  of  it.  The  4th  section  of  the  5  &  6  Vict 
c.  116,  describes  the  form  only  of  the  final  order,  and 
includes  only  such  estate  as  the  insolvent  may  possess  at 
the  date  of  the  final  order :  so  that,  so  far  as  it  respected 
the  future  estate,  the  effect  of  the  final  order  always  de- 
pended on  the  7th  section  of  the  stat  5  &  6  Vict  c  116. 
It  would  have  the  efiect  of  repealing  all  the  provisions 
touching  after-acquired  estate,  to  hold  that  final  orders  like 
the  present  are  not  within  the  meaning  of  the  10th  section 
of  the  5  &  6  Vict,  c  116 :  at  the  same  time,  it  would  super- 
add to  the  22nd  section  of  the  7  &  8  Met  c.  96,  the  follow- 
ing words  of  the  5  Gea  2,c.  30,8.  9:—"  It  shall  only  protect 
his  person  from  arrest,  but  his  future  estate  shall  remain  liable 
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to  his  creditors.^  In  addition  to  this,  by  the  30th  section  of 
the  7  &  8  Vict.  c.  96^  it  is  expressly  enacted^  that  the  peti- 
tioner shall,  as  regards  any  debts  which  may  have  been, 
through  mistake,  misstated  in  the  schedule,  be  entitled  to 
^'  every  benefit  and  protection  of  the  said  recited  act  and 
of  this  act."  And  by  the  9th  section,  the  petitioner  may 
except  out  of  the  operation  of  the  insolvent  law  working 
tools,  &c.,  to  the  value  of  20/.  This  surely  is  not  saved 
from  the  operation  of  the  insolvent  law,  to  be  made  subject 
to  the  process  of  the  county  courts ;  yet  this  must  be  the 
case  if  the  petitioner  can  no  longer  plead  the  final  order  in 
bar.  In  the  last  place,  the  several  acts  upon  the  subject  of 
insolvency  must  be  looked  at  and  construed  as  one  entire 
system,  in  the  same  manner  as  are  statutes  relating  to  bank- 
ruptcy and  the  poor  laws :  Rear  v.  Loxdale  (a).  For  the 
purposes  of  this  argument  it  will  be  advantageous  to  con- 
sider and  to  compare  together  the  corresponding  sections 
of  the  5  &  6  Vict.  c.  116,  and  7  &  8  Vict  c.  96,  and  the 
10th,  29th,  and  32nd  sections  of  the  53  Gea  3,  c.  102,  and 
the  87th,  90th,  and  9l8t  sections  of  the  1  &  2  Vict  c.  110. 

Cui\  adv.  vult 


1848. 


Platel  v.  Bevill. 

DEBT  by  the  payee  against  the  maker  of  a  promissory 
note.  Plea,  that,  after  the  accruing  of  the  said  debt,  &c., 
and  afler  the  passing  of  an  act  of  Parliament  passed  in  a 
session  of  Parliament  held  in  the  fifth  and  sixth  years  of  the 
reign  of  her  present  Majesty  Queen  Victoria,  intituled  "  An 
Act  for  the  Relief  of  Insolvent  Debtors,"  and  before  the 
passing  of  a  certain  other  act  of  Parliament  passed  in  a 
session  of  Parliament  held  in  the  seventh  and  eighth  years 
of  the  reign  of  her  said  Majesty,  intituled  "  An  Act  to 


Platbl 

r. 
Bbvill. 


(fl)  1  Burr.  44. 
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1848.  amend  the  Law  of  Insolveacj,  Bankruptcy,  and  Ezecu- 
tion,"  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  22ad  day  of  July,  a.  d.  1844,  a  petition  for  the  pro- 
tection of  the  defendant  from  process  was  duly,  and  aooord- 
ing  to  the  form  of  the  statute  in  such  case  made  and  provided, 
presented  by  the  defendant  to  her  Majesty's  Court  of  Bank- 
ruptcy, and  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, filed  in  the  said  court ;  and  thereupon  afterwards,  and 
before  the  commencement  of  this  suit,  and  after  the  passing 
of  the  said  secondly-mentioned  act,  to  wit,  on  the  26th  day 
of  September,  1844,  a  final  order  for  protection  and  distri- 
bution was  made  in  the  matter  of  the  sud  petition  by  J. 
Evans,  Esq.,  a  commissioner  of  the  said  Ck)urt  of  Bank- 
ruptcy duly  authorised  in  that  behalf;  and  that  the  sud 
several  debts  and  causes  of  action  in  the  declaration  men- 
tioned, and  each  and  every  of  them,  and  every  part  there- 
of^ accrued  before  the  date  of  the  said  filing  of  the  sud 
petition  in  the  said  Court  of  Bankruptcy.  Verification. 
Special  demurrer,  assigning  for  causes,  that  the  plea  is 
not  in  the  form  authorised  by  the  statute,  but  that  it  differs 
from  it  in  averring  that  the  petition  was  presented  and  the 
order  made  after  the  passing  of  the  act  in  the  plea  first 
mentioned,  and  before  the  passing  of  the  act  in  the  plea 
secondly  mentioned,  and  that  the  petition  was  filed  in  the 
said  court;  that  the  proceedings  in  the  said  court  in  the 
matter  of  the  petition  and  final  order  of  the  commissioner 
are  not  averred  to  have  been  entered  of  record ;  that  there 
is  no  reference  to  the  record,  and  the  plea  does  not  con- 
clude with  a  verification  by  the  record ;  that  it  is  not  stated 
with  sufficient  particularity  how  the  commissioner  was 
authorised  to  act  in  the  matter,  and  that  he  signed  the  final 
order ;  that  the  order  ought  to  be  set  out,  in  order  that  the 
Court  may  judge  of  its  legal  effect ;  that  the  averment 
that  the  final  order  was  for  protection  and  distribution  is 
too  general ;  and  that  it  is  stated  to  have  been  made  after 
the  passing  of  the  second  statute,  which  does  not  apply  to 
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orders  made  in  that  form,  being  such  a  one  as  the  commis- 
sioner had  no  power  to  make. 

BtUt  (May  5)  argued  in  support  of  the  demurrer. — The 
plea  is  bad  in  substance  and  form.  The  case  of  Toomer  y. 
Gingell{d)  is  an  express  authority  upon  the  first  ground. 
[Parkey  B. — This  question  is  now  pending  in  this  court,  in 
the  case  of  Jacobs  v.  Hyde,  which  was  recently  argued  here.] 
[He  then  contended  that  the  plea  was  bad  for  the  reasons 
pointed  out  by  the  demurrer,  and  cited  Letois  y.  Harris  (b), 
GilloH  V.  JDeare^c),  Cook  y.  Henson{d),  Tyler  y.  Shiu" 
ton{e)y  Fisher  v.  Gibbon  (f),  and  Letif  v.  Itobson(£i).'] 

Ring,  contrd,  was  not  called  on. 

Parke,  B. — ^We  all  think  that  this  plea  is  good  in  its 
present  form,  according  to  the  case  of  Cook  y.  Henson.  As 
to  the  main  question  in  the  case,  we  will  take  time  to  con- 
sider that. 

Cur.  adv.  vult. 


1848. 


Turner  v.  Pulman. 

IN  this  case  a  summons  had  been  obtained  by  the  de- 
fendant, in  the  Common  Pleas  at  Lancaster,  calling  on  the 
plaintiff  to  shew  cause  why  the  writ  of  fieri  facias  issued 
in  this  cause,  and  all  subsequent  proceedings,  should  not  be 
set  aside,  with  costs,  the  defendant  having,  previously  to 
tlie  issuing  of  the  said  writ,  obtained  an  order  for  protec- 
tion and  distribution  of  his  effects  from  the  District  Court 
of  Bankruptcy  at  Manchester ;  and  why  in  the  meantime 


TORNIE 

V. 

Pulman. 


(a)  3  C.  B.  322. 

(6)  17L.J.,Q.D.,  120. 

(c)  2  C.  B.  309. 

\d)  1  C.  B.  008. 


(0)  8  Q.  B.  810. 

(/)  2  Dowl.  &  L.  860. 

{g)  13  M.  &  W.  061. 
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J848.  ^  all  further  proceedings  should  not  be  stayed.  It  appeared 
from  the  affidavits,  that,  on  the  25th  of  March,  1841,  the 
plaintiff  had  obtained  a  judgment  in  this  action,  and  that 
on  the  23rd  of  June,  1843,  a  writ  of  scire  facias  was 
issued  thereon;  that  on  the  15th  of  August  following  the 
plaintiff  signed  judgment  upon  that  scire  facias;  and  on 
the  10th  of  March,  1848,  a  fieri  facias  was  issued.  It 
further  appeared,  that  the  defendant  did,  on  the  26th  of 
June,  1843,  dulj  file  his  schedule  and  petition  for  protec- 
tion from  process,  under  the  statute  5  &  6  Vict,  c  116, 
and  that  a  final  order  was  made  thereon  for  protection  and 
distribution,  by  E.  Ludlow,  Esq.,  the  commissioner  of  the 
said  Court  of  Bankruptcy,  on  the  20th  of  December,  1843, 
and  tliat  the  debt,  damages,  and  costs  sought  to  be  reco- 
vered by  this  action  were  inserted  in  that  schedule.  On 
the  20th  of  December,  1843,  the  plaintiff  was  appointed 
one  of  the  assignees  of  the  estate  and  efiects  of  the  de- 
fendant; and  in  January,  1847,  a  dividend  was  declared, 
of  which  the  plaintiff  received  a  certain  sum.  On  the  1 0th 
of  March,  1848,  the  defendant's  goods  were  seized  under 
the  writ  of  fieri  facias  above  mentioned. 

The  case  was  argued  in  the  present  term,  (May  27),  before 
Alderson,  B.,  and  Rolfe,  B.,  by 

Atherton,  in  support  of  the  summons. — The  defendant  is 
entitled  to  protection  under  the  10th  section  of  the  5  &  6 
Vict,  c  1 1 6.  It  will  be  contended,  on  the  part  of  the  pl^ntiff, 
that  this  order  for  protection  protects  the  person  of  the  in- 
solvent only.  [^Alderson,  B. — That  question  is  at  the  present 
moment  before  this  Court.  Assuming  that  the  order  is  plead- 
able in  bar  as  a  defence  to  an  action,  under  the  10th  section 
of  the  act  in  question,  you  may  proceed  to  the  question  whe- 
ther, under  the  fact€  of  this  case,  the  defendant  is  entitled 
to  the  relief  he  asks.]     In  the  case  of  Davis  v.  Shapley  (a), 

(«)  1  B.  &  Ad.  54. 
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i^hich  was  like  the  present,  and  where  the  defendant  was         1B48. 
a  bankrupt  J  the  Court  interfered  and  set  aside  the  fieri  facias.       Turner 
That  was  under  the  6  Geo.  4,  c.  16,  s.  121,  which  enacts,      pdlman. 
that  a  bankrupt  shall  be  discharged  from  all   debts   due 
bj  him  when  he  became  bankrupt,  and  from  all  claims  and 
demands  thereby  made  proveable  under  the  commission,  in 
case  he  shall  obtain  his  certificate.    There  the  goods  of  the 
defendant,  a  certificated  bankrupt,  acquired  after  the  bank- 
ruptcy, having  been  seized  under  a  fieri  facias  issued  upon  a 
judgment  in  respect  of  a  debt  due  before  the  bankruptcy, 
the  Court  of  King's  Bench  set  aside  the  fieri  facias.     So, 
in  the  case  of  Barrow  v.  Poik  (a),  the  same  Court  relieved 
the  defendant.     Lord  Tenterden^  C.  J.,  there  said,  "  Whe- 
ther the  language  of  the  126th  section  is  sufficiently  ge- 
neral to  include  the  present  case  or  not,  does  not  seem  to 
me  to  be  very  material ;  it  points  out  the  course  of  proceed- 
ing in  particular  instances,  but  it  cannot  control  the  general 
words  of  the  121st  section;  and  it  being  manifest  that  the 
plaintiflfs  demand  is  one  which  might  have  been  proved 
under  the  commission,  I  think  we  should  not  give  effect  to 
the  words  of  that  section,  which  provides  that  the  bankrupt 
obtaining  liis  certificate  slmll  be  discharged  from  every  de- 
mand proveable  under  the  commission,  it'  we  were  to  reject 
the  present  application,  and  put  the  defendant  to  the  course 
wliich  has  been  suggested,"  namely,  to  an  audita  querela. 
The  37  th  section  of  the  5  &  6  Vict.  c.  122,  is  a  re-enact- 
ment of  the  121st  section  of  the  6  Geo.  4,  c.  16.     Now, 
although   there   was  no  express  enactment  as  to  afler- 
acquired  property  in  the  6  Geo.  4,  c  16,  yet  the  Court 
granted  relief.     The  laws  of  bankruptcy  and  insolvency 
bear  a  strong  analogy  in  many  respects.     The  provisions 
for  the  vesting  of  the  insolvent's  property  in  the  assignees, 
under  the  7th  and  9th  sections  of  5  &  6  Vict,  c  116, 
are   similar  to  those  under  the   bankrupt  law,  by  which 

{a)  1  B.  iS:  Ail.G20. 
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1848.  a  bankrupt's  property  is  vested  in  the  official  assignees; 
and  the  8th  section  expressly  refers  to  the  Bankrupt 
Act  (1  &  2  WilL  4,  c.  56)  as  to  the  registry  of  the  cer- 
tificate of  the  appointment  of  the  assignees.  The  cases  of 
insolvency  and  bankruptcy  are  analogous  for  the  purposes 
of  this  application^  and  the  defendant  is  entitled  to  the  same 
relief  as  he  would  have  obtained  had  he  been  a  bankrupt. 

H.  HiU,  contr^ — If  the  Court  should  be  of  ojnnion 
that  the  defendant  is  entitled  to  be  relieved  from  the  effect 
of  this  writ  of  execution,  on  the  ground  that  the  materials 
of  this  application  would  support  an  audita  querelll,  it  will 
be  upon  such  terms  as  the  Court  may  think  fit  to  impose.  In 
the  cases  cited  the  Court  imposed  terms  upon  the  defendant 
The  bankrupt  and  insolvent  law  do  not  bear  that  analogy  for 
whidi  the  defendant  contends.  There  is  no  provision  in  the 
insolvent  acts  to  support  this  application.  The  9 1st  section 
of  the  1  &  2  Vict.  c.  110,  which  is  an  act  in  pari  materii 
with  the  present,  contains  an  express  provision,  that,  after 
discharge,  no  execution  shall  issue  against  an  insolvent  for 
debts  &C.,  to  which  adjudication  extends.  Now,  unless  the 
defendant  can  plead  the  defence  in  bar,  as  given  by  the  10th 
section  of  the  5  &  6  Vict  c.  116,  he  can  obtain  no  relief 
under  that  clause.  [^Alderson,  B. — ^The  real  question  is, 
whether  the  defendant,  under  the  present  circumstances,  is 
not  entitled  to  relief  by  an  audita  querela  under  the  10th 
section ;  and  if  he  is,  whether  we  cannot  assist  him  with- 
out putting  him  to  the  expense  of  this  step,  at  the  same 
time  being  at  liberty  to  impose  such  terms  as  may  be  in  our 
discretion.  I  believe  that  this  Court  does  not  altogether 
agree  with  the  decision  of  the  Court  of  Common  Pleas  in 
the  case  of  Toamer  v.  Gingell  (a).]  The  121st  section  of 
the  6  Geo.  4,  c.  16,  enacts,  that  'Hhe  bankrupt  shall  be  dit- 
charged  from  all  debts  due  by  him  when  he  became  bank- 

(«)  3  C, B.  322. 


The  judgment  of  the  Court,  in  th«  case  otPlately.  Bevill, 
was  now  delivered  by 

BrOLFE,  B.^  After  stating  the  pleadings,  his  Lordship 
proceeded) : — In  the  course  of  the  argument,  the  Court  inti- 
mated its  opinion  that  the  plea  was  suffident  in  form,  and 
stated  all  that  by  the  statute  of  the  5  &  6  Vict.  c.  116,  s. 
10,  was  required  to  constitute  a  good  defence. 

The  only  remaining  question  was,  whether  a  final  order, 
obtained  under  the  7  &  8  Vict.  c.  96,  constitutes  an  abso- 
lute bar  to  an  action  for  the  debts  as  to  which  it  is  a  pro- 
tection, or  operates  only  as  a  protection  to  the  person  of 
the  insolvent;  in  which  latter  case  it  ought  not  to  be  pleaded 


TRINITY   T£RM,    11  VICT.  617 

rupt."    There  is  no  such  expression  as  discharged  in  the         1848. 
10th  section  of  the  5  &  6  Vict,  c  116,  the  words  being, 
'^  if  any  suit  or  action  is  brought  &&,  it  shall  be  a  suffi- 
dent pka  in  barJ^    The  analogy  between  the  acts  does  not 
hold  good. 

Atherton  replied. 

Alderson,  B. — Assuming  that  the  order  which  the  de- 
fendant obtained  protects  his  property,  and  could  be  pleaded 
under  the  10th  section  of  the  stat.  5  &  6  Vict.  c.  116,  in 
bar  of  an  action  brought  against  him  in  respect  of  a  debt 
due  before  the  filing  of  the  petition,  I  think  that  he  is 
entitled  to  relief  by  audit^i  quereU,  and,  therefore,  that  we 
may  afibrd  him  relief  on  motion  also.  Should,  therefore, 
the  Court  be  of  opinion  that  this  order  is  so  pleadable  in 
bar,  the  present  rule  will  be  absolute  to  set  aside  the  writ 
of  fieri  facias  and  the  execution,  but  without  costs ;  the 
defendant  undertaking  to  bring  no  action. 

KoLFE,  B.,  concurred. 

Cur.  adv.  vult. 
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1848.         as  an  absolute  bar,  but  specially  in  bar  of  execution  agmnst 
the  person  only. 

We  are  of  opinion  that  it  is  an  absolute  bar,  and  conse- 
quently our  judgment  must  be  for  the  defendant.  We  haTe 
to  construe  the  provisions  of  two  acts  of  Parliament  which 
are  by  no  means  clearly  expressed,  especially  the  latter,  the 
wording  of  which,  particularly  of  the  form  given  in  the 
schedule  for  the  order  of  protection,  is  likely  to  mislead  the 
reader;  but,  on  a  careful  consideration  of  the  clauses  of 
both  acts,  we  think  the  intention  of  the  legislature  is  suf- 
ficiently plain,  and  that  there  is  no  difference  in  the  legal 
effect  of  the  final  order  given  under  the  second,  from  that 
given  under  the  first  act,  as  to  the  discharge  of  the  insolvent 

In  both,  we  are  of  opinion  that  it  constitutes  an  absolute 
bar  to  the  actions  in  respect  of  which  it  is  a  protection,  as 
it  is  admitted  it  did  under  the  first  act  The  last  act  terms 
the  final  order  to  be  made  "  under  tlie  provisions  of  the  said  etct, 
as  amended  by  this  act,"  (sect.  22).  The  section  then  pro- 
ceeds to  define  from  what  debts  the  person  is  to  be  protected, 
(adopting  the  language  of  the  old  Insolvent  Act,  7  Greo.  4, 
c.  57,  s.  46),  and  directs  the  form  in  the  schedule  to  be  fol- 
lowed ;  but  the  power  of  making  tlic  final  order  arises  from 
the  former  act,  and  its  effect  is  the  same  as  under  the  former 
act,  except  so  far  as  it  is  vaiied  by  the  latter.  Sect  74 
of  the  latter  act  dh-ects,  that  nothing  therein  contained  sliall 
be  construed  to  repeal,  affect,  or  in  any  manner  alter  the 
provisions  of  the  5  &  6  Vict,  "  except  so  far  as  herein  «r- 
pressly  provided,  and  except  so  far  as  the  provisions  of  the 
said  recited  act  may  be  inconsistent  with,  or  at  vai*iance  with 
the  provisions  of  this  act." 

Now,  the  last  act  does  make  certain  express  alterations. 
It  provides  a  more  easy  way  of  petitioning  for  the  protec- 
tion from  process  in  the  first  instance  (which  petition  is 
still  to  be  under  the  former  act),  for  it  dispenses  with  notice 
in  the  Gazette,  &c.  It  also  provides  for  the  appointment 
of  the  creditors'  asf^ignce,  and  the  vesting  of  the  estate  in 
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him  by  the  appointment,  prior  to,  or  at  least  independently  ^848. 
of  the  final  order ;  whereas,  under  the  former  act,  the  cre- 
ditors' assignee  had  not  the  estate  vested  in  him  until  the 
final  order,  which,  by  sect  4,  was  to  be  for  the  protection 
of  the  person  of  the  insolvent,  and  vesting  the  estate  in  the 
creditors^  assignee^  and  also  in  the  official  assignee  to  be 
named  by  the  commissioner.  An  alteration  is  made  in  the 
efiect  of  the  assignment  to  the  official  or  creditors'  assignee 
by  sect.  11,  by  vesting  powers  in  them;  by  sect.  17,  vest^ 
ing  in  them  goods  in  the  apparent  ownership  of  the  in- 
solvent But  with  respect  to  property  acquired  after  the 
final  order,  no  alteration  seems  to  have  been  made.  By 
the  first  act,  on  the  passing  of  the  final  order,  all  the  estate 
present  and  future  of  the  insolvent  vests  in  the  assignees, 
as  under  a  fiat ;  but  then,  by  sect.  9,  the  assignees  must 
file  a  claim  in  order  to  take  after-acquired  effects,  and  can- 
not take  possession  but  by  an  order  from  the  commissioner 
or  the  Court  of  Keview  :  so  that,  both  sections  being  read 
together,  it  seems  that  the  assignees  take  all  present  pro- 
perty absolutely,  and  have  a  right  to  obtain  all  that  is 
subsequently  acquired  by  the  insolvent.  This  is  the  only 
way  of  reconciling  these  contradictory  clauses. 

The  4th  section,  explained  by  the  73rd,  leaves  no  doubt 
on  this  question  under  the  second  act,  for  the  appointment 
vests  the  property  of  the  insolvent,  that  is,  all  present  and 
future  estate  which  shall  come  to  him,  before  he  shall  have 
obtained  the  final  order,  leaving  all  subsequently-acquired 
property  to  be  dealt  with  under  the  former  act,  for  the  9tli 
section  of  that  act  is  certainly  not  repealed. 

In  our  view,  the  rights  of  the  assignees  to  after-lEtcquired 
property  are  the  same  under  both  acts.  The  alterations 
above  noticed,  and  others,  are  made  by  the  7  &  8  Vict. ; 
but  that  statute  makes  no  alteration  in  the  effect  of  the 
order  as  a  defence — at  least,  no  express  alteration ;  and  it 
leaves  the  10th  section,  which  gives  the  defence,  unrepealed. 
Nor  is  there  any  enactment  in  the  new  statute  which  is  in- 
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1848.  connstent  with  the  provision  that  the  final  order  should 
constitute  a  sufficient  plea  in  bar ;  and  therefore,  by  the 
7th  section,  that  proyimon  must  still  be  in  full  force.  If 
the  former  act  had  vested  all  subsequently-acquired  pro- 
perty in  the  assignees,  and  the  latter  act  had  altered  this, 
there  would  have  been  ground  for  the  implication  that  the 
lq[islature  meant  to  do  away  with  the  absolute  defence 
gpven  by  the  10th  section,  and  to  leave  the  creditors  to 
take  their  remedies  against  subsequently-acquired  property 
by  a  fieri  fitcias. 

But  we  think  the  rights  of  the  assignees  to  after-acquired 
property  are  not  affected,  and  consequently  that  such  im- 
plieHtion  does  not  arise ;  and  there  is  therefore  no  inocm- 
sistency  or  variance  between  the  first  and  second  act  in  this 
respect  to  authorise  us  to  repeal  the  10th  section,  as  being 
impliedly  repealed  by  the  new  act. 

The  form  given  by  the  schedule,  it  is  true,  protects  ex^^ 
pressly  the  person  only ;  and  the  giving  such  a  form  is  no 
doubt  an  incautious  mode  of  le^slating,  and  is  calculated 
to  mislead.  But  then  the  final  order  directed  by  the  first 
act  is  no  more  than  an  order  of  protection  of  the  person* 
Sect.  4  says  the  order  shall  be  called  a  final  order,  and  shall  be 
for  the  protection  of  the  person  Jrom  process,  and  for  vesting 
of  the  estate,  which  latter  operation  is  now  otherwise  pro- 
vided for;  but  its  effect  as  a  measure  of  protection  is  only  in 
terms  for  the  protection  of  the  person — ^not  a  word  is  di- 
rected to  be  introduced  that  imports  any  protection  but  that 
of  the  person  in  the  order  itself.  The  privilege  of  pleading 
it  in  bar  arises  entirely  from  the  10th  section,  which  describes 
the  legal  effect  of  such  an  order  as  '^  an  order  for  protection 
and  distribution^ — a  very  inaccurate  expression,  no  doubt ; 
for  there  is  nothing  in  the  order,  as  required  by  the  first 
act  in  general  terms,  and  particularly  directed  in  the  sche- 
dule to  the  second  act,  which  takes  notice  of  a  distribution, 
or  requires  it.  The  final  order  under  the  second  act  is  not 
an  order  for  distribution ;  but  neither  was  the  final  order 


Rule  absolute. 
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required  by  the  first  act;  and  if  the  10th  section  allows  the      ^  1848. 
order  to  be  pleaded  in  inapposite  terms^  the  same  direction 
must  be  followed  as  to  that  required  by  the  second ;  and  it 
may  also  be  pleaded  in  the  same  inapposite  terms. 

Considering  the  two  acts  together  as  one  system,  we  see  no 
reason  to  suppose  that  the  legislature,  which  dearly  meant 
to  give  facilities  to  the  debtor  to  obtain  his  discharge,  in- 
tended also  to  limit  the  operation  of  that  discharge  imder 
the  new  act,  all  his  property,  present  and  future,  being  dis- 
posed of  for  the  benefit  of  creditors  in  the  same  way  in 
both  acts.  We  think  that  the  legal  effect  of  the  discharge 
is  the  same  in  both  acts,  and  that  the  efifect  inartificiaUy 
described  in  the  10th  section  belongs  just  as  much  to  an 
order  under  the  second  as  under  the  first  act.  This  view 
of  the  two  acts  differs  from  that  which  my  Brother  Maule 
is  reported  to  have  taken  in  the  case  of  Toomer  y.  Gm» 
geU{a).  The  question  in  that  case  was  not  fully  argued, 
the  learned  counsel  for  the  defendant  having,  after  taking 
time,  acted  upon  the  impression,  as  to  the  meaning  of  the 
second  act,  which  its  language  is,  at  first  sight,  so  likely  to 
create,  and  abandoned  the  argument. 

Upon  the  best  consideration  we  can  give  to  these  acts, 
we  think  that  the  impression  was  a  wrong  one,  and  that 
the  effect  of  the  final  order  is  the  same  under  both  acts. 

Judgment  for  the  defendant. 

His  Lordship  then  added : — The  case  of  Jacobs  v.  Hyde 
is  decided  by  this ;  and  the  rule  must  be  absolute. 


(a)  3  C.  B.  322. 
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18^8. 

M0UN8EY  and  Another  v.  Perrott. 
June  5.  « 

A  dfcltrition  A  SSUMPSIT. — The  declaration  stated,  that,  by  an  agree- 
was  agreed  be-  ment  made  between  the  plaintiffs  and  the  defendant,  it  was 
tifftnd'iSie^""  agreed  that  the  defendant  should  buy  of  the  plaintiffs,  and 
fendant  that       that  the  plaintiffs  should  sell  to  the  defendant,  one  thousand 

the  defendant      1  1       i  /»         xr 

•bonld  boy  of  baiTek  of  Superfine  Western  Canal  flour,  to  arrive  at  the 
and  the  plain-  port  |of  Liverpool  by  a  certain  vessel  called  the  Hottinguer, 
dSl^t^iOOO  ^™  New  York,  at  the  rate  or  price  of  2/.  3*.  6d.  for  every 
barreliofflonr,  one  hundred  and  ninety-six  pounds,  the  flour  to  be  taken 
▼erpool  by  a  from  the  quay  at  the  port  of  Liverpool ;  and  that  should  the 
Honinguer  *  ^^  vcssel  be  lost  before  arriving  at  the  said  port  of  Liver- 
^™  ^cw  pool,  the  sale  should  be  void.  The  declaration  then  alleged 
•bould  the  Tea-  mutual  promises,  and  averred,  that  although  the  said  vessel 
fore  arriring  at  was  not  lost  before  arriving  at  the  said  port  of  Liverpool, 
Mde^So^d  bT  *°^  afterwards,  and  before  the  commencement  of  the  suit, 
▼oid.    Aver,     did  arrive  at  the  port  of  Liverpool  from  New  York,  having 

uentf  that  the 

▼esiel  was  not  on  board  divers,  to  wit,  one  thousand  barrels  of  superfine 
arrive  at  liver-  Western  Canal  flour,  and  the  said  flour  was  then  landed  on 
?^V'h"  ^^^  *^®  ^^^  quay  at  the  port  aforesaid ;  and  although  the  plain- 
on  board  1000  tiffs  were  ready  and  willing  to  deliver  the  said  flour,  yet 
Breach,  that  the  defendant  would  not  accept  or  pay  for  the  same, 
l^'lild^t  w*  ^'^^^  plea:— That  the  said  vessel  caUed  the  Hottinguer, 
cept  the  flour,  at  the  time  of  the  makinir  of  the  said  at^reement,  was  one 

Plea,  that  the  ,  ... 

Hottinguer        of  a  line  of  packet  ships  sailing  from  New  York  to  Liver- 

waa  one  of  a 
line  of  packet 

ahipa  aailing  from  New  York  to  Liverpool  at  fixed  periods,  published  and  known  beforehand 
amongat  merehanta  at  Liverpool :  that  the  Hottinguer  was  to  have  set  sail  from  New  York  for 
Liverpool  three  weeks  before  the  said  agreement,  and  was  at  the  time  of  the  agreement  expected 
to  arnve  at  Liverpool  within  a  week  after,  and  that  it  had  been  published,  and  was  believed 
amongat  merchants  at  Liverpool,  that  the  vessel  was  to  arrive  there  in  the  course  of  the  said 
vojage,  and  that  the  vessel  was  then  performing  such  voyage,  which  was  the  voyage  in  this  plea 
mentioned  :  that  the  plaintiffs  had  notice  of  the  premises,  and  made  the  agreement  with  refer- 
ence to  the  voyage  in  this  plea  mentioned,  and  under  the  belief  that  the  Hottinguer  had  sailed 
fkt>m  New  York  :  that  the  Hottinguer  had  not  at  the  time  of  the  agreement,  nor  did  she  at  any 
time,  set  sail  on  the  voyage  in  the  plea  mentioned,  but  the  proprietors  of  the  said  line  of  packet 
ahipa  had,  without  the  knowledge  of  the  plaintiffs  or  the  defendant,  substituted  another  vessel  for 
the  Hottinguer,  for  the  performance  of  the  said  voyage,  which  vessel  afterwards  arrived  at 
Liverpool :  by  reason  whereof  the  defendant  refused  to  accept  and  pay  for  the  float: — Ueid, 
that  the  plea  amounted  to  an  argumentative  denial  of  the  contract  set  out  in  the  declaration,  and 
was  therefore  bad  on  special  demurrer. 
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pool,  and  from  Liverpool  to  New  York,  at  certain  fixed  1848. 
periods,  published  and  known  beforehand  amongst  mer-  Movmsbt 
chants  and  traders  at  Liverpool ;  and  that  the  Hottinguer  y^^^i^. 
was,  according  to  the  ordinary  course  and  times  of  sailing 
of  the  said  line  of  packet  ships,  to  have  set  sail  from  New 
York  for  Liverpool  at  a  certain  time,  to  wit,  three  weeks 
before  the  time  of  the  making  of  the  said  agreement,  and 
was,  at  the  time  of  the  making  of  the  said  agreement,  ex- 
pected to  arrive  at  Liverpool  within  one  week  after  the 
time  of  the  making  of  the  said  agreement ;  and  that,  at  the 
time  of  the  making  of  the  said  agreement,  it  had  been  pub- 
lished, and  was  believed  amongst  merchants  and  traders  at 
Liverpool,  that  the  said  vessel  was  to  arrive  at  Liverpool 
in  the  course  of  the  said  last^mentioned  voyage,  and  that 
the  said  vessel  was  then  performing  such  voyage ;  and  that 
the  voyage  in  the  course  of  which  the  said  vessel  was  to 
arrive,  as  in  the  said  agreement  mentioned,  was  the  voyage 
of  the  said  vessel  in  this  plea  mentioned,  and  not  any  other 
or  different  voyage :  that,  at  the  time  of  the  making  of  the 
said  agreement  between  the  plaintiffs  and  the  defendant, 
the  plaintiffs  and  defendant  had  notice  of  all  the  premises 
in  this  plea  aforesaid,  and  made  the  said  agreement  with 
reference  to  the  voyage  in  this  plea  mentioned,  and  under 
the  belief  that  the  Hottinguer  had  then  sailed  from  New 
York  to  Liverpool  on  the  said  voyage :  that  the  Hottinguer 
had  not,  at  the  time  when  the  said  agreement  was  so  made, 
set  sail,  nor  did  she  at  any  time  set  sail  upon  the  said  voy- 
age in  this  plea  mentioned,  but,  on  the  contrary  thereof^ 
the  proprietors  of  the  said  line  of  packet  ships  had,  without 
the  knowledge  of  the  plaintiffs  or  the  defendant,  before  the 
time  of  the  making  of  the  said  agreement,  to  wit,  on  &c, 
being  the  day  when  the  Hottinguer  was  so  to  have  set  sail 
from  New  York,  substituted  another  vessel  for  the  Hot- 
tinguer for  the  performance  of  the  said  voyage  which  was 
so  as  aforesaid  expected  to  be  performed  by  the  Hottinguer, 
and  then  caused  the  said  other  vessel  to  set  sail  from  New 
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York  for  Liverpool^  instead  of  the  Hottinguer ;  and  which 
same  vessel  afterwards^  and  within  a  short  time  after  the 
making  of  the  said  agreement^  to  wit,  on  &C.9  duly  arrived 
at  Liverpool :  that,  at  the  time  of  the  making  of  the  said 
agreement,  the  Hottinguer  was  at  New  York,  without 
having  any  of  the  said  barrels  of  flour  on  board,  and  did 
not  take  the  said  barrels  of  flour,  or  any  of  them,  on  board 
until  a  long  time  after  the  making  of  the  said  agreement, 
to  wit,  until  &c,  when  the  Hottinguer  took  the  said  barrels 
of  flour  on  board,  and  set  sail  from  New  York  to  Liverpool, 
on  another  and  different  voyage  from  the  voyage  in  the 
course  of  which  the  said  vessel  was  expected  to  arrive  as  in 
the  said  agreement  mentioned,  and  afterwards,  to  wit,  on 
&C.,  arrived  at  Liverpool,  with  the  said  barrels  on  board,  in 
the  course  of  the  said  last-mentioned  voyage ;  and  by  rea- 
son of  the  premises  the  defendant  became  entitled  to  refuse 
to  accept  and  pay  for,  and  did  refuse  to  accept  and  pay  for^ 
the  said  barrels  of  flour.     Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others) 
that  it  is  not  stated  with  sufficient  certainty  how  the  said 
agreement  was  made  with  reference  to  the  voyage  in  the 
plea  mentioned:  and  that  the  plea  amounts  to  a  denial  of 
the  agreement  and  promise  as  alleged  (a).     Joinder  in  de- 


•  murrer. 


(a)  The  defendant's  chief 
points  were — First,  that,  accord- 
ing to  the  true  construction  of 
the  contract,  he  was  only  obliged 
to  accept  floor  brought  to  Liver- 
pool in  the  Hottinguer,  in  the 
course  of  the  voyage  the  Hottin- 
guer was  performing,  or  was  be- 
lieved to  be  performing,  at  the 
time  the  contract  was  made  ;  and 
that  the  plea  shews  that  the  Hot- 
tinguer never  did  arrive  with 
flour  in  the  course  of  that  voy- 
age. Secondly,  that  where  a  con- 


tract is  made  to  purchase  goods 
to  arrive  at  a  particular  port  by 
a  particular  ship,  the  words  used 
necessarily  imply  that  some  par- 
ticular voyage  is  in  the  contem- 
plation of  the  parties,  in  the 
course  of  which  the  ship  is  to 
arrive  at  the  port  named ;  and 
when  the  circumstances  in  which 
the  ship  is  at  the  time  the  con- 
tract is  made  are  shewn,  the 
contract  attaches  to  the  particu- 
lar voyage  in  which  the  ship  is 
shewn  then  to  have  been  engaged. 
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Cowlingy  in  support  of  the  demurrer. — The  plea  in  sub-  1848. 
stance  is,  that  the  contract  was  conditional  on  the  perform-  Mounset 
ance  of  a  particular  voyage  commenced  on  a  particular  day.  pkrrott. 
According  to  that  defence.,  if  the  vessel  sailed  a  day  later, 
though  it  arrived  earlier,  but  not  on  that  voyage,  the  con- 
tract would  be  void.  The  plea,  then,  amounts  to  the  general 
issue,  for  it  states  a  different  contract  from  that  set  out  in 
the  declaration.  The  allegation  in  the  plea,  that  the  barrels 
of  flour  were  not  on  board  at  the  time  the  contract  was 
made,  is  mere  irrelevant  matter.  But  even  if  the  plea  be 
not  objectionable  on  the  ground  that  it  amounts  to  the 
general  issue,  it  is  bad  as  an  avoidance  by  immaterial  mat- 
ter, for  it  only  alleges  that  the  parties  made  the  agreement 
"triYA  reference  to^  sl  particular  voyage,  and  "under  the 
belief"  that  the  vessel  had  sailed.  No  precise  meaning  can 
be  attached  to  those  terms;  there  is  no  explanation  of  the 
grounds  of  belief,  nor  does  the  plea  contain  any  allegation  of 
fraud  or  misrepresentation.  The  declaration  does  not  aver 
that  any  particular  voyage  was  then  believed  to  be  in  course 
of  performance;  therefore  the  plea,  proceeding  on  that  as- 
sumption, is  bad.  There  is  no  ground  for  saying  that  a  con- 
tract of  this  kind  necessarily  implies  some  particular  voyage. 
The  meaning  is,  that  the  defendant  will  receive  the  flour 
whenever  a  certain  vessel,  known  to  be  at  New  York,  shall 
arrive  at  Liverpool.  Where  the  parties  intend  to  limit  the 
time,  it  is  usual  to  do  so  in  terms :  Alewyn  v.  Pry  or  (a), 
Lovatt  V.  Hamilton  (b).  In  contracts  of  this  nature  there 
is  a  double  condition,  namely,  the  arrival  of  the  vessel,  with 
the  specified  cargo  on  board :  Johnson  v.  Macdonald  (c). 
It  is  now  sought  to  import  a  third  condition,  namely,  the 
sailing  of  the  vessel  on  a  particular  day. 

Crompton,  contra. — The  plea  is  good.     The  contract  is 
conditional  upon  the  sailing  of  the  vessel  on  the  particular 

(a)  R.  &  M.  406.        {b)  6  M.  &  W.  639.      (c)  9  M.  &  W.  600. 

M  M  2 
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1848.        voyage  with  reference  to  which  the  parties  contracted. 
MouNSBT     ^®  P'^  shews  that  the  vessel  did  not  arrive  on  that  voy- 
V'  age.    Either  the  declaration  is  bad  for  not  shewing  the 

arrival  of  the  vessel  on  that  voyage,  or  the  plea  is  good  for 
shewing  its  non-arrival.  Perhaps  the  plea  may  amount  to 
an  informal  traverse  of  the  arrival,  but  that  objection  is  not 
specially  pointed  out.  Johnson  v.  Macdonald  {a)  expressly 
decided  that  the  words  ^^  to  arrive  "  must  be  construed  as  a 
condition.  That  condition  is  not  satisfied  by  the  arrival  of 
the  vessel  on  any  voyage  at  any  time,  but  only  on  the 
particular  voyage  contemplated  by  the  parties  to  the  con- 
tract As  the  price  of  goods  continually  changes^  any 
delay  might  entirely  alter  the  relation  of  the  parties. 
[Aldersony  B. — The  plea  refers  to  a  voyage  in  which  the 
vessel  was  then  engaged :  that  is  a  different  contract  firom 
that  set  out  in  the  declaration.] 

Per  Curiam  {b). — There  must  be 

Judgment  for  the  plaintiff. 

(a)  9  M.  &  W.  600. 
{h)  Pollock,  C.B.,  Alderson,  B.,  Rolfe,  B.,  and  Platty  B. 
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Walker,  Barber,  and  Another,  v.  Magdonald. 

June  8, 

X  HIS  was  an  action  of  debt  by  the  indorsees  agunst  the  A  bill  of  ez- 

indorser  of  a  bill  of  exchange,  dated  the  21st  October,  1846,  bc^mdoreed 

and  drawn  by  E.  Bliss  upon,  and  accepted  by,  J.  Williams,  |[^^''". 

for  payment  to  the  order  of  E.  Bliss  of  86/.  18*.  4i,  four  donedby  th« 

defsndant  spe- 

months  after  date.  The  declaration  stated,  that  E.  Bliss  dally  to  "  Bar- 
indorsed  the  biU  to  J.  Crowley  &  Co. ;  that  J.  Crowley  ^  c"^f»  ^hT 
&  Co.  indorsed  the  biU  to  S.  F.  Stevens ;  that  S.  F.  Ste-  V^^^  l^^ 

'  carried  on  ba- 

vens  indorsed  it  to  Bartlett,  Perrott,  &  Co.;  that  Bartlett,  rinewimdcrthe 

Perrott,  &  Co.  indorsed  it  to  the  defendant,  and  that  the  of  *' Barber  and 

defendant  indorsed  it  to  the  plaintiffs.      The  defendant  ]^d^«*xJ« 

pleaded,  first,  a  denial  of  the  indorsement  by  him  to  the  EaatwoodCom- 

.  ^  pany/'indoned 

plidntiffs ;  secondly,  a  traverse  of  presentment  for  payment;  the  bill  by  tbe 
and  thirdly,  no  notice  of  dishonour.  EwtwoodCkmi- 

The  cause  came  on  for  trial  before  Parke,  B.,  at  the  Mid-  K?^'"  7^ 

'       '  bill  was  duly 

dlesex  Sittings  in  Trinity  Term,  1847,  when  a  verdict  was  pretentod,  bat 
found  for  the  plaintiffs  for  the  amount  of  the  bill  and  inter-  foaed  for  want 
est,  subject  to  the  opinion  of  the  Court  upon  the  foUoiving  ^^ ^  ""ai- 

C^^QQ  • ber  and  Walk- 

er &  Co.:"— 
Heldf  that,  tbe 

The  pl^ntiffs  produced  and  read  at  the  trial  the  bill  of  bill  having  been 
exchange  mentioned  in  the  pleadings,  and  which  was  as  uank,itonego. 
foUows :—  ^^Jy  cooid 

not  afterwards 
be  restrained 

'<  86^  185.  4d.  ''  London,  21st  October,  1846.       by  a  special  in- 

•*  Four  months  after  date  pay  to  my  order  eighty-six  tSTthepre^* 
pounds,  eighteen  shillings,  and  fourpence,  value  received.      sentment  was 

"  (Per  pron.)  "  Edwin  Bliss.  der  the  defend- 

. .  ^  T  ^^^  liable  on 

'^  OHAS.  JEFFRTS.  his  indorsement 

«  To  Mr.  John  WilUams,  brushmaker,  Cheltenham."        ^  ^  P^*^' 

The  indorsements  were  as  follows : — 

"Per  proc.  Edwin  Bliss,  Charles  Jeflfrys;  James  Crow- 
ley &  Co. ;  Samuel  F.  Stephens ;  Bartlett,  Perrott,  &  Co. 
"  Pay  Messrs.  Barber  and  Walker  &  Co.,  or  order :  W. 
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1848.         Macdonald.     Barber  and  Walker  Sf  Co.     Per  proc.  of  the 
Walkbii      Eastwood  Company:  Thomas  Goodwill.    Per  proc,  Not- 
».  tingham  and  Notts  Banking  Company :  Ade.  Lasalle,  pro 

manager. 

^^  Pay  Messrs.  Omerod  &  Hardcastle,  or  order :  Elliott 
&  Cragg.     Omerod  and  Hardcastle." 

There  was  also  a  reference,  in  case  of  need,  at  the  bottom 
of  the  back  of  the  bill,  as  follows:—"  At  Cunhffe's.*' 

The  above  indorsement,  in  the  name  of  "  Barber  and 
Walker  &  Co.,"  was  not  on  the  bill  prior  to  or  at  the  time 
when  it  was  presented  for  payment,  but  was  written  on  the 
bill  afterwards,  under  the  circumstances  hereinafler  stated. 
The  bill  of  exchange  in  question  was  drawn  and  indorsed 
as  mentioned  in  the  declaration,  and  was,  previously  to  its 
being  presented  for  payment  as  hereinafter  mentioned, 
accepted  by  the  drawee,  payable  at  the  London  and  West- 
minster Bank.  The  indorsement  by  the  defendant  to  the 
plaintiffs  was  a  special  indorsement  in  the  words  and  figures 
following: — ''Pay  Messrs.  Barber  and  Walker  &  Co.,  or 
order.  W.  Macdonald."  When  the  bill  became  due  it 
was  in  the  hands  of  Messrs.  Jones  Lloyd  &  Co.,  bankers, 
of  London,  as  holders  thereof.  The  bill  was  presented  on 
their  behalf  for  payment,  when  due,  at  the  London  and 
Westminster  Bank,  and  payment  was  refused  by  such 
bank,  the  answer  then  given  by  them  being  "  No  advice," 
which  is  the  usual  answer  when  country  bills  are  refused  pay- 
ment, and  that  answer  was  given  at  once,  without  referring 
to  the  indorsements.  At  the  time  of  such  presentment  the 
indorsement  "Barber  and  Walker  &  Co."  was  not  on  the  bill, 
but  that  indorsement  was  placed  thereon,  under  the  circum- 
stances hereinafter  stated ;  all  the  other  indorsements  above 
set  out  were  on  the  bill  at  the  time  of  the  said  presentment. 
After  the  dishonour,  Messrs.  Jones  Lloyd  &  Co.  took  the  bill 
to  Messrs.  Cunliffe  &  Co.,  but  they  refused  to  take  up  such 
bill,  in  consequence,  as  they  stated,  of  the  want  of  an  indorse- 
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ment  In  the  name  of  "  Barber  and  Walker  &  Co."  ,  Due  1848. 
notice  of  dishonour  was  given  to  the  defendant  by  the  Walebb 
plaintiffs,  and  in  due  time.  The  defendant  afterwards  sent  mj^cdonald. 
a  letter  to  the  plaintiffs,  requesting  them  to  write  the  in- 
dorsement of  "  Barber  and  Walker  &  Co."  on  the  bilL  The 
pkuntiffs,  after  receipt  and  in  consequence  of  that  letter, 
wrote  the  indorsement  of  **  Barber  and  Walker  &  Co."  on 
the  bill,  in  the  manner  in  which  the  same  now  appears,  as 
stated  in  this  case,  and  immediately  returned  the  bill  to  the 
defendant,  who  thereupon  returned  the  same  to  the  plain- 
tiffe.  The  plaintiffs  proved  at  the  trial  that  they  were  the 
parties,  and  the  only  parties,  constituting  the  several  firms 
of  Barber  and  Walker  &  Co.,  and  the  Eastwood  Company, 
and  that  these  firms  respectively  carried  on  the  business  of 
two  separate  collieries;  but  the  business  of  both  the  said  firms 
was  carried  on  by  the  said  plaintiffs  at  the  same  place  of 
business  in  Nottinghamshire,  and  the  object  of  using  the 
names  of  the  two  firms  was  to  keep  the  accounts  of  the  two 
collieries  distinct.  The  plaintiffs  also  proved  that  Thomas 
Goodwill,  the  party  who  indorsed  the  bill  for  the  plaintiffs 
under  the  name  of  the  Eastwood  Company,  was  authorised 
by  the  plaintiffs  to  indorse  bills  for  them,  and  was  in  the 
habit  of  so  indorsing  bills  in  the  name  of  both  firms.  The 
following  evidence  was  offered  by  the  defendant,  and  ob- 
jected to  by  the  plaintiffs,  and  was  received  by  the  learned 
judge,  subject  to  the  opinion  of  this  Court  as  to  its  being 
admissible,  and  is  to  be  considered  and  treated  as  part  of 
the  case  only  in  the  event  of  the  Court  being  of  opinion  that 
it  was  admissible  evidence  for  the  defendant.  Several 
clerks  in  banking-houses  in  London  were  called  for  the 
defendant,  and  stated  that  it  was  the  usage  and  custom  of 
merchants,  and  of  merchants  and  bankers,  in  London,  that 
when  bills  of  exchange  were  specially  indorsed  to  any 
parties  by  a  particular  name  or  firm,  the  same  name  or  firm 
should  be  used  in  the  indorsement  by  such  last-mentioned 
parties,  and  that  it  was  the  usage  of  London  bankers  not 


V. 

Maooomald. 
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1848.        to  pay  bills  indorsed  by  any  parties  in  a  different  form  or 
WALum      manner  from  that  in  which  they  had  been  previously  in- 
dorsed to  such  parties,  not  even  if  the  deviation  was  only 
in  a  single  letter. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  presentment  of  the  bill,  indorsed  as  above  stated,  was 
sufficient  as  against  the  defendant,  and  whether  the  defend- 
ant is  liable  to  the  present  plaintiffs,  under  the  circum- 
stances in  this  action.  If  the  Court  shall  be  of  opinion 
in  the  affirmative,  the  verdict  for  the  plaintifis  is  to  stand 
for  the  amount  of  the  principal  and  interest  until  final 
judgment.  If  the  Court  shall  be  of  opinion  in  the  nega- 
tive, a  nonsuit  is  to  be  entered;  and  either  party,  with 
the  consent  of  the  Court,  is  to  be  at  liberty  to  convert 
this  case  into  a  special  verdict 

Crompton  argued  for  the  plaintiffs  (June  7th). — The  de- 
fendant is  liable  upon  his  indorsement  The  question  arises 
on  the  presentment,  which,  it  is  said,  cannot  be  good,  be- 
cause by  custom  London  bankers  do  not  pay  bills  unless 
the  title  is  traced.  But  it  is  dear  that  Jones  Lloyd  &  Co. 
might  have  given  a  valid  discharge.  \_Alderson,  B. — The 
presentment  must  be  one  which,  on  the  bill  being  dis- 
honoured, will  make  the  defendant  liable  on  his  indorse- 
ment] Leonard  v.  Wilson  (a)  expressly  decided,  that  a 
party  to  whom  a  bill  is  specially  indorsed  may,  by  his 
indorsement,  pass  an  interest  in  the  bill,  although  he  in- 
dorses by  a  wrong  name.  It  is  not  true  that  in  all  cases  a 
regular  title  must  be  shewn.  Where  a  bill  is  indorsed  to 
a  married  woman,  an  indorsement  by  her  husband  is  good. 
A  bill  having  been  once  indorsed  in  blank,  no  subsequent 
indorsee  can  restrain  its  negotiability  by  a  special  indorse- 
ment: Smith  V.  Clarke  {b), 

Bouill,  for  the  defendant. — It  is  conceded,  that  where 
(a)  2  C.  &  M.  689.  (b)  1  Peake  N.  P.  C.  296. 
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there  is  a  general  indorsement  the  acceptor  is  bound  to  pay,         1848. 
notwithstanding  a  subsequent  special  indorsement^  for,  as      walker 
against  the  acceptor,  presentment  is  unnecessary.     In  the  ^' 

...  .  ,  ,  Macdonald. 

forms  01  declarations  prior  to  the  new  rules,  every  state- 
ment, whether  of  the  drawing,  acceptance,  or  indorsements, 
was  alleged  to  be  ^^  according  to  the  usage  and  custom  of 
merchants ;"  and  it  was  averred,  that  by  the  indorsements 
the  indorser  ^^  then  and  there  ordered  and  appointed  the 
sum  of  money  in  the  bill  of  exchange  specified,  to  be  paid  to 
the  indorsee"  (a).  Here  the  defendant,  by  his  indorsement, 
directs  payment  of  the  bill  upon  the  order  in  writing  of 
"  Barber  and  Walker  &  Co."  That  order  was  never  given. 
The  declaration  in  substance  alleges,  that  the  plaintiffs 
presented  the  bill  according  to  the  tenor  and  effect  of  the 
defendant's  indorsement  to  them;  that  the  bill  was  not  paid 
by  the  acceptor,  and  therefore  the  defendant  became  liable 
to  pay  it.  The  evidence  shews  that  some  other  persons 
presented  the  bill.  Though  such  presentment  may  be  good 
as  against  the  acceptor,  it  is  not  good  as  against  the  de- 
fendant IPollocky  C.  B. — In  Byles  on  Bills  (b)  it  is  said, 
"  If  a  bill  be  once  indorsed  in  blank,  though  afterwards 
indorsed  in  full,  it  will  still,  as  against  the  drawer,  the 
payee,  the  acceptor,  the  blank  indorser,  and  all  indorsers 
before  him,  be  payable  to  bearer;  though,  as  agsdnst  the 
special  indorser  himself,  title  must  be  made  through  his 
indorsee."  The  case  of  Smith  v.  Clarke  was  decided  by 
Lord  Kenyan,  and  I  never  heard  it  questioned  in  a  court 
of  law  from  that  time  to  this.]  The  defendant  cannot  be 
charged,  unless  upon  a  presentment  by  a  person  making 
title  through  him. 

Crompton  replied.  Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said : — ^This  was  an  action  upon  a 

(a)  Chit.  Plead.,  p.  152,  5th  ed.  (b)  Page  109,  5th  ed. 
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1848.        bill  of  exchange,  brought  against  the  defendant,  by  whom 
WxLKBm      it  had  been  specially  indorsed.     Before  that  indorsement 

Macdonald.  ^^^  ^^'^  ^^^  ^®^^  indorsed  in  blank,  and  was  therefore 
payable  to  bearer.  It  was  decided,  in  the  case  of  Smith 
V.  Clarke  (a),  that  when  a  bill  has  been  so  indorsed, 
and  is  payable  to  bearer,  no  subsequent  holder  can  restniin 
its  negotiability.  That  decision  has  always  been  considered 
to  be  a  correct  one,  and  has  constantly  been  acted  on.  In 
the  present  case,  the  bill  in  question  was  indorsed  to  the 
plaintiffs  specially ;  they  indorsed  it  under  another  name  of 
the  firm,  but  that  name  did  not  correspond  with  the  name 
in  which  the  bill  was  indorsed  to  them.  The  bill  was  pre- 
sented, and  the  answer  was  ^^  No  advice."  Notice  of  the 
dishonour  of  the  bill  was  given  to  the  defendant,  and  then 
this  action  was  brought  against  him.  The  pleas  are,  first, 
a  denial  of  the  indorsement.  There  is  no  doubt  the  in- 
dorsement, as  laid,  was  proved,  and  therefore  that  plea  ofieis 
no  defence.  The  defence,  if  any,  in  truth  arises  upon  the 
second  plea,  which  is  a  denial  of  the  presentment  of  the 
bill  for  payment.  The  question,  therefore,  is,  whether  the 
acceptor  was  bound  to  pay  the  bill  upon  that  presentment ; 
and  we  are  all  clearly  of  opinion  that  he  was  so  bound. 
Upon  referring  to  the  cases,  we  find  that  of  Leonard  r. 
Wilson  {b)  to  be  expressly  in  point.  The  presentment  in 
the  plea,  as  was  stated  by  my  Brother  Alderson^  in  the 
course  of  the  argument,  must  be  a  presentment  which  will, 
upon  the  bill  being  dishonoured,  make  the  defendant  liable 
on  his  indorsement  to  the  plaintiffs.  What,  then,  is  the  pro- 
mise to  the  plaintiffs?  The  promise  is,  that  the  indorser 
will  pay  to  the  indorsee,  and  those  claiming  under  him,  if 
the  acceptor  does  not  pay  to  a  person  entitled  to  call  on  him 
for  payment  of  the  bill  when  due.  Here  the  presentment 
was  by  the  holder,  and  the  holder  was  entitled  to  claim  from 
the  acceptor.     Upon  the  authority,  therefore,  of  the  case 

(a)  1  Peake  N.  P.  C.  296.  (b)  2  Cr.  &  M.  589. 
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decided  in  this  court,  and  from  the  universally  received         1848. 
opinion  on  this  matter,  we  are  all  of  opinion  that  our  judg-       walmii 
ment  must  be  for  the  plaintiffs.     I  may  add,  that  I  am  not   ,,     ^' 

,  ,   ,  Macdonald. 

only  stating  what  is  the  opinion  of  all  the  Court  who  heard 

the  arguments,  but  also  that  of  my  Brother  Parke,  who  tried 

the  cause.     As  we  entertidn  no  doubt  whatever  upon  the 

matter,  and  as  the  sum  in  dispute  is  so  small  that  it  would 

be  absorbed  by  any  further  litigation,  our  judgment  will 

be  simply  for  the  plaintiffs,  and  there  wiU  be  no  special 

verdict. 

Judgment  for  the  plaintiffs. 


Stmonds  v.  Dimsdale.  June  6. 

X  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  A  certiorari  to 
why  an  order  of  Flatty  B.,  for  a  certiorari  to  the  County  fo^\hc<»unty 
Court  of  Oxford  should  not  be  rescinded,  and  why  the  writ  5"^^{o''v1ct.*^* 
of  certiorari  issued  thereon  should  not  be  set  aside,  and  a  c.  95, 1.90,  may 

.  iaaae  upon  an 

procedendo  awarded.  ex  parte  appli- 

It  appeared  from  the  affidavits,  that  on  the  3rd  of  May  j^jX*^ * 
a  plaint  was  entered  in  the  County  Court  of  Oxford  by  the  .  ^  "  °®  ®^: 

*■       ,  "^  ''  jection  to  aach 

plaintiff,  a  horse-dealer  at  Oxford,  to  recover  10/.  95.  6<f.  writ  that  it  ia 
for  the  hire  of  horses  and  dog-carts  by  the  defendant  whilst  term  prior  to 
resident  in  the  University  as  an  undergraduate.     On  the  |[^|^eJ****^** 
20th  of  May  the  defiendant  gave  notice,  under  the  76th 
section  of  the  9  &  10  Vict  c  95,  that  a  plea  of  infancy  was 
filed.     The   plaintiff  replied  "necessaries,"   and,   on   the 
evening  of  the  23rd  of  May,  served  the  defendant  with  no- 
tice that  he  intended  to  try  the  cause  by  a  jury  on  the 
26th.      The   24th  being  the  celebration  of  the  Queen's 
birthday,  no  judge  attended  at  Chambers ;  but  on  the  25th 
the  defendant  obtained  the  order  of  Flatty  B.,  for  leave  to 
issue  a  certiorari  to  remove  the  plaint  into  this  court,  on 
the  ground  that  the  question  as  to  what  are  necessaries  for 
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1848.  an  infant  could  not  be  fairly  tried  by  an  Oxford  jury. 
Stmonds  ^o  notice  of  the  application  was  given  to  the  plwitiff,  and 
the  proceedings  at  Chambers  were  entirely  ex  parte.  The 
present  rule  was  obtidned  on  two  grounds :  first,  that  the 
plaintiff  ought  to  have  had  notice  of  the  intention  to  apply 
for  the  certiorari,  so  that  he  might  have  opposed  it  if  he 
thought  fit ;  secondly,  that  the  writ  was  tested  on  the  12th 
of  May  (the  last  day  of  Easter  Term),  although  not  granted 
until  the  25th  (being  vacation). 

Whaieley  and  Barstow  shewed  cause  (June  14). — The 
principal  question  depends  upon  the  construction  of  the 
90th  section  of  the  9  &  10  Vict.  c.  95,  which  enacts,  "  that 
no  plaint  entered  in  any  court  holden  under  this  act  shall 
be  removed  or  removable  from  the  said  court  into  any  of 
her  Majesty's  superior  courts  of  record,  by  any  writ  or  pro- 
cess, unless  the  debt  or  damages  claimed  shall  exceed  5J1, 
and  then  only  by  leave  of  a  judge  of  one  of  the  said  supe- 
rior courts,  in  cases  which  shall  appear  to  the  judge  fit  to 
be  tried  in  one  of  the  superior  courts,  and  upon  such  terms, 
as  to  payment  of  costs,  giving  security  for  debt  or  costs,  or 
such  other  terms,  as  he  shall  think  fit.''  Under  a  similar 
provision  in  other  acts,  the  practice  has  been  to  grant  a 
certiorari  on  an  ex  parte  application:  Fox  v.  Veale(a); 
and  if  a  different  construction  be  put  on  this  enactment,  it 
will  in  many  cases  be  inoperative.  [Aldersouy  B. — A  de- 
fendant might  have  to  serve  the  summons  in  Northumber- 
land.] The  section  was  not  intended  to  limit  the  power  of 
the  judge  to  grant  a  certiorari,  but  to  enable  him  to  impose 
terms  on  the  party  applying  for  it.  At  common  law  a 
certiorari  is  grantable  as  of  right.  In  Landens  v.  Sheil(b)y 
Ltttkdale,  J.,  says,  "  I  take  it  that  every  person  is  entitled 
to  a  certiorari,  as  he  is  to  a  writ  of  error,  and  the  Court  will 
take  care  that  its  process  shall  not  be  used  for  improper 

(a)  8  M.  &  W.  126.  (b)  S  Dowl.  P.  C.  90. 
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purposes.  Some  years  ago  writs  of  error  were  more  fre-  1848.  ^ 
quent  than  of  late  years ;  and  there  is  no  doubt  that  many  Stmonds 
of  those  sued  out  were  in  fact  for  the  purpose  of  delay ;  dimsdalb. 
but  yet  the  Courts  would  not  quash  or  set  them  aside^  or 
permit  execution  to  be  sued  out,  unless  there  was  an  admis- 
sion of  the  party,  or  something  tantamount  to  it,  that  they 
were  issued  for  the  purpose  of  delay."  The  only  exception 
seems  to  be  that  of  a  certiorari  to  a  court  of  a  county  pala- 
tine (a).  l^Aldersany  B. — That  is  only  where  execution 
cannot  be  obtained  in  the  court  of  the  county  palatine, 
which  has  a  limited  jurisdiction.  Piatt,  B. — A  habeas 
corpus  cum  caus&,  to  remove  a  cause  from  the  Palace 
Court,  is  obtained  ex  parte,  and  if  improperly  issued  must 
be  got  rid  of  by  a  procedendo.  Pollocky  C.  B. — In  cri- 
minal cases  these  applications  are  always  ex  parte.  Al- 
dersan,  B. — A  certiorari  may  issue  to  remove  an  indict- 
ment thereafter  to  be  found.]  In  replevin  the  plaint  is 
removed  on  an  ex  parte  application. — As  to  the  other  point, 
there  is  no  irregularity  in  the  teste  of  the  writ,  because  writs 
of  this  description  are  always  supposed  to  issue  in  term. 
Before  the  Uniformity  of  Process  Act  it  was  common  to 
date  writs  as  of  the  previous  term,  although  prior  to  the 
accruing  of  the  cause  of  action. 

Keatinffi  in  support  of  the  rule. — The  object  of  the  statute 
is,  that  except  in  a  few  particular  cases,  all  claims  of  debt 
for  less  than  20L  shall  be  tried  in  the  inferior  court  The 
90th  section,  therefore,  provides  that  the  general  policy  of 
the  act  shall  not  be  defeated  unless  under  certain  circum- 
stances, upon  which  the  judge  is  to  exercise  his  judgment, 
having  all  the  facts  before  him.  In  the  case  of  indict- 
ments the  recognisance  secures  the  prosecutor  from  any 
injury  by  the  removal ;  and  by  the  5  &  6  Will.  4,  c  33, 
he  is  placed  in  the  same  situation  as  the  defendant,  and 

(a)  2  Arch.  Prac.,  p.  1155. 
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184B.        cannot  obtain  a  certiorari  without  motion  in  open  court. 
g    "     "      Here  the  defendant  should  have  applied  for  the  writ  when 
V'  he  was  served  with  the  summons  from  the  county  court, 

and  not  have  lain  by  until  he  had  notice  of  a  trial  by  jury, 
and  then  obtwied  an  ex  parte  order.  The  statute  requires 
the  judge  to  determine,  first,  whether  the  plaint  ought  to 
be  removed;  and  secondly,  upon  what  terms:  and  it  is 
contrary  to  every  principle  that  his  judgment  should  be 
exercised  on  an  ex  parte  application.  [Aldersan,  B. — The 
question  is,  whether  the  enactment  does  not  give  the  judge 
a  discretion,  which  he  will  do  well  to  exercise  by  hearing 
both  parties.  If  they  can  be  conveniently  heard,  it  is  at 
all  times  desirable  that  they  should  be.  In  many  cases^ 
however,  it  may  be  inconvenient:  then  does  not  the  act 
give  the  judge  a  general  power  to  allow  a  certiorari  ?]  He 
must  exercise  a  discretion,  which  can  only  be  done  by 
hearing  both  parties. — With  regard  to  the  second  point,  it 
is  conceded  that  it  cannot  be  supported.  [Piatt,  B. — This 
Court  follows  the  practice  laid  down  in  Tidd's  Prac.,  p.  403: 
"  When  a  certiorari  issues  out  of  Chancery,  it  is  an  original 
writ,  and  may  be  tested  at  any  time  in  term  or  vacation ; 
but  when  it  issues  out  of  the  King's  Bench  or  Common 
Fleas,  it  is  a  judicbl  writ,  and  should  be  tested  in  term 
time."] 

Cur.  adv.  vult 

Pollock,  C.B.,  now  said: — In  this  case  we  think  the 
rule  ought  to  be  discharged.  The  question  turns  upon  the 
true  construction  of  the  90th  section  of  the  County  Courts 
Act,  (9  &  10  Vict  c.  95),  by  which  it  is  enacted,  that  "  no 
plaint  entered  in  any  court  holden  under  this  act  shall  be 
removed  or  removable  from  the  said  court  into  any  of  her 
Majesty's  superior  courts  of  record,  by  any  writ  or  process, 
unless  the  debt  or  damages  claimed  shall  exceed  5/.,  and 
then  only  by  leave  of  a  judge  of  one  of  the  said  superior 
courts,  in  cases  which  shall  appear  to  the  judge  fit  to  be 
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tried  In  one  of  the  superior  courts^  and  upon  such  terms,  as  1848. 
to  payment  of  costs,  giving  security  for  debts  or  costs,  or  Stmonds 
such  other  terms,  as  he  shall  think  fit ;"  and  the  point  is, 
whether  the  expression,  that  the  cause  is  only  to  be  re- 
moved upon  such  terms  as  the  judge  shall  think  fit,  neces- 
sarily imports  that  he  must  hear  both  parties  before  he 
issues  the  writ,  and  consequently  that  the  defendant  ought 
to  have  given  a  notice  to  the  plaintiff  of  his  intended  appli- 
cation for  the  certiorari.  We  are,  however,  of  opinion,  that 
the  application  for  that  writ  is  an  ex  parte  application,  and 
that  there  is  no  necessity  for  a  notice  to  the  opposite  party, 
but  that  the  judge  has  a  perfect  right,  if  he  pleases,  to  issue 
the  writ  on  an  ex  parte  application. 

Generally  speaking,  the  writ  of  certiorari  is  the  right  of 
the  subject  at  common  law;  and  although  that  right  is 
taken  away  in  many  cases  by  various  acts  of  Parliament, 
and  particularly  so  in  large  classes  of  cases  where  otherwise 
it  might  cause  injury,  we  think  that  the  analogy  of  the  com- 
mon law  ought  to  be  applied  to  the  present  case ;  and  as 
in  other  cases,  where  the  defendant  applies  for  a  certiorari, 
the  application  is  made  ex  parte,  we  think  the  authority  of 
the  judge  to  issue,  and  what  is  perhaps  of  more  importance, 
the  right  of  the  subject  to  have,  this  writ,  ought  not  to  be 
taken  away  by  any  argument  aming  out  of  the  use  by  the 
legislature  of  the  words, "  or  upon  such  terms  as  to  the  judge 
shall  seem  fit ;''  and,  indeed,  ought  not  to  be  taken  away 
without  either  express  words,  or  words  clearly  to  that  effect. 

As  to  the  imposing  terms  on  the  parties  applying  for 
these  writs,  we  think  that  what  was  suggested  yesterday 
in  the  argument  was  just,  namely,  that  the  intention  of  the 
legislature  was  not  to  fetter,  but  rather  to  enlarge  the  au- 
thority of  the  judge — that  is,  while  permitting  him  to  issue 
the  writ  ex  parte,  to  enable  him  to  fetter  it  with  such  terms 
as  the  nature  of  the  case  or  the  practice  of  the  Courts 
(where  any  practice  exists  on  the  subject)  may  render  pro- 
per.    Thus,  where  such  an  application  is  made  ex  parte, 
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three  weeks,  and  then  returned  it  as  vicious,  and  received  1848. 
back  from  the  plaintiff  the  125L  The  defendant  sought 
to  set  off  that  amount,  on  the  ground  that  it  was  received 
for  his  use  by  the  plaintiff.  The  learned  judge,  in  sum- 
ming up,  told  the  jury,  that,  the  plaintiff  having  made  out 
his  claim,  it  lay  upon  the  defendant  to  get  rid  of  it ;  and 
he  did  so  by  shewing  that  the  plaintiff  sold  the  horse  for 
l25Ly  and  received  the  money,  which  then  became  money 
had  and  received  to  the  defendant's  use.  This  cast  upon 
the  plsuntiff  the  onus  of  shewing  that  he  had  lavrfully  paid 
back  the  money.  In  order  to  justify  the  plaintiff  in  re- 
turning the  money,  he  was  bound  to  make  out,  either  that 
the  money  was  repaid  with  the  assent  of  the  defendant  (of 
wluch  there  was  some  evidence),  or  that  the  contract  was 
void  by  reason  of  fraud.  The  mere  breach  of  warranty  did 
not  entitle  the  purchaser  to  return  the  horse,  unless  that 
condition  was  annexed  to  the  contract,  or  unless  fraud  had 
been  practised  upon  him.  If  a  person  who  seUs  a  chattel 
warrants  it  of  a  certain  quality,  (which  he  knows  it  is  not), 
with  a  view  to  increase  the  price,  and  in  consequence  of 
that  falsehood  obtains  a  higher  price  for  it,  it  is  both  a  legal 
and  a  moral  fraud.  It  was  for  the  jury  to  say  whether  the 
defendant  had  assented  to  the  return  of  the  money,  instead 
of  being  held  liable  on  his  warranty ;  or,  if  not,  whether  the 
contract  of  sale  was  made  under  circumstances  amounting 
to  fraud ;  in  either  of  which  cases  they  must  find  for  the 
plaintiff.     The  jury  having  found  for  the  plaintiff, 

Humfrey  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — The  learned  judge  was  wrong  in  telling  the 
jury  that  the  sale  with  a  warranty,  which  the  vendor  knew 
was  false,  was  a  fraud  in  law.  \_PaThe^  B. — I  left  it  to  the 
jury  to  say,  whether  from  the  whole  evidence  they  could 
infer  fraud.  Platt^  B. — The  facts  to  constitute  fraud  must 
be  found  by  the  jury  ;  but  whether  certtdn  facts  as  proved 
amount  to  fraud  is  a  question  of  law.]     There  was  no  such 

VOL.  II.  N  N  EXCH. 
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1848.  ^  firaad  as  prevented  the  property  in  the  horse  paBsing  to  the 
vendee.  If  any  fraud  were  practised,  it  was  by  the  plain- 
tiff, and  there  was  no  evidence  that  the  defendant  had  any 
knowledge  of  it.  A  guilty  agent  cannot  set  up  his  own 
fraud  as  a  defence  against  the  daim  of  his  innocent  prii^- 
cipaL  Suppose  the  money  had  been  paid  over  by  the  plaiiH 
tiff  to  the  defendant  before  the  horse  was  returned,  and 
that  afterwards  the  purchaser  recovered  back  the  price  from 
the  plidntiff  on  the  ground  of  fraud,  could  the  plaintiff  then 
have  recovered  against  the  defendant  ?  [Parke,  B. — The 
rule  of  law  is,  that,  if  an  agent  is  guilty  of  fraud  in  trans- 
acting his  principal's  buuness,  the  principal  is  responsible: 
Comfoot  V.  Fowke  (a).] 

Pollock,  C.  B. — There  will  be  no  rule.  The  defendant 
claims  the  money  by  virtue  of  a  contract  made  by  his  agent 
with  a  tiiird  party.  That  contract  was  defeasible  by  reason 
of  fruud,  and  was  put  an  end  to  by  the  vendee,  so  that  the 
money  does  not  belong  to  the  defendant  In  short,  the 
defendant  seeks  to  set  off  a  sum  of  money  received  by  the 
plaintiff;  and  it  turns  out,  that,  before  the  set-off  can  be 
made  available,  the  plaintiff  is  compelled  to  pay  back  the 
money. 

Platt,  B. — I  am  of  the  same  opinion.  If  the  defendant 
adopts  the  plaintiff's  act,  he  adopts  the  fraud,  and  the  eflfect 
of  that  fraud.  He  cannot  say,  *^  I  adopt  your  contract  so 
far  as  to  make  the  money  mine ;  but  I  do  not  adopt  your 
contract  in  so  far  as  it  was  by  your  fraud  defeasible."  If 
that  were  so,  he  might  keep  both  the  horse  and  the  price, 
for  the  property  in  the  horse  re-vested  in  him  when  the 
contract  was  avoided  by  the  purchaser. 

Parke,  B. — I  am  of  the  same  opinion.    I  directed  the 

(a)  6  M.  &  W.  358. 
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jury  in  conformity  with  the  law  as  laid  down  in  Street  v.  1B48. 
Blay  {a).  There  was  fraud,  if,  at  the  time  of  the  sale,  a 
warranty  was  given  that  the  horse  was  sound,  which  in- 
duced the  other  party  to  enter  into  the  contract,  and  if 
in  the  knowledge  of  the  vendor  that  statement  was  false : 
for  it  was  an  untruth  told  to  another  with  a  view  to  induce 
him  to  alter  his  condition,  and  thereby  altering  it.  The 
cases  shew  a  distinction  between  legal  and  moral  fraud. 
For  instance,  where  a  person  purports  to  accept  a  bill  of 
exchange  by  procuration,  when  in  fact  he  has  no  such 
authority,  that  has  been  held  a  legal  fraud,  rendering  the 
party  liable  to  an  action  of  deceit.  In  this  case,  in  the  ab- 
sence of  any  other  proof,  there  appears  both  legal  and  moral 
fraud.  The  plaintiff  warrants  the  horse  free  from  vice, 
knowing  that  the  other  party  would  not  have  bought  it 
without  a  warranty,  or  believing  the  statement  to  be  un- 
true. There  is  no  doubt  that,  under  such  circumstances, 
when  the  statement  turns  out  to  be  untrue,  the  vendee  may 
recover  back  the  price.  I  am  perfectly  satisfied  that  the 
jury  had  their  attention  directed  to  the  state  of  the  law  and 
the  facts.  The  other  point,  viz.  that  an  agent  cannot  set 
up  his  own  fraud  against  his  principal,  was  not  discussed  at 
the  trial,  but  certainly  passed  in  my  mind.  The  answer  is, 
that  the  principal  never  had  a  right  to  the  12521,  except  by 
the  act  of  his  agent  in  making  a  contract  which  was  de- 
feasible by  reason  of  fraud.  It  is  true,  that  fraud  does  not 
make  the  contract  actually  void,  but  only  voidable  at  the 
election  of  the  party ;  but  the  moment  the  purchaser  chose 
to  declare  it  void,  the  price  was  recoverable  back  from  the 
plaintiff,  and  it  ceased  to  be  money  in  his  hands  received 
for  the  use  of  the  defendant.  I  am,  therefore,  clearly  of 
opinion,  that  the  set-off  was  defeated  by  the  proof  of 
fraud.  The  plaintiff  does  not,  in  trutl),  set  up  his  own 
fraud  against  the  defendant,  but  says,  "  I  only  received 

(a)  2  B.  &  Ad.  456. 
N  N  2 
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that  money  subject  to  a  defeasance,  which  has  taken  effect.'' 
Independently,  therefore,  of  the  circumstance  that  the  re- 
turn of  the  horse  was  ratified  by  the  defendant,  I  think 
there  ought  to  be  no  rule. 


Platt,  B.,  concurred. 


Rule  refused. 


it  appeared  that  Wiggins,  who  had,  previously  to  the  year 
1844,  been  carrying  on  business  as  a  horse- contractor^  hay- 
ing become  embarrassed,  a  meeting  of  his  creditors  was 
called;  and  that,  in  pursuance  of  an  agreement  then  come  to, 


June  10.  Price  and  Others  v.  Groom  and  Others. 

A.,  ahor«>-  INTERPLEADER  issue,  to  try  whether  certain  horses, 

ber,  by  a  deed'  diumed  by  the  defendants  as  assignees  under  the  bank- 

^^aUhis  ruptey  of  One  Wiggins,  and  by  the  plaintiffs  as  trustees 

ttock-in.trade,  under  a  deed  of  trust  for  themselves  and  other  creditors  of 

&e.  to  certain 

truatees,  for  the  Wiggins,  were,  on  the  24th  of  July,  1847,  the  property  of 
cr^ton,  untu  the  plaintiffs,  as  against  the  assignees.  At  the  trial  of  the 
^bti*8hmdd  be  ^^®*  before  Parkey  B.,  at  the  Sittings  in  the  present  Term, 

paid  off,  to 
hold  on  certain 
tmata,  inter 
alia,  that,  so 
long  as  A. 
should  observe 
the  orders  of 

the  trustees,  he  a  deed  was  executed  on  the  23rd  of  August,  1844,  by  Wig^ 
lowed  to  carry  gins  of  the  first  part,  the  plaintiffs  of  the  second  part,  and 
S'e'bi^i"*^   by  the  remainder  of  the  creditors  of  the  third  part,  by 

subject  to  their 

orders,  but  that  they  should  have  the  power  to  determine  his  possession  on  his  failing 
to  obsenre  their  orders ;  that  all  monies  received  in  the  business  were  to  be  paid  to  the 
account  of  the  trustees,  and  all  monies  paid  by  their  cheques ;  and  that  A.  was  to  receive  a  oer- 
tain  weekly  salary.  The  creditors  also  advanced  a  large  sum  of  money  to  carry  on  the  business. 
The  business  was  carried  on  by  A.  for  some  time,  his  name  being  over  the  door  at  the 
place  of  business,  and  he  had  dealings  with  various  persons  as  if  he  carried  on  the  business  on  his 
own  account ;  but  on  his  neglecting  to  observe  the  orders  of  the  trustees,  they  determined  his 
right  to  carry  on  the  business,  and  be  admitted,  in  writing,  that  they  had  a  right  to  and  did  as- 
sume the  possession  of  the  stock-in-trade,  &c.  The  trustees  thereupon  gave  notice  to  the 
parties  who  had  some  of  the  horses,  part  of  the  stock-in-trade,  that  they  belonged  to  them.  Two 
days  after  this  notice  A.  committed  an  act  of  bankruptcy.  On  an  interpleader  issue,  to  try  whose 
horses  these  were — Heldt  that  the  deed  did  not  create  a  partnership  between  A.  and  the  trustees; 
that  the  trustees,  by  allowing  A.  to  carry  on  the  business  in  bis  own  name,  were  not  estopped 
from  denying  that  the  horses  were  A.'s  ;  and  lastly,  that  the  horses  were  not  in  the  possession, 
order,  and  disposition  of  the  bankrupt  at  the  time  of  the  bankruptcy,  within  the  meaning  of  6 
Geo.  4,  c.  10,  8.  72. 
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which  Wiggins  assigned  to  the  plaintiffs,  as  trustees  of  the  ^  1848. 
creditors,  until  such  time  as  his  debts  to  them  should  be 
paid  off,  all  his  stock-in-trade,  &c,  to  hold  upon  certain 
trusts,  inter  alia,  that,  so  long  as  Wiggins  should  observe 
the  orders  and  directions  of  the  plaintiffs,  he  was  to  be 
allowed  to  carry  on  the  business,  subject  to  the  plaintiffs' 
orders ;  but  if  he  should  refuse  or  fail  to  comply  with  their 
orders,  that  in  such  case  they  should  be  at  liberty  imme- 
diately to  determine  the  possession;  that  the  plaintiffs 
should  have  power  to  sell  and  dispose  of  any  portion  of  the 
stock  they  pleased ;  that  all  monies  received  in  the  business 
were  to  be  paid  into  a  banker's  hands,  and  only  drawn  out 
by  the  cheques  of  the  plaintiffs ;  and  that  Wiggins  was  to 
receive  51.  a  week  as  wages  for  conducting  the  business. 
The  creditors  also  agreed  to  advance  a  large  sum  of  money, 
which  was  subsequently  advanced.  Ailer  the  execution 
of  the  deed,  Wiggins  carried  on  the  business  under  the 
orders  of  the  plaintiffs,  under  the  terms  of  the  deed,  and  he 
accounted  to  them  for  the  proceeds  of  the  business.  His 
name  was  written  over  the  place  of  business,  and  different 
parties  had  dealings  with  him.  In  July  1847,  it  was  dis- 
covered that  Wiggins  had  accepted  bills  to  a  considerable 
amount,  unknown  to  the  plaintiffs ;  and  at  a  meeting  of  his 
creditors,  held  on  the  22nd  of  July,  they  gave  him  notice, 
by  which  they  put  an  end  to  his  carrying  on  the  business. 
Upon  the  receipt  of  that  notice,  Wiggins  made  the  follow- 
ing memorandum  of  admission: — ^^I  hereby  agree  and  admit, 
that,  conformably  with  the  provisions  of  the  deed  of  trust, 
&c.,  the  right  has  accrued  to  the  trustees  of  determining 
and  putting  an  end  to  their  permission  to  my  carrying  on 
my  trade  and  business  mentioned  in  the  said  deed,  and  that 
they  have  exercised  that  right  and  put  an  end  to  that  per- 
mission; and  further,  that,  in  obedience  to  such  act  of 
theirs,  they  have,  with  my  leave,  license,  and  assent,  as- 
sumed the  entire  possession  and  control  of  the  said  trade, 
business,  stock-in-trade,"  &o.     At  this  time  many  of  the 
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1848.  horses  belonging  to  the  estate  were  in  the  poeeesdon  of  Ysri- 
ous  persons,  to  whom  Wiggins  had,  at  various  times^  let  ihem 
on  job,  in  the  way  of  his  business ;  and  these  transactions 
had  taken  place  between  Wiggins  solely  in  his  own  name 
and  the  several  persons  to  whom  the  horses  had  been  let) 
without  any  participation  or  interference  on  the  part  of  the 
plaintiffs,  whose  names  did  not  appear  in  the  transactions. 
On  the  22nd  of  July,  the  plaintiffs  gave  notice  in  writing 
to  each  of  these  parties,  that  the  horses  in  their  possession 
belonged  to  the  plaintiffs,  as  trustees  under  the  deed,  and 
required  them  "  not  to  part  with  the  said  horses,  or  any  of 
them,  nor  to  pay  for  the  hire  thereof,  to  any  other  person 
than  the  plaintiffs."  On  the  24th  Wiggins  conmiitted  an 
act  of  bankruptcy,  upon  which  a  fiat  subsequently  issued, 
and  the  defendants  became  assignees,  and  in  that  charac- 
ter made  the  claim  to  the  horses  in  question.  It  Airther 
appeared,  that  between  the  time  of  the  execution  of  the 
deed  and  the  bankruptcy  of  Wiggins,  some  of  the  horses 
had  been  sold  and  others  purchased,  as  well  out  of  the  mo- 
nies advanced  by  the  creditors  as  out  of  the  incomings  of 
the  business,  but  all  were  bo  mixed  up  together  that  it  be- 
came impossible  to  distinguish  between  the  horses  purchased 
after  and  those  purchased  before  the  deed.  The  sum  re- 
alised by  these  horses,  and  all  the  stock-in-trade,  amounted 
to  much  less  than  the  sum  due  to  his  old  creditors.  It  was 
contended,  on  the  part  of  the  assignees,  upon  this  state  6S 
facts,  that  the  property  in  the  horses  which  were  afterwards 
purchased  did  not  pass  to  the  plaintiffs  under  the  deed; 
secondly,  that,  under  the  deed,  the  plaintiffs  and  Wiggins 
were  partners ;  thirdly,  that,  as  the  plaintiffs  had  allowed 
him  to  carry  on  the  business  in  his  own  name,  they 
were  estopped  from  saying  that  he  was  their  servant  only; 
and  lastly,  that,  under  these  circumstances,  the  horses 
ought  to  be  considered  in  the  possession,  order,  and  dispo- 
sition of  the  bankrupt,  under  the  stat.  6  Geo.  4,  c.  16,  s.  72. 
Upon  the  first  point,  his  Lordship  left  it  to  the  jury  to  say 
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whether  there  had  been  any  appropriation  of  the  horses  1848. 

purchased  since  the  execution  of  the  deed  by  the  bankrupt  Pricb 

to  the  trustees;  and  upon  the  other  points  he  ruled  in  qroom 
favour  of  the  plaintiffs.   The  plaintiffi  had  a  general  verdict. 

Chambers  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection. — The  property  in  these  horses 
passed  to  the  assignees,  for  they  were  left  in  the  order  and 
disposition  of  the  bankrupt  by  the  consent  of  the  trustees. 
[Alderson^  B. — But  they  were  not  so  left  at  the  time  of  the 
bankruptcy.  Parke^  B. — The  apparent  ownership  ends  im- 
mediately a  party  is  informed  and  knows  that  the  person  in 
possession  is  not  the  real  owner.]  In  the  second  place,  upon 
the  construction  of  the  deed,  there  existed  a  partnership  be- 
tween Wiggins  and  the  assignees.  {Alderson.  B. — There  was 
to  be  no  comity  of  profiTand  L  betweln  the  parties  at 
the  same  time,  for  immediately  the  interest  of  Wiggins  was 
to  commence,  that  of  the  trustees  was  to  be  at  an  end.]  The 
interest  of  the  bankrupt  depends  upon  the  prosperity  of  the 
concern;  if  there  be  sufficient  to  enable  him  to  pay  his 
creditors'  debts  and  obtain  a  surplus,  he  is  to  be  at  liberty 
to  retain  that  surplus.  In  Grace  v.  Smith  (a),  Blachstone^  J., 
said,  "  I  think  the  true  criterion,  where  money  is  advanced 
to  a  trader,  is  to  consider  whether  the  profit  or  premium  is 
certain  and  defined,  or  casual,  indefinite,  and  depending 
on  the  accidents  of  trade."  [He  also  referred  to  Ex  parte 
Dyster  {b).  ]  In  the  last  place,  as  the  trustees  held  the  bank- 
rupt out  to  the  world  as  the  owner,  they  ought  to  be  estop- 
ped from  saying  he  is  not.  The  principle  is  laid  down  in 
Pickard  v.  Sears  {c)  and  Gregg  v.  Wells  {d). 

Alderson,  B. — I  am  of  opinion  that  there  ought  to  be 
no  rule.  There  are,  as  it  appears  to  me,  in  reality  only  two 

(a)  2  W.  Bl.  988.  (c)  6  Ad.  &  E.  474. 

{h)  2  Rose,  266.  {d)  10  Ad.  &  £.  90. 
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1848.        questions  In  the  present  case.  The  first  is,  were  the  bankrupt 
and  the  trustees  partners  under  this  deed  in  the  property 
in  question  ? — and  the  other  point  is,  was  he  in  possession  of 
them  as  reputed  owner  at  the  time  of  the  bankruptcy  ?  As 
to  the  last  point :  in  the  case  of  Smith  v.  Topping  (a),  which 
was  tried  before  me,  the  true  owner  had  permitted  Us 
goods  to  remain  in  the  order  and  disposition  of  the  bank- 
rupt until  the  day  before  he  became  bankrupt,  and  then  de- 
manded the  possession,  which  was  refused;  and  I  ruled  that 
the  goods  did  not  pass  to  the  assignees,  and  the  Court  of 
Queen's  Bench  upheld  that  ruling.     Now  here,  the  instant 
the  tnistccs  gave  the  parties  who  had  the  horses  notice,  that 
put  an  end  to  the  reputed  ownership.     The  remuning 
question  is,  who  was  the  true  owner  of  the  property.    It 
has  been  urged,  that  the  bankrupt  and  trustees  were  part^ 
ners  in  the  business  carried  on  under  the  terms  of  the 
deed.     There  was  no  community  of  profit  and  loss  at  one 
and  the  same  time.     There  was,  therefore,  no  partnership 
between  the  bankrupt  and  the  trustees.     Are  then  the 
trustees  the  true  owners  ?     It  has  been  suggested,  that  the 
mode  in  which  the  business  has  been  carried  on  has  been 
such  a  holding  out  to  the  world  as  to  have  somewhat  the 
complexion  of  a  fraud,  and  that  the  trustees  are  estopped 
from  saying,  as  against  the  future  creditors  of  the  bankrupt) 
that  he  was  not  the  owner.     I  cannot  agree  with  that  pro- 
position.    The  doctrine  for  which  the  defendants'  counsel 
contends  has  no  application  whatever  to  the  facts  of  this 
case.     It  seems  to  me  tliat  the  bankrupt  had  no  real  pro- 
perty in  the  horses  at  the  time  of  his  bankruptcy,  nor  do  I 
think  that  he  had  any  apparent  ownership  at  the  time.    I 
therefore  think  that  the  direction  was  perfectly  correct. 

RoLFE,  B. — I  am  of  the  same  opinion.     By^he  deed  of 
the  24th  of  August,  the  bankrupt  assigned  all  his  effects  to 

(a)  o  B  &  Ad.  ()74. 
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hb  trustees.  There  was  no  community  of  profit  and  loss,  ^  1848. 
and  I  think  it  is  dear  there  was  no  partnership  created  by 
that  instrument  In  the  next  place,  it  was  endeavoured  to 
shew  that  the  property  in  question  was  in  the  order  and 
disposition  of  the  bankrupt  That  doctrine  cannot  apply 
here,  for,  two  days  before  the  bankruptcy,  the  trustees  gave 
notice  to  the  different  parties  that  the  horses  did  not  belong 
to  Wiggins.  I  very  much  doubt  whether  goods  in  the  pos- 
session of  third  parties  can  be  said  to  be  in  the  possessian, 
order,  and  disposition  of  the  bankrupt  at  all ;  in  other  words, 
whether  a  constructive  possession  of  them  is  sufficient.  It 
is  however  unnecessary  to  canvass  that  proposition,  as  it  is 
impossible  to  contend  in  the  present  case  that  the  property 
was  in  the  bankrupt's  possession,  order,  and  disposition  at 
the  time  of  the  bankruptcy,  or,  if  it  was,  that  it  was  so 
with  the  consent  of  the  true  owner. 

Platt,  6. — I  am  of  the  same  opinion.  I  think  it 
perfectly  clear  that  Wiggins  and  the  trustees  were  not 
partners,  and  that  the  property  in  question  was  not  in  the 
possession,  order,  and  disposition  of  the  bankrupt  at  the 
time  of  the  bankruptcy,  with  the  consent  of  the  true  owner. 

Parke,  B. — I  entertain  the  same  opinion  as  I  expressed 
at  the  trial.  I  thought  the  case  was  perfectly  clear.  The 
first  question  which  arose  at  the  trial  was,  whether  all  the 
horses  were  the  property  of  the  trustees.  I  thought,  upon 
the  authority  of  Lunn  v.  Tliomton  (a),  that  there  was  a 
doubt  whether  the  horses  purchased  after  the  execution  of 
the  deed  passed  to  the  trustees,  unless  they  had  been  after- 
wards appropriated  by  the  bankrupt.  I  therefore  left  the 
question  to  the  jury,  to  say  whether  the  bankrupt  had  ap- 
propriated them ;  and  the  jury  found  that  he  had.  That 
point  therefore  becomes  immaterial  in  the  consideration  of 

(a)  1  C.  B.  379. 


646  SXCHEQUSR  REPORTS. 

1848.  the  present  qaestion.  It  has  been  contended,  that  the  trna- 
tees,  by  pennitting  Wiggins  to  deal  with  these  horses  as 
his  own,  are  estopped  from  saying,  as  against  future  oreditora^ 
that  they  were  not  his ;  but  that  is  carrying  the  doctrine 
laid  down  in  Pichard  y.  Sears  to  an  extent  which  that 
decision  does  not  warrant.  If  the  trustees  entered  into  any 
stipulation  that  the  future  creditors  should  satisfy  them- 
selves out  of  the  goods  employed  in  the  business,  or  had 
represented  to  such  creditors  that  the  bankrupt  was  really 
the  party  interested  in  the  business,  and  upon  that  repre- 
sentation the  creditors  had  dealt  with  him,  they  perhaps 
might  have  been  estopped  from  afterwards  setting  up  a 
different  state  of  facts;  but  that  is  not  the  case  here.  It 
therefore  seems  to  me  that  the  argument  fails  on  that  point. 
I  quite  concur  with  what  has  fallen  from  the  rest  of  the 
Court  with  respect  to  the  question  of  reputed  ownership^ 
and  with  reference  to  the  construction  of  the  deed.  I  may 
observe,  that  not  only  in  my  opinion  was  there  no  partner- 
ship created  by  it,  but  that  also,  inasmuch  as  the  assignees 
can  only  claim  under  the  bankrupt  as  respects  the  actual 
ownership  in  the  property,  since  the  bankrupt  admitted  the 
property  in  his  possession  to  be  that  of  the  trustees,  the 
assignees  cannot  say  that  it  does  not  belong  to  the  trustees^ 

Rule  refused. 
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1848. 

Brtmer  and  Others,  Assignees  of  Bromley,  a  Bankrupt,      Jum  12. 
r.  The  Thames  Haven  Dock  and  Railway  Company. 

Covenant.— The  declaration  stated,  that,  before  the  Adodanition 

.in  covenant 

said  W.  Bromley  became  bankrupt,  by  a  certain  deed  then  guted,  that,  by 
made  and  entered  into  between  the  sidd  W.  Bromley  of  Je/wIeenB.  of 

the  first  part,  one  G.  Dyer  and  Sarah  Ann  his  wife  of  the  JJ®  ^  j'/*^' 

second  part,  one  P.  Vaughan  and  the  said  W.  Bromley  the  second  part, 

(therein  described  as  trustees  under  the  marriage  settlement  paVt,  and  a 

of  the  said  G.  Dyer  and  Sarah  Ann  his  wife)  of  the  third  "f^^l^^' 

part,  and  the  Thames  Haven  Dock  and  Railway  Company  ^o^rth  part, 

.,  after  reciting 

of  the  fourth  part,  after  reciting  that  by  a  memorandum  that  J.  and  E., 
indorsed  on  one  of  certain  particulars  and  conditions  of  sale,  J^^  company, 
J.  Jephson  and  E.  Vaux,  therein  respectively  described,  on  ap'ced  to  pur- 

*-  '  ^  *>  chase  certain 

behalf  of  themselves  and  the  other  members  of  the  com-  premises,  it 
mittee  of  the  then  proposed   Thames  Haven  Dock  and  that,  in  consi-' 
Railway  Company,  agreed  to  purchase  certain  premises  at  cerudn'sum* 
the  sum  of  5000/.,  and  to  complete  the  same  agreeably  to  B.  agreed  with 

..  ^he  company  to 

the  conditions  of  sale,  it  was  witnessed,  that,  in  considera-  sell  them  cer. 
tion  of  the  sum  of  2500/.,  at  the  time  of  the  execution  of  3^^  Unds^^ 
that  aOTeement,  paid  to  W.  Bromley,  with  the  consent  of  *i**J  ^'  would 

,        ,  ,      deduce  a  good 

G.  Dyer,  Sarah  Ann  his  wife,  and  P.  Vaughan,  and  in  title  to  the  he- 
consideration  of  the  further  sum  of  2936/.  175.  9d.,  to  be  andthecom- 
paid  to  W.  Bromley  &c.,  the  said  W.  Bromley  &c  agreed  P*"h Rto"** 
with  the  said  company,  the  now  defendants,  to  sell  to  them  the  sum. 

Averment,  that 

certain  messuages  and  lands,  in  the  said  deed  particularly  b.  became 
mentioned ;  and  that  W.  Bromley  would,  at  his  own  ex-  the  pl^tift 
pense,  deduce  a  good  title  to  the  said  hereditaments  &c.,  and  "^^^  **\"  "f *K: 

r         ^  ^  -'  nees ;  that  both 

theyandhewere 
willing  to  deduce  a  good  title ;  tliat  B.  and  all  necessary  parties  were  ready  and  willing  to  exe- 
cute a  proper  conveyance  of  the  said  hereditaments  to  the  company,  and  would  have  deduced 
a  good  title  and  have  executed  a  proper  conveyance,  but  that  the  company  duekarged  them  from 
deducing  such  title  and  executing  such  conveyance.  Breach,  that  the  company  would  not 
prepare  such  proper  conveyance  for  execution,  or  pay  the  sum  of  &c. : — Heid,  on  special  de- 
murrer, that  it  sufficiently  appeared  that  the  deed  was  sealed  by  the  defendants ;  also  that  pro- 
fert  was  unnecessary. 

Held,  also,  on  general  demurrer,  that  the  word  **  discharge  **  must  be  understood  as  a  dis- 
charge legally  operative— that  is,  by  deed. 

Qusere,  whether  the  deducing  a  good  title  was  a  condition  precedent  to  the  plaintiffs'  right  of 
action  ? 
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1848.        that  the  said  W.  Bromley,  and  all  other  necessary  parties, 
Betmbr       would,  on  or  before  &C9  on  payment  by  the  company  of 
Tbambs      ^®  ^^  ^^^  of  2936/.  17*.  9i,  execute,  and  procure  to  be 
Haybn  Dock  executed,  a  proper  conveyance  for  conveying  and  assuring 
Railway  Co.  the  fee  simple  and  inheritance  of  and  in  the  said  heredita- 
ments unto  the  said  company ;  and  the  company  thereby 
agreed  with  W.  Bromley  that  they  would,  on  or  before 
&c,  pay  the  said  sum  of  2936/.  17«.  9d.     Averment,  that 
W.  Bromley  became  bankrupt,  and  that  the  plaintiffs  were 
his  assignees:  that  although  W.  Bromley,  before  he  became 
bankrupt,  and  the  plaintiffs,  as  his  assignees  after  such 
bankruptcy,  were  respectively  ready  and  willing  to  deduce 
a  good  title  to  the  said  hereditaments ;  and  although  W. 
Bromley,  and  all  other  necessary  parties,  were  ready  and 
willing,  on  payment  by  the  company  of  the  said  sum  of 
2936/.  175. 9d.,  to  execute  a  proper  conveyance  for  convey- 
ing and  assuring  the  fee  simple  of  and  in  the  said  heredita- 
ments unto  the  said  company ;  and  although  W.  Bromley^ 
before  he  became  bankrupt,  and  the  plaintiffs,  as  assignees 
afler  such  bankruptcy,  would  have  deduced  a  good  title  to 
the  said  hereditaments,   and  W.  Bromley,  and  all  other 
necessary  parties,  would  have  executed  a  proper  conveyance 
for  conveying  and  assuring  the  fee  simple  aforesaid  unto  the 
company,  of  all  which  the  company  had  notice,  but  that  the 
company,  on  &c.,  discharged  the  said  W.  Bromley  and  the 
plaintiffs,  as  such  assignees,  from  deducing  such  good  title, 
and  from  the  execution  of  such  conveyance;  yet  the  com- 
pany did  not  nor  would  prepare  such  proper  conveyance 
for  execution,  nor  pay  W.  Bromley  or  the  plaintiffs,  as  such 
assignees,  the  said  sum  of  2936/.  17^.  9e/. 

Special  demurrer,  assigning  for  causes,  that  it  does  not 
appear  that  the  deed  was  ever  sealed  with  the  seal  of  the 
defendants,  or  that  it  was  their  deed:  also,  that  the  plain- 
tiffs have  not  made  profert  of  the  deed,  or  shewn  any  excuse 
for  their  omission. 

Aspland  argued  in  support  of  the  demurrer  (June  9). — 
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First,  it  is  not  shewn  that  the  deed  was  sealed  by  the  com-  .  ^^'  ^ 
pany.  It  may  be  ssid  that  the  term  *^  deed"  implies  that  Beth er 
the  instrument  was  sealed ;  but  there  is  a  distinction  be-  Tbameb 
.wee.  .  p«,  .0  .  deed  »d  .  p^y  ch.nre.Ue  b,  .  d.^  «-: -• 
In  Bucheridge  v.  FKght{a)y  where  the  question  was  whe-  Railway  Co. 
ther  it  was  necessary  that  an  annuity  deed  should  be  exe-> 
cuted  by  all  the  parties  to  it  before  a  memorial  was  inroUed 
pursuant  to  the  53  Geo.  3,  c  14 1,  Abbott,  C.  J.,  says,  *^  It  is 
contended  that  no  person  is  a  party,  within  the  meaning  of 
the  statute,  until  he  has  executed  the  deed.  It  is  true  that 
he  is  not,  until  that  time,  a  party  chargeable,  but  still  he 
may  be  a  party ;  and  I  take  the  expression  in  the  statute 
to  mean  all  such  persons  as,  upon  reading  the  deed,  appear 
to  be  parties." — Secondly,  there  is  no  profert  of  the  deed, 
nor  any  excuse  alleged  for  its  non-production.  Hodgson  v. 
Warden  (b)  shews  that  a  party  is  not  excused  from  profert 
by  reason  of  the  deed  being  in  the  hands  of  trustees,  who 
refuse  to  allow  him  to  bring  it  into  court  Gray  v.  Fielder  {c), 
indeed,  decided  that  a  party  suing  on  a  bond  assigned  by 
commissioners  of  bankruptcy  need  not  make  profert;  but  the 
Bankrupt  Act  then  in  force  contdned  no  clause  similar  to 
the  63rd  and  64th  sections  of  the  6  Geo.  4,  c  16,  whidi 
vest  in  assignees  all  the  bankrupt's  estate,  both  real  and 
personal,  so  that  they  are  presumed  to  have  the  deeds  in 
their  possession.  Though,  in  general,  a  party  coming  in  by 
act  of  law  need  not  make  profert,  yet,  if  the  deed  belongs 
to  him,  he  must  shew  it,  though  he  came  to  the  estate  by 
act  of  law  :  Com.  Dig.,  tit  «  Pleader,"  (O.  8),  (O.  9>— 
Thirdly,  there  is  no  averment  that  the  pkuntiffs  deduced  a 
good  title,  or  were  excused  from  so  doing;  neither  is  it 
shewn  at  what  time  the  discharge  took  place.  It  is  con- 
sistent with  this  declaration  that  the  offer  to  deduce  a  good 
title  was  only  made  when  there  was  not  sufficient  time  to 
enable  the  defendants  to  prepare  a  conveyance. 

(a)  G  B,  &  C.  49.        {h)  13  M.  &  W.  22.        (c)  Cro.Car.  209. 
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^  ^Q^'^  Cowling,  contra. — ^Firet,  it  sufficientlj  appears  that  the 

Batmke  deed  was  sealed  by  the  company.  It  is  stated  to  be  a  deed 
Tba'mbs  between  the  parties.  The  word  **  deed,"  of  itself,  imports  a 
^^^AKD^^*"^  sealing  and  delivery;  and  the  word  "  between"  indudes  the 
Railway  Co.  word  "by."  In  a  note  to  the  case  of  Cabell  v.  Vaughan  (a) 
it  is  said,  "  There  are  some  words  of  art,  such  as  *  indenture,' 
*  deed,'  or  *  writing  obligatory,'  which,  of  themselves,  import 
that  the  instrument  wcu  sealed  by  the  party,  without  an  aver- 
ment of  sealing.  This  declaration  is  framed  according  to 
the  ordinary  precedents,  and  is  similar  to  those  in  The  Dean 
and  Chapter  of  Bristol  v.  Guyse  (i)  and  Thursby  v.  Plant  (c). 
Delivery  of  a  deed  is  as  necessary  as  sealing,  yet  it  is 
never  alleged  that  a  deed  was  delivered.  In  Atkinson  y. 
Coatsworth  (d)  it  was  resolved  by  the  Court,  that  a  "  deed 
being  set  out  as  indentura  iacta  inter  the  lessor  and  lessee, 
by  which  the  lessee  convenit  et  agreavit  to  pay  the  rent, 
that  was  an  implicit  averment  of  a  sealing  by  him,  within 
the  reason  of  the  case  of  Taylor  v.  Dobbins  (e),  where  fecit 
notam  suam  was  held  to  import  a  signing." — Secondly,  pro- 
fert  is  unnecessary.  No  doubt,  if  the  action  had  been 
brought  by  the  parties  themselves,  or  their  executors,  pro- 
fert  must  have  been  made;  but  Gray  v.  Fielder (f)  and 
Jenkins  v.  Pearce  (g)  clearly  shew  that  the  assignees  of  a 
bankrupt  need  not  make  profert,  since  they  come  in  by 
operation  of  law.  The  63rd  and  64th  sections  of  the  6 
Geo.  4,  c  16,  which  empower  the  commissioners  to  convey 
the  bankrupt's  estate  to  his  assignees,  are  not  new  enact- 
ments ;  so  that  if  Gray  v.  Fielder  was  ever  law,  it  remains 
so  still. — Thirdly,  the  stipulation  as  to  deducing  a  good 
title  is  not  a  condition  precedent.  The  agreement  is,  that 
W.  Brown,  and  all  other  necessary  parties,  would,  on  pay- 


(a)  1  Wms.  Saund.  291,  n.  1.  {e)  1  Str.  399. 

Ih)  Id.  103a.  (/)  Cro,  Car.  209. 

(c)  Id.  230.  (g)  6  M.  &  W.  722. 
id)  1  Str.  612. 
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ment  by  the  Company,  execute  a  proper  conveyance;  and        1848. 
it  is  averred  that  they  were  ready  and  willing  to  do  so.       bbtmib 
The  only  condition  precedent  is  the  capacity  of  the  par-       THi^iKs 
ties  to  convey  the  estate.     Pordage  v.  Cole  (a)  decided,    HavekDock 
that  if  it  be  agreed  between  A.  and  R,  that  B.  shall  pay    Bailwat  Co, 
A.  a  sum  of  money  for  his  lands  on  a  particular  day,  that 
ia  an  independent  covenant,  and  A.  may  bring  an  action 
for  the  money  before  any  conveyance  by  him  of  the  land. 
So,  where,  upon  a  sale  of  lands  on  the  25th  of  January,  it 
was  agreed  that  a  draft  of  the  conveyance  should  be  de- 
livered within  three  months  from  that  date,  it  was  held 
no  condition  precedent  that  the  draft  should  be  delivered 
by  that  day:  Lang  v.  Oaie  (b).     Laird  v.  Pirn  (c)  is  also 
an  authority  in  point     But  even  if  this  stipulation  be  a 
condition  precedent,  the  averment  that  the  plaintiffs  were 
ready  and  willing,  with  all  necessary  parties,  to  concur  in 
executing  a  proper  conveyance,  is  an  impUed  averment  of 
good  title. 

Aspland^  in  reply. — First,  the  usual  form  of  declaring, 
in  cases  like  the  present,  is  to  state  that  the  indenture  was 
sealed  with  the  seal  of  the  defendant  In  the  note  to  Car 
bell  V.  Vaughan  (d),  it  is  said,  "  The  law  will  not  intend 
the  other  sealed  the  bond  or  deed,  unless  it  be  expressly 
averred  that  he  did." — Secondly,  if  the  argument  on  the 
other  side  be  correct,  the  title  might  be  deduced  after  the 
conveyance  was  executed.  There  is  nothing  to  shew  that 
the  plaintiffs  were  ready  to  deduce  a  good  title  at  the  time 
when  the  defendants  could  have  tendered  a  conveyance  : 
1  Sugd.  Vend.  &  Pur.  300  (e).  Then,  the  discharge  of  the 
condition  precedent  ought  to  have  been  alleged  to  have 
been  by  deed.  The  obligation  created  by  an  instrument 
under  seal  can  only  be  discharged  by  an  instrument  of 

(a)  1  Saund.  319  1.  (cQ  1  Saund.  291,  n.  1. 

(b)  1  M.  <b  S.  111.  {e)  Eleventh  edition. 

(c)  7  M.  &  W.  474. 

VOL.  II.  0  0  EXCH. 
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equal  validity :  Davey  v.  Prendergraas  (a).  The  note  to 
Stennel  v.  Hogg  (6)  shews,  that,  though  the  objection  might 
have  been  cured  by  verdict,  it  is  fatal  on  demurrer. 

The  Court  intimated  their  opinion  to  be  in  favour  of  the 
plaintiffs  on  all  the  points,  except  that  relating  to  the  de- 
duction of  title;  and  that,  on  that  point,  they  would  take 
time  to  consider  their  judgment 

Cur.  adv.  vult. 


Pollock,  C.  R,  now  said : — ^In  this  case,  several  causes 
of  demurrer  were  assigned,  all  of  which  were  disposed  of 
at  the  time  of  the  argument,  except  one,  upon  which  the 
Court  took  time  to  consider,  namely,  whether  the  deducing 
of  a  good  title  was  a  condition  precedent  to  the  plaintifb' 
right  to  bring  this  action.  [His  Lordship  then  stated  the 
declaration.]  We  think,  that,  upon  these  pleadings  the 
averment,  that  ^^  the  Company  discharged  W.  Bromley  and 
the  plaintiffs  from  deducing  such  title,"  must  be  under- 
stood as  a  discharge  legally  operative;  that  is,  a  dischaige 
by  deed.  It  therefore  becomes  unnecessary  to  determine 
whether  the  deducing  a  good  title  was  a  condition  pre- 
cedent or  not  The  defendant  may  have  liberty  to  amend 
on  the  usual  terms:  otherwise. 

Judgment  for  the  plaintiffl 


(a)  6  B.  &  Aid.  187. 


{b)  1  Saund.  228 
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1848. 

Webster  v.  Crouch  and  Arrowsmith.  Jwm  9. 

JjlSSUMPSIT. — The  declaration  stated,  that  whereas,  Adedaration 
before  the  making  of  the  promise,  the  plaintiff  had  divers  Stated, 
dealings  and  transactions  with  the  defendant  Crouch  alone,  ^h^TcJvwi" 
and  also  with  Crouch  and  the  defendant  Arrowsmith;  that  dealmga  and 

transaotioiiB 

divers  claims  and  accounts  remained  unsettled  between  with  o.  alone^ 

the  plaintiff  and  the  defendants ;  that  the  plaintiff  had,  ^  ^^^1  ^.^ 

for  the  accommodation  of  Crouch,  accepted  divers  bills  of  **»a*^^®"  •«- 

'         *    ^  ooimts  re- 

exchange;  and  thereupon,  to  wit,  on  &a,  in  consideration  mained  unset- 

that  the  plaintiff,  at  the  defendants'  request,  then  delivered  the  plaintiff 
to  the  defendants  three  acceptances,  as  follows :  162.  6«.  at  J^J^.  ^^^ 
two  months,  2U  15^.  2d  at  three  months,  26£  7*.  lid,  «^ plaintiff 

'  '  '   had,  for  the 

dated  the  7th  of  April,  at  five  months,  ob  a  fuU  settlement  aooommoda- 
of  d^ts,  the  defendants  promised  the  plaintiff  to  return  MoepteddiTen 
him  the  acceptances  drawn  by  the  defendant  Crouch,  as  cSw^d 
follows:   28t  158.  and  28i,  and  to  pav  the  plaintiff  the  thereuplan, in 

oonndeTatioti 

sum  of  152.  towards  a  bill  of  exchange  drawn  by  the  de-  that  the  plain- 
fendant  Crouch  for  SOL  4«.  6d,  which  would  become  due  Uveredtotiia 
on  the  10th  of  May,  1846.    Breach,  that  the  defendants  ^^^**^ 
did  not  nor  would  return  the  acceptances,  or  pay  the  plain-  anoee  ai  fol- 

tiff  the  1 5L  at  two  month^ 

Special  demurrer,  assigning  for  causes,  that  no  suffi-  three  montiij 
cient  consideration  was  shewn  for  the  alleged  promise;  ?fLl*A}^^ 
that,  for  aught  that  appears,  the  acceptances  delivered  to  of  April,atfive 
the  defendant  may  have  been  worthless ;  that  the  declara-  fJuitettiemeiu 
tion  was  defective,  in  not  stating  the  names  of  the  parties  J^^^topio- 
whose  acceptances  were  delivered  to  the  defendants. —  °?**^.^ 

,      *  plaintiff  to  re- 

Joinder  in  demurrer.  tnm  him  the 

aooeptanoea 
drawn  by  0., 

J.  Brown,  for  the  plaintiff. — First,  the  declaration  is  28f.  I5f.  uid 
bad  for  uncertainty.    The  contract  is  not  connected  with  ^^  t^'a^' 

fendant  did 
not  retani 
the  aooeptanoee.    On  special  demurrer,  EM  bad,  tot  unoertainty. 

002 
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1848.  the  inducement  What  meaning  can  be  attached  to  the 
Wbboteb  words  "  as  a  full  settlement  of  debts  V  It  does  not  appear 
Cbougb.  whose  debts  they  were,  nor  what  was  the  amount  of  them. 
They  may  either  have  been  the  plaintiff's  own  debts,  or 
the  debts  of  third  persons.  If  the  former,  there  might  or 
might  not  be  consideration,  since  the  giving  acceptances  is 
no  consideration  to  support  a  promise,  unless  they  are  of 
an  amount  equal  to  the  debts,  and  negotiable :  Sibree  v. 
Tripp  (a) :  James  v.  Williams  (6),  Cumber  v.  Wane  (c),  1 
Smith's  Leading  Cases,  149  a.  A  failure  of  any  part  of 
the  consideration  would  vitiate  the  whole:  Jones  ▼. 
Waite  {d).  Besides,  it  is  not  stated  who  are  the  acceptors 
of  the  billa  Appelmans  v.  Blanche  {e)  shews  that  the  omis- 
sion, in  pleadings,  of  even  the  Christian  names  of  parties  to 
bills,  is  groimd  of  special  demurrer,  unless  excused  by 
averment  There  is  this  further  objection,  that  the  declarar 
tion  only  states  an  accord  unexecuted,  upon  which  no 
action  will  lie  :  Lynn  v.  Bruce  (/),  Reeves  v.  Heame  {g). 

Manning,  Seijt,  contrk. — ^The  declaration  shews  a  valid 
consideration  for  the  defendants'  promise.  Whatever  may 
have  been  the  nature  of  the  acceptances,  the  parties  have 
agreed  to  treat  the  delivery  of  the  paper  on  which  they 
were  written  as  a  settlement  of  the  debts.  The  considera- 
tion is,  therefore,  executed ;  and  whether  the  acceptances 
were  of  any  money  value  or  not,  the  liability  resulting  to 
the  plaintiff  from  their  delivery  is  a  sufficient  considera- 
tion to  support  the  promise  The  words,  "  as  a  full  settle^ 
ment  of  debts,''  are  surplusage,  which  is  no  ground  of 
special  demurrer:  1  Chit  Plead.  252.  [Alderson,  B. — 
Those  words  cannot  be  rejected  as  surplusage ;  and  the 
nature  of  the  debts  should  be  stated  with  convenient  cer- 

(a)  15  M.  A  W.  23.  (<j)   14  M.  A  W.  164. 

{b)  13  M.  <fc  W.  828.  (/)  2  H.  Bl.  317. 

(c)   1  Str.  426.  (y)  1  M.  &  W.  323. 
{d)  6  Bing.  N.  0.  351. 
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tainty.    Rolfey  B. — There  can  be  no  difficulty  in  stating        1848. 
whose  debts  they  ara]  Wkbsub 

Cbouch. 
Per  Curiam. — The  plaintiff  may  have  liberty  to  amend: 

otherwise, 

Judgment  for  the  defendant 


c 


Cherry  v,  Heminq  and  Another.  Jwu  9. 


OVENANT. — The  declaration  stated,  that,  by  indenture  A  dedan- 
made  the  31st  of  March,  1836,  between  the  plaintiff,  execu-  ti^  by  an  in- 
trix  of  the  will  of  J.  Cherry,  of  the  first  part,  G.  Whieldon  of  ^^^ 
the  second  part,  J.  Ratliff  of  the  third  part,  and  the  de-  ?Jj^^*"^ 
fendants,  of  the  fourth  part,  (profert) :  the  plaintiff  granted,  the  plaintiff 
bargained,  sold,  and  assigned,  and  G.  Whieldon,  (as  equi-  J^danto  oer- 
able  mortgagee),  and  J.  Ratliff,  as  legatee  under  the  will  of  **^f^ 
J.  Cherry,  assigned  and  released  to  the  defendants  certain  the  defendanti 

.....  ooTenanted  to 

letters  patent,  and  the  exclusive  nght  and  enjoyment  of  {nj  the  plaSn- 
the  invention  therein  mentioned :  and  the  defendants  cove-  instalment  • 
nanted  with  the  plaintiff  to  pay  her  840t  by  instalments ;  ^^^^^^ 
(that  is  to  say),  120Z.  on  the  1st  of  April,  1837,  60t  on  the  1st  piration  of 
of  April,  1838,  and  an  instalment  of  60t  yearly  on  the  1st  of  from  the  date 
April  in  each  year  following :  Provided  always,  that  if,  at  ^^^^^ 
the  expiration  of  twelve  months  from  the  date  of  the  in-  fendants  should 

^  not  approTe  of 

the  patent^ 
and  of  such  their  disapprobation,  and  intention  to  sell  the  patent,  should  give  notice  in 
writing  to  the  plaintiff,  the  payment  of  the  first  instalment  should  be  suspended;  and  i^ 
having  given  such  notice,  the  defendants  should,  within  six  months,  sell  tiie  patent  for  the 
best  price  that  could  be  obtained  for  the  same,  and,  retaining  to  themselves  2402.  and  oertain 
costs,  pay  over  to  the  plaintiff  the  surplus  (if  any),  the  covenant  for  payment  of  the  840IL 
should  cease ;  but  if  the  defendant,  having  given  such  notice,  should  neglect  or  refvm  to 
observe  all  the  other  matters  and  things  in  the  proviso,  the  covenant  for  payment  of  the  840C 
should  stand.  Averment,  that  the  defendants  gave  due  notice  of  their  disapprobation  of  the 
patent,  and  of  their  intention  to  sell  the  same  ;  that  six  months  frt)m  the  date  of  the  notice 
had  elapeed,  and  the  defendants  had  not  sold  ^e  patent.  Breach,  non-payment  of  the  840i. 
Plea,  tnat  the  defendants  were  ready  and  willing,  and  endeavoured  to  sell  the  patent,  but 
that  no  sale  could  be  effected,  and  the  same  remained  unsold,  without  any  de&ult,  and  asainst 
the  will  of  the  defendants : — Heldt  that  the  defendants,  not  having  sold  the  patent  wereliable 
to  pay  the  840^.,  and  therefore  the  plea  was  bad. 
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184a.  denture,  the  defendants  should  not  approve  of  the  working 
of  the  patent,  and  of  such  their  disapprobation,  and  of  their 
intention  to  sell  the  patent,  should  give  notice  in  writing 
to  the  plaintiff,  such  notice  not  to  be  given  before  the 
1st  of  March,  1837,  nor  after  the  31st  of  March,  1837,  then 
and  in  such  case  the  payment  of  the  first  instalment  of 
1202.  should  be  suspended;  and  if,  having  given  such 
notice,  the  defendants  should,  within  six  months  after  the 
date  thereof,  bona  fide  sell  and  dispose  of  the  said  letters 
patent  to  any  person  willing  to  purchase  the  same,  for  the 
best  price  that  could  be  reasonably  obtained,  and  by  and 
out  of  the  monies  to  arise  firom  the  sale,  and  all  intermediate 
profits,  should  pay  and  satisfy  all  costs  of  such  sale,  and 
retain  to  themselves  240^,  being  the  amount  paid  by  them, 
and  all  costs  incurred  in  working  the  patent,  and  should  pay 
over  to  the  plaintiff  the  net  surplus,  if  any,  and,  at  the 
same  time,  render  a  true  account  in  writing  of  the  matters 
aforesaid,  then  and  in  such  case  the  covenant  and  agree- 
ment for  payment  of  8402.  should  cease  and  determine. 
But,  if  the  defendants  should  neglect  to  give  such  notice, 
or,  having  given  such  notice,  should  neglect  or  reftise  to 
observe  and  perform  all  the  other  matters  and  things  in 
the  said  proviso  mentioned,  then  the  covenant  for  pay- 
ment of  8402.  as  aforesaid  should  be  and  stand  in  ftill 
force;  and  the  said  first  instalment  of  1202.,  in  case  the 
same  should  have  been  suspended  by  the  giving  such  notice 
as  aforesaid,  should,  at  the  expiration  of  six  calendar  months 
from  such  notice,  revive  and  be  payable. 

Averment — ^That  the  defendants  gave  due  notice  in  writ- 
ing of  their  disapprobation  of  the  working  and  exercising 
the  said  letters  patent,  and  of  their  intention  to  sell  the 
same ;  that  six  months  from  the  date  of  the  notice  elapsed 
before  the  commencement  of  the  suit ;  and  that  the  de- 
fendants had  not  bon4  fide  sold  the  said  letters  patent,  or 
rendered  the  plaintiff  any  account  in  writing  of  any  sale 
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thereof,  or  of  the  costs,  or  of  the  net  surplus.  Breach,  non-     ^  1848. 
payment  of  any  portion  of  the  said  sum  of  8402L 

Plea — That,  after  the  giving  the  notice  in  writing  to  the 
plaintiff  of  the  defendants'  disapprobation  of  the  working 
and  exercising  the  letters  patent,  and  of  their  intention  to 
sell  the  same,  and  within  and  during  the  period  of  six 
months  after  the  date  and  delivery  of  the  said  notice,  the 
defendants  were  ready  and  willing,  and  endeavoured  and 
offered  to  bon4  fide  sell  the  said  letters  patent  for  the  best 
price  that  could  be  reasonably  obtained,  by  public  auction; 
that  no  person  would  be  or  become  a  purchaser  thereof 
and  no  bona  fide  sale  could  be  then  effected ;  that,  during 
the  said  space  of  six  months,  and  at  all  times  hitherto,  the 
defendants  have  been  unable  to  sell  the  same ;  that  the 
said  letters  patent  have  remained  unsold,  without  any 
default,  and  against  the  will  of  the  defendants ;  that  the 
defendants  have  not  at  any  time  been  able  to  make 
any  intermediate  profit  from  working  or  exercising  the 
letters  patent,  and  the  same  have  been,  and  were  always, 
useless  and  valueless,  and  it  has  been  impossible  to  sell 
and  dispose  of  the  same. 

Special  demurrer,  assigning  for  causes,  (amongst  others), 
that,  although  by  the  covenant  the  defendants  bound 
themselves  to  make  the  payments,  except  in  the  events  spe- 
cified in  the  proviso,  yet  the  plea  does  not  allege  the  hap- 
pening of  those  events,  but  admits  that  those  events  failed, 
and  merely  alleges  that  the  failure  did  not  arise  from 
the  negligence  or  default  of  the  defendants. — Joinder  in 
demurrer. 

r.  Jones,  in  support  of  the  demurrer. — ^The  covenant  is 
to  pay  a  certain  sum  by  instalments,  unless  the  defendants 
should  sell  the  letters  patent  within  a  given  time.  The 
plea  in  effect  is,  that  the  defendants,  notwithstanding 
their  endeavours,  were  unable  to  sell  the  letters  patent. 
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1848.        That  is  no  answer  to  a  breach  of  this  covenant^  which  is 
in  terms  absolute,  and  restrained  only  by  the  proTisa 

C.  Pollock^  contr^. — Either  the  plea  is  good,  or  the  de- 
claration bad.  The  question  resolves  itself  into  this — 
namely,  what  is  the  true  construction  of  the  agreement? 
The  parties  evidently  contemplated  that  the  patent  was 
valuable,  or,  if  it  should  turn  out  otherwise,  that  the  loss 
should  be  sustained  between  them.  Suppose  it  had  sold 
for  502L  only,  would  not  the  defendants  in  that  case  have 
been  free  from  the  payment  of  the  instalments  ?  If  so,  it 
could  never  have  been  intended  that  the  defendants 
should  be  liable,  though  they  could  not  sell  at  alL  The 
proviso  necessarily  implies  that  some  price  should  be  ob- 
tained for  the  patent  Any  other  construction  would  be  a 
great  hardship  on  the  defendants.  The  contingency  upon 
which  the  covenant  remains  in  force,  is  the  neglect  or 
refusal  of  the  defendants  to  give  notice,  or,  having  given 
it,  to  perform  the  other  matters  mentioned  in  the  provisa 
That  means  a  wilful  neglect  or  refusal ;  but  the  plea  shews 
that  the  defendants  have  done  all  in  their  power  to  sell 
the  patent  The  principle  of  the  decision  in  Harris  v. 
ManUe  (a)  is  applicable  to  the  present  case. 

T.  Jones  was  not  called  upon  to  reply. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plea  is  bad, 
and  that  the  plaintiff  is  entitled  to  judgment  The  defend- 
ants' counsel  argued,  that  it  is  to  be  considered  as  an 
implied  term  in  the  bargain,  that,  if  the  patent  cannot  be 
sold,  it  shall  be  the  same  thing  as  if  it  were  sold.  That 
would  probably  be  so,  if  the  patent  were  repealed  by  scire 
facias,  by  the  interposition  of  some  third  person,  or  if  this 

{a)  3  T.  R.  307. 
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were  the  case  of  a  chattel  that  had  been  destroyed,  because  ^  1848. 
it  is  an  implied  condition  that  the  subject-matter  of  the 
contract  shall  remain  in  specie.  This  plea  does  not  dis- 
close such  a  state  of  things,  but  only  that,  notwithstand- 
ing the  efforts  of  the  defendants,  the  patent  could  not  be 
sold.  It  may  be,  that  if  they  took  more  pains,  or  applied 
in  another  direction,  or  more  largely  advertised,  they 
might  have  succeeded.  The  proviso  is,  that,  if  the  defend- 
ants shall  give  notice,  within  a  certain  period,  of  their  in- 
tention to  sell  the  letters  patent,  the  payment  of  the  first 
instalment  shall  be  suspended.  They  have  given  such 
notice ;  and  the  question  then  is,  whether  the  plaintiff  has 
a  right  to  demand  that  instalment  That  depends  upon 
whether  the  defendants  have  complied  with  the  rest  of  the 
agreement,  which  is,  that  if,  having  given  such  notice,  they 
shall  neglect  or  refuse  to  perform  the  other  matters  men- 
tioned in  the  proviso,  the  covenant  for  payment  of  the 
8402.  shall  stand  in  full  force.  If  the  words  "  neglect  or 
refuse  to  perform  the  other  matters''  meant  simply  neglect 
or  refuse  to  "offer  for  sale,''  the  defendants  would  be  right ; 
but  the  meaning  is,  if  they  shall  not  do  that  which  is  men- 
tioned in  the  previous  part  of  the  proviso,  namely,  "  bon& 
fide  sell  and  dispose  of  the  patent ;" — not  having  sold  it, 
they  have  rendered  themselves  liable  to  pay  the  instal- 
ments. 

Alderson,  B. — I  am  of  the  same  opinion.  The  defend- 
ants have  bound  themselves  by  an  indenture  to  pay  a  cer- 
tain sum  of  money  by  instalments :  then,  in  case  the  de- 
fendants shall  disapprove  of  the  working  of  the  patent, 
there  is  an  absolute  power  on  their  part  to  give  notice  at  a 
period  before  the  first  instalment  is  payable,  and  the  pay- 
ment of  it  is  suspended :  then,  if  they  shall  do  certain 
other  acts,  all  payments  in  respect  of  the  8402.  are  to 
cease;  but  if  they  shall  neglect  to  do  those  acts,  the  instal- 
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1648.  ment  suspended,  and  all  others,  are  to  continue  in  force. 
The  condition  upon  which  the  payment  of  the  8402^  ceases 
is,  that  they  do  certain  acts.  It  is  not  averred  that  they 
have  done  those  acts,  but  only  that  they  endeayoured  to 
do  them. 

Rolfs,  R — I  am  of  the  same  opinion.  I  cannot  see  the 
hardship  of  our  construction  of  the  deed.  This  may  be  a 
bad  bargain;  but  if  the  patent  were  valuable,  the  hardship 
would  be  the  other  way,  for  the  plaintiff  has  no  right  to 
any  part  of  the  proceeds  of  the  sale,  unless  it  takes  place 
within  six  months  after  the  notice.  Consistently  with  the 
language  of  this  covenant,  the  defendants  might,  the  day 
after  the  expiration  of  the  six  months'  notice,  sell  the 
patent  for  10,0002.,  and  pocket  the  whole,  paying  the  SiOL 
by  instalments  as  they  became  dua  That  shews  that  any 
other  construction  would  be  productive  of  the  greatest 
injustice. 

Platt,  R — ^The  defendants  have  covenanted  to  pay  a  cer^ 
tain  sum  of  money  by  instalments ;  but  the  deed  contains  a 
proviso  which  avoids  that  covenant,  in  the  event  of  their 
performing  certain  acts :  they  have  not  done  those  acts, 
and  are  therefore  liable  to  pay  the  instalments. 

Judgment  for  the  plaintiff. 
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Mat  V,  Setleb.  June  13. 

A.SSUMPSIT  on  a  promissory  note,  made  by  one  Papa-  To  an  action 

nicolas,  for  payment  to  the  defendant,  or  order,  of  750?.,  ^^at^ 

four  months  after  date,  and  by  the  defendant  indorsed  to  ^^^^^r^^* 

'  «'  promissory 

the  plaintiff.  note,  for  pay- 
Plea — ^That  the  note  was  indorsed  by  the  defendant,  the  defendant 
who  then  delivered  the  same  so  indorsed  to  Papanicolas,  L^dorsed  * 
who  then  received  the  same  for  the  purpose  and  on  the  ^«  note  to 

^       ^  p.  for  a  special 

understanding  that  the  same  should  be  used  and  nego-  purpose,  and 

tiated  for  the  taking  up  a  bill  of  exchange  accepted  by  violation  of 

the  defendant  for  lOOOt ;  that  Papanicolas,  in  violation  ^VemfiTto 

of  the  said  understanding  and  special  purpose,  used  and  *^«  plaintiff, 

negotiated  the  note,  and  transferred  and  delivered  the  never  was  any 

same,  so  indorsed,  to  the  plaintiff,  for  other  and  different  w'^urfrom 

purposes,   and  did  not  take  up  the  said  bill,   and  the  ^^S^dimt 

plaintiff  then  took  and  received  the  same  from  him,  in  or  P.,  for  the 

violation  of  and  contrary  to   the  said  special  purpose ;  note  by  P., 

and  the  defendant  says,  that  there  never  was  any  con-  pj^^ff  beinff 

sideration  or  value  to  him  for  his  indorsement,  and  that  ^«  holder  ^ 

the  same.   Re- 
there  never  was  any  value  or  consideration  from  the  plain-  plication,  that 

tiff  to  him  or  Papanicolas  for  the  delivery  or  transfer  of  vJ^^^. 

the  note  by  Papanicolas  to  the  plaintiff,  or  for  the  plain-  JJ^^^^^^ff' 

tiff's  being  the  holder  of  the  same.  being  the 

Replication — ^That  there  was  good  value  and  consider^  note;  to  wit, 

ation  for  the  plaintiff's  being  the  holder  of  the  note,  to  of^mon^^ 

wit,  a  large  sum  of  money,  to  wit,  the  sum  of  750i  :  con-  ^^JjSiH^ 

eluding  to  the  country.  ffM,  on  spe- 

Special  demurrer,  assigning  for  causes,  that,  under  the  that  the       ' 


traverse  taken  by  the  replication,  it  was  uncertain  whe-  ^^^L*^  ^"^ 
ther  the  plaintiff  intended  to  rely  at  the  trial  on  proof 
of  consideration  to  Papanicolas,  or  the  defendant,  or  some 
stranger ;  and  that,  if  the  traverse  were  considered  to 
admit  evidence  of  the  plaintiff  having  given  consideration 
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to  a  stranger,  the  defendant  would  be  taken  by  surprise 
—Joinder  in  demurrer. 

Phipson  ai^ed  in  support  of  the  demurrer  (June  12). — 
The  plea  affords  a  sufficient  prima  facie  answer,  by  shew- 
ing that  the  bill  was  negotiated  in  violation  of  the  special 
purpose  for  which  it  was  indorsed,  and  that  there  was  no 
value  or  consideration  from  the  plaintiff  to  the  defendant 
or  Papanicolas.  The  replication  ought,  therefore,  to  have 
stated  that  the  plaintiff  gave  value  to  the  defendant,  or  to 
Papanicolas,  or  some  intermediate  holder.  The  defend- 
ant has  no  means  of  ascertaining  from  whom  the  plain- 
tiff received  the  note,  and  what  title  that  party  might 
have  to  it  Possibly  the  plaintiff  gave  value  to  an  indorser 
who  obtained  the  note  by  theft  or  fraud,  with  the  plain- 
tiff's knowledge,  and  the  defendant  ought  to  have  an  op- 
portunity of  shewing  the  fact  by  way  of  rejoinder.  The 
correct  form  of  replication  appears  from  the  case  of  Ar- 
bouin  V.  Anderson  (a). 

Martin,  contr^  (Prentice  with  him). — It  is  essential  that 
the  plea  should  negative  all  consideration  ;  therefore,  the 
meaning  of  the  latter  averment  is,  that  there  never  was 
any  consideration  or  value  to  any  person  whatever  in 
respect  of  the  nota  The  replication  properly  states  that 
there  was  consideration.  If  the  replication  had  set  out 
the  facts  specially,  shewing  the  nature  of  the  considera- 
tion, and  to  whom  given,  it  would  have  been  inconsistent 
with  the  plea,  and  bad  on  special  demurrer.  In  a  note 
to  the  case  of  Bennet  v.  FiUcins  (6),  it  is  laid  down,  that 
whenever  any  material  fact  is  alleged  in  any  pleading, 
which,  if  denied,  will,  upon  issue  joined,  decide  the  cause 
one  way  or  other,  if  the  adverse  party  plead  a  matter 

(a)  1  Q.  B.  498.  (b)  1  Saund.  21,  n.  2. 
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inconsistent  with,  and  contrary  to,  such  allegation,  he  ^848. 
must  traverse  it  A  traverse  may  be  either  by  a  direct 
denial,  or  by  an  inducement  of  affirmative  matter  incon- 
sistent with  the  previous  pleading,  and  concluding  with 
an  absque  hoc ;  and  though,  in  Wms.  Saunders  (a),  it  is 
said  that  there  are  precedents  either  way,  yet  the  general 
practice  is  simply  to  deny  the  allegation  in  the  plea,  con- 
cluding to  the  country.  Before  the  rule  of  H.  T.,  4  WilL 
4,  r.  13,  the  special  traverse  concluded  with  a  verification, 
which  shews  that  such  a  form  of  replication  would  be 
improper  in  this  case,  since  it  would  lead  to  unnecessary 
prolixity.  In  Arbouin  v.  Anderson  (b),  the  plea  was  bad, 
and  the  plaintiff,  not  having  demurred  to  it,  was  compelled 
to  reply  new  affirmative  matter.  [PoUock,  C.  B. — ^In  the 
case  of  the  Earl  of  Stirling  v.  Clayton  (c),  the  defendant 
pleaded  in  abatement,  that  the  plaintiff  was  not  the  Earl 
of  Stirling,  and  it  was  held,  that  the  plaintiff,  in  his  repli- 
cation, was  bound  to  shew  how  he  claimed  the  dignity.] 
That  case  proceeded  on  the  ground  that  a  party  pleading 
a  dignity  must  shew  how  he  has  it  To  a  plea  of  no 
memorandum  in  writing,  within  the  Statute  of  Frauds, 
the  plaintiff  may  reply  that  there  was  such  memorandum, 
without  setting  it  out  in  his  replication:  Wakeman  v.  Sut- 
ton  (d). 

Phipson  replied. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said : — In  the  case  of  May  v.  Seyler, 
we  are  all  of  opinion  that  the  replication  is  good,  and 
that  the  plaintiff  is  entitled  to  judgment  It  was  an  ac- 
tion by  the  indorsee  against  the  payee  of  a  promissory 
note.  The  plea,  in  substance,  stated,  that  the  note  was 
indorsed  to  one  Papanicolas,  for  a  special  purpose,  and  that 

{a)  Vol.  1,  103  b,  n,  3.  {o)  1  0.  A  M.  841. 

{b)  1  Q.  B.  496.  ((Q  2  A.  4p  E.  78. 
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1848k  Papanicolas,  in  violation  of  that  purpose,  delivered  It  to 
the  plaintiff,  who  was  the  holder  without  consideration. 
The  plaintiff  replied  simply,  that  there  was  consideration, 
and  to  that  replication  there  was  a  demurrer;  and  the 
point  we  took  time  to  consider  was,  whether  the  plaintiff 
when  it  became  necessary  to  reply  that  there  was  consi- 
deration, could  state  it  in  these  general  terms.  The  case 
of  the  Earl  of  Stirling  v.  Clayton  (a)  was  referred  to,  to 
establish  the  proposition,  that  where  matter  is  denied  by 
the  defendant,  and  is  affirmed  by  the  plaintiff,  he  must  go 
on  to  shew  something  more  than  a  mere  traverse  of  the 
negative.  In  the  case  mentioned,  the  plaintiff  declared 
as  Earl  of  Stirling ;  the  defendant  pleaded  in  abatement; 
that  the  plaintiff  was  not  Earl  of  Stirling;  and  this  Court 
then  held,  that  the  plaintiff,  in  his  replication,  was  bound 
to  shew  how  he  claimed  the  dignity.  That  case  proceeded 
on  the  ground,  that,  where  a  matter  is  peculiarly  Mrithin 
the  knowledge  of  one  party,  that  party  must  state  it  in 
pleading.  But,  in  the  case  of  bills  of  exchange  and  pro- 
missory notes,  the  onus  of  proving  want  of  consideration 
is  cast  on  the  defendant,  unless  the  plaintiff's  title  be  im- 
peached in  some  way,  as  upon  the  pleadings.  In  the  pre- 
sent case,  there  is  nothing  of  that  sort;  and  it  is,  there- 
fore, sufficient  for  the  plaintiff  to  reply  as  he  has  done ; 
and  we  think  that  he  is  entitled  to  judgment  The  de- 
fendant may,  however,  have  leave  to  amend  on  the  usual 
terms,  by  adding  the  similiter,  otherwise  there  will  be 

Judgment  for  the  plaintiff. 
{a)  1  C.  &  M.  241. 
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Turner  v.  Ths  Metropolitan  Liyb  Stock  Compant.         Jutw  16. 

AN  this  case  a  rule  nisi  had  been  obtained  for  leave  to  Tha  refcum  of 
issue  execution  against  one  Louis  De  Droff,  a  shareholder  Bhareholden 
in  a  joint-stock  company,  completely  registered  under  the  rtodtwrn- 
provisions  of  the  7  &  8  Vict  a  110.    It  appeared  that  the  ^^^^'Z'^ 
plaintiff  had  obtained  a  judgment  against  the  Company  for  7^8  Yiot.  o. 
287/.  8^.  2d.,  and  that  the  Company  had  no  property  or  fitoieevl^ienoe 
effects  upon  which  the  same  could  be  levied.    The  motion  ^^^J[^^ 
was  made  upon  a  certified  copy  of  an  extract  from  the  nMnedinthe 

Fotom  DttDff 

schedule  of  the  deed  of  settlement  of  the  Company,  re-  shareholder^ 
turned  to  the  Registry-office,  containing  the  names  of  the  Se^Ooortm 
subscribers  and  the  number  of  shares  held  by  each,  in  »Uowing  exe- 

'^  '  cation  to  vmt 


which  De  Droff  was  stated  to  be  the  holder  of  three  hun-  against  them 

.      .    ,  under  the  66th 

ored  snares.  section  of  that 


act. 


Bramwell  shewed  cause. — It  does  not  sufficiently  appear 
that  De  Droff  is  a  shareholder  for  the  time  being,  or 
that  he  was  a  shareholder  at  the  time  of  the  contract  en- 
tered into,  so  as  to  render  him  liable  to  an  execution 
under  the  66th  sect  of  the  7  &  8  Vict  c.  110.  The  return 
made  by  the  Company  to  the  Registry-office  is  not  evi- 
dence against  any  person  whose  name  is  contained  therein, 
without  proof  that  he  authorised  the  return.  The  14th 
and  four  following  sections  relate  to  returns  to  be  made 
by  companies  completely  registered;  but  the  only  effect  of 
those  enactments  is  to  regulate  the  mode  in  which  the  re- 
turns are  to  be  made,  and  in  what  way  they  are  to  be 
authenticated.  The  certified  copy  is  evidence  that  a  re- 
turn has  in  fact  been  made,  but  no  more.  Under  this 
statute,  a  shareholder  has  not  the  protection  of  a  scire 
faciaa  [PlaUy  B. — No  injustice  can  be  done,  as  the  party 
sought  to  be  charged  may  deny  that  he  is  a  shareholder: 
in  the  absence  of  such  denial,  the  return  is  evidence  that 
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he  i&]    The  r^istrar  has  no  power  to  inquire  whether 
the  persons,  whose  names  are  mentioned  in  the  return,  are 
shareholders  or  not ;  his  duty  is  to  roister  the  list  sent 
to  him.  [Alder son,  R — He  acts  in  the  discharge  of  a  public 
duty;  therefore,  prima  facie,  the  return  is  evidence.]   The 
5th  section  of  the  7  6ea  4,  a  46,  for  r^ulating  banking 
copartnerships,  requires  the  return  under  that  act  to  be 
verified  on  oath;  and  the  6th  section  renders  a  certified 
copy  of  the  return  evidence  of  the  fact,  that  all  persons 
named  therein  as  members  of  the  copartnership  were  mem* 
bers  thereof  at  the  date  of  the  return.    [Alderaon^  R — 
The  question  is,  whether  the  certified  copy  is  sufficient 
evidence  to  induce  the  Court  to  act  upon  it    We  con- 
stantly act  on  information  and  belief,  because  the  other 
party  has  an  opportunity  of  denying  it]. 


Oray  appeared  to  support  the  rule,  but  was  not  called 
upon. 

Per  Curiam  (a). — ^The  rule  must  be  absolute. 


Rule  absolute. 


(a)  PoUoeky  C.  B.,  Aldersan^  B.,  and  PlcUiy  B. 
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The  Botal  Mail  Steam-Paoeet  CoMPAinr  v.  Aorahan        i%  8. 

and  Others.  •^'*^^- 

X  HIS  was  an  action  of  assumpsit,  brought  under  an  order  A.  &  Oo. 
of  the  Chief  Judge  in  Bankruptcy.    The  declaration  con-  oertam  Com- 
tained  the  common  counts  for  money  paid  and  money  had  ^them  two 
and  received.    The  defendants  pleaded,  inter  alia,  non-  «*®^^-^P»,  ^ 

*  ,   /  within  a  stated 

assumpserunt;  upon  which  issue  was  joined.  It  was  part  time,  thepric 
of  the  order,  that  the  bankruptcy  should  not  be  pleaded.  inBtal^tsf 
The  action  was  tried  before  the  Lord  Chief  Baron,  at  the  HTft^*' 
London  sittings  after  Trinity  Term,  1846,  when  a  verdict  Aouldmake 

/•/•  ...  ••  de&ult  in  any 

was  found  for  the  plaintiffs,  subject  to  the  opinion  of  the  oftheoondi- 
Court  upon  a  case,  of  which  the  material  part  is  as  fol-  ,^^mentf  it 
lows:— The  Royal  Mail  Steam-packet  Company  was  in-  ^""for^e^^" 
corporated  by  charter,  dated  26th  September,  1839.    Upon  Company  to 
the  1st  May,  1840,  an  agreement  was  made  and  sign-  oftheahipB, 
ed  by  the  plaintiffs  and  by  all  the  defendants,  except  J^j^tTbe 
J.  Franklyn,  by  which  the  defendants  imdertook  to  build  «>mpieted  by 
two  steam-ships,  with  steam-engines  and  boilers,  according  they  ohoee, 
to  specification,  to  be  completed  and  ready  for  delivery  ^^nraB^sach 
within  fifteen  months  from  the  date  of  the  contract     The  !f!f?^^^L^ 

BumB  asaffreed 

price  of  each,  including  equipments,  was  to  be  50,500t,  ^^poj?*  and  that 
to  be  paid  as  follows: — ^90002.  upon  signing  the  contract;  should /ort^ 
ll,200i  on  the  6th  May,  1840;  20,200i  on  the  6th  August;  ^|^the 
20,200t  on  the  5th  November;  20,2001  on  the  6th  Fe-  Company  aU 

'  '        '  icmiB  80  ad- 

bruary,  1841 ;  and  20,200i  on  the  delivery  of  the  two  canoed, 
vessels.    It  was  further  agreed  that: — "In  case  default  became  a 
shall  be  made  in  any  of  the  conditions  and  agreements  S^^^  ^* 

Co.,  and  four 
instahnents  having  been  paid,  and  A.  &  Co.  not  being  able  to  complete  the  ahipsy  another 
agreement  was  made  with  the  firm  of  A.  &  Co.,  including  F.,  whereby  the  Company,  in 
terms  of  the  first  contract,  arranged  to  take  possession  of  the  ships  and  complete  them,  and 


agreed  that  the  Company  should  have  a  lien  for  such  balance  upon 
A.  &  Co.  in  the  Company.  The  Company  having  proceeded  with  the  works,  and  for  that 
purpose  made  large  skdvances — Bdd,  that  they  could  not  forthwith  recover  such  advances  bv 
action  a^inst  the  firm  of  A.  &  Co  ,  including  F.,  for  money  pud  or  money  bad  and  reoeivea, 
there  bemg  no  liability  to  repay  until  the  ultimate  balance  was  ascertained,  and  then  only 
after  demand. 

VOL.  IL  P  P  BXCH. 
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herein  contained,  it  shall  be  lawful  for  the  Company  to 
take  possession  of  the  steam-ships,  steam-engines,  and 
boilers,  which,  from  and  after  the  payment  of  the  first 
instalment,  shall  be  and  be  deemed,  in  every  respect  and 
for  every  purpose,  the  property  of  the  Company,  and  to 
cause  the  works  agreed  to  be  done  to  be  completed  by  any 
person  or  persons  whom  they  shall  see  fit  to  employ,  using 
such  of  the  materials  of  T.  Hobroyd  and  his  partners,  (the 
firm  of  Acraman  &  Co.),  as  shall  be  then  on  their  pre- 
mises, and  shall  be  fit  and  applicable  to  the  purpose;  and 
that  it  shall  be  lawful  for  the  Company  to  pay  such  per- 
sons such  reasonable  sum  or  sums  as  they  shall  see  fit  to 
agree  upon  in  that  behalf;  and  that  the  said  J.  Holroyd 
or  his  partners  shall  forthwitk  on  demand  pay  to  the  said 
Company  all  sums  of  money  which  the  Company  shall  so 
pay  or  advance,  the  said  Company,  in  that  case,  never- 
theless, paying  or  allowing  to  the  said  J.  Holroyd  and  his 
partners,  on  the  final  completion  and  fixing  of  the  several 
steam-ships,  steam-engines,  and  boilers,  the  amount  of  the 
contract  price,  deducting  therefirom  any  sum  which  ^  the 
directors  shall  consider  that  the  Company  have,  by  the 
default  of  the  said  J.  Holroyd  and  his  partners,  sustained 
any  damage)  any  two  persons,  one  to  be  appointed  on  be- 
half of  the  Company,  and  the  other  on  the  part  of  the 
said  J.  Holroyd  and  his  partners,  shall  award." 

Under  this  contract,  the  firm  of  Acraman  &  Ca,  which, 
before  the  31st  December,  1840,  consisted  of  all  the  de- 
fendants except  Franklyn,  and  after  that  day,  on  which 
Franklyn  became  partner,  consisted  of  all  the  defendants, 
proceeded  with  the  building  of  the  two  steam-ships,  en- 
gines, and  boilers.  The  Company  paid  the  firm  of  Acraman 
&  Co.  (consisting  of  all  the  defendants  except  Franklyn, 
before  the  31st  December,  1840,  and  of  all  the  defendants 
after  that  date)  80,000t,  the  amount  of  the  first  four  in- 
stalments, at  the  times  agreed;  but  the  vessels  were  not 
completed  within  the  stipulated  period.  In  February,  1842» 
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the  defendants  informed  the  Company  that  they  could  not  1848. 

proceed  with  the  completion  of  the  vessels  without  assist-  Rotal 

ance,  and  the  following  arrangement  was  agreed  upon  be-  piS^^MDo. 
tween  the  plaintiffs  and  the  defendants: — 


''Bristol,  26ih  Febmaryy  1842. 

"Messrs.  Acraman  &  Co.  not  having  completed  the  ships 
and  engines  in  terms  of  their  contract  with  the  Royal  Mail 
Steam-packet  Company,  of  the  1st  May,  1840,  the  Com- 
pany, in  terms  of  that  contract,  have  arranged  to  take 
possession  of  the  ships  and  engines  in  the  state  in  which 
they  now  are,  and  of  the  materials  now  upon  the  premises 
of  Messrs.  Acraman,  Morgan,  &  Co.,  which  have  been  pro- 
vided for  their  completion,  and  to  proceed  themselves  to 
complete  them.  For  that  purpose,  the  Company  have 
agreed  to  avail  themselves  of  the  assistance  of  Messrs. 
Acraman  &  Co.,  and  to  take  into  their  own  employ  such 
of  the  workpeople  at  present  in  the  service  of  Messrs. 
Acraman  &  Co.  as  they  may  require;  Messrs.  Acraman  & 
Co.  hereby  agreeing  to  allow  the  Company  the.  use  and 
occupation  of  their  premises,  and  of  all  tools  and  ma- 
chinery now  in  or  about  the  same,  so  long  as  the  same  shall 
be  required  for  the  completion  of  the  ships  and  enginea 
And,  as  a  security  to  the  said  Company  for  any  advances 
they  may  make  beyond  the  balance  which  will  be  receiv- 
able by  Messrs.  Acraman  &  Co.  under  their  contract  with 
the  Company,  the  undersigned,  W.  Edward  Acraman  and 
A.  John  Acraman  hereby  agree  that  the  Company  shall 
have  a  lien  for  such  balance  upon  the  600  shares  now  held 
by  the  said  W.  Edward  Acraman  and  A.  John  Acraman  in 
the  said  Royal  Mail  Steam-packet  Company. 

"Acraman,  Mobqan,  &  Co. 
"W.  Edwaed  Acraman. 
"Alfred  John  Acraman." 

The  Company  thereupon  took  possession  of  theunfinished 

pp2 
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1848.       ships  and  other  things,  and  proceeded  to  complete  the  ships 
RoTAL      and  other  works,  with  the  assistance  of  the  defendants 
pjJ^^J'^'  and  their  workmen,  under  the  inspection  of  an  inspector 
^'         nominated  hj  the  Company  on  their  behalf    The  defend- 
ants' foreman  made  weekly  returns  to  the  Company's  in- 
spector of  the  necessary  disbursements  in  wages  and  other 
expenses.    After  these  had  been  checked  by  the  inspector, 
the  necessary  sums  were  advanced  weekly  to  the  defend- 
ants>  upon  receipts  prepared  by  the  solicitor  of  the  Com- 
pany, in  the  following  form : — 

''Bristol,  5th  March,  1842. 

'*  We  acknowledge  to  have  received  from  the  Royal  Mafl 
Steam-packet  Company  the  sum  of  1500Z.,  being  on  ao- 
count  of  the  expenses  incurred  by  them  in  completing  the 
ships  and  engines  contracted  for  by  us,  and  which  sum  so 
paid  by  them  is  to  be  ddnted  against  the  balance  receiY- 
able  by  us  under  the  said  contract 

"  Per  proc.  Acraman  &  Co., 

"  Gbobge  Moboah." 

The  advances  to  the  defendants  thus  made  by  the  Com- 
pany amounted  in  the  whole,  prior  to  the  16th  June,  1842, 
to  the  sum  of  21,4862.  Ss.  7(2.  A  fiat  in  bankruptcy  was 
issued  against  all  the  defendants,  bearing  date  the  16th 
June,  1842,  and  gazetted  the  1st  Jiily.  Between  the  16th 
June  and  the  1st  July  the  Company  made  further  pay- 
ments to  the  defendants,  in  like  manner,  to  the  amount 
of  2346t  158.  IcL  The  Company  completed  the  vesseb  in 
April,  1843. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintifis  are  entitled  to  recover  the  whole  or  any  part 
of  those  sums  in  this  action. 

Crowder,  for  the  plaintiffs. — ^The  question  is,  whether, 
on  the  17th  June,  1842,  there  was  a  debt  due  from  the  de- 
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fendants  to  the  plaintiffs,  which  the  latter  are  entitled  to       1848. 
recover  in  the  present  form  of  action.  It  is  submitted,  that       Rotal 
the  money  which  the  plaintiffs  advanced,  in  order  to  com-    p^JS^j^co!' 
plete  the  vessels,  in  pursuance  of  the  agreements  of  the  1st  ^' 

May,  1840,  and  the  26th  February,  1842,  is  recoverable  in 
an  action  on  the  common  counta  At  the  time  the  first 
agreement  was  made  between  the  parties,  Franklyn,  who 
is  one  of  the  defendants,  was  not  a  partner  with  the 
other  defendants.  He  is  to  be  considered  as  having 
become  a  partner  with  them  on  the  1st  January,  1840. 
There  can  be  but  little  doubt,  that,  if  the  original 
partnership  had  remained  unchanged,  and  the  original 
agreement  alone  existed,  the  plaintiffs  woiild  be  entitled 
to  succeed  in  this  action.  The  words  in  the  first  agree- 
ment, that  Holroyd  or  his  partners  shall  forthwith  on 
demand  pay  to  the  Company  any  sums  the  latter  should 
so  pay  or  advance,  do  not  require  any  actual  demand  to 
be  made  to  enable  the  Company  to  recover  such  sums  of 
money  so  advanced.  The  case  resembles  that  of  a  pro- 
missory note,  payable  on  demand — ^there  no  actual  demand 
is  necessary:  the  bringing  the  action  is  a  sufficient  demand. 
Then,  by  the  second  agreement,  Franklyn,  who  had  en- 
tered into  partnership  with  the  other  defendants,  adopts 
the  terms  of  the  previous  agreement  He  also  enjoys  the 
benefits  and  profits  which  would  arise  to  his  co-partners 
from  its  adoption.  The  terms  contained  in  the  second 
agreement  will  be  relied  upon  by  the  defendants.  Those 
terms  are,  that,  as  a  security  to  the  said  Company  for  any 
advance  they  may  make  beyond  the  balance  which  will  be 
receivable  by  Messrs.  Acraman  &  Co.  under  their  con- 
tract with  the  Company,  the  defendants  agree  that  the 
Company  shall  have  a  lien  for  such  balance  upon  certain 
shares  in  the  Company  then  held  by  the  defendants  for 
15002.  The  receipt  of  the  5th  March,  1842,  given  by 
the  defendants,  which  states  that  the  sum  so  paid  by  the 
Company  is  to  be  debited  against  the  balance  receivable  by 
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1848.        the  defendants  under  the  contract,  means  a  debt  on  one 
RoTAL       side  of  an  account    The  true  meaning  of  the  second  con- 
KkSL  SniM-   lYWit  is  not  that  the  money  advanced  should  not  be  paid 
V.      '    until  after  a  balance  shoiild  be  ascertained.   Such,  there- 
fore, being  the  fair  and  reasonable  construction  which  the 
two  contracts  should  receiye,  and  as  Franklyn  enjoyed  the 
benefits  of  both,  and  by  the  terms  of  the  second  acceded 
to  the  first,  and  as  the  money  was  adyanced  by  the  plain- 
tiffs in  pursuance  of  these  contracts,  they  are  entitled  to 
recoTer  in  the  present  form  of  action;  and  there  is  no 
good  reason  why  the  form  of  action  shoiild  be  a  special 
one  for  the  recoyery  of  damages  incurred  to  the  plaintiffs 
for  breach  of  contract  on  the  part  of  the  defendants. 

Tandinson  {BvU  with  him),  for  the  defendants. — ^No 
debt  for  which  this  action  is  maintainable  was  due  from 
Acraman  &  Co.  to  the  plaintiffs  on  the  17th  June, 
1842.  They  coiild  only  maintain  a  special  action  on  the 
contract  after  demand :  Ligktfoot  v.  Creed  (a).  The  sti- 
pulations contained  in  the  first  agreement  are  not  embo- 
died in  the  second,  which  has  reference  to  a  different  state 
of  things.  Under  the  first  agreement,  the  Company  had  to 
exercise  an  option  as  to  whether  they  would,  in  a  certain 
event,  complete  the  ships  with  their  own  capital,  or  require 
Messrs.  Acraman  to  finish  them.  In  the  latter  case  there 
woiild  be  no  claim ;  in  the  former,  only  after  demand.  The 
first  agreement  contemplates  that  Acraman  &  Co.  would 
always  be  in  a  condition  to  supply  the  capital.  The  new 
contract  proceeds  upon  the  basis  that  the  Company  are  to 
have  the  benefit  of  the  skill  of  Acraman  &  Co. ;  and,  in 
order  to  prevent  the  property  vesting  in  assignees,  in  the 
event  of  bankruptcy,  it  is  arranged  that  the  Company  shall 
take  possession  of  the  ships,  under  the  terms  of  the  first 
agreement    On  the  one  side,  advances  are  to  be  made; 

(a)  8  Taunt.  268. 


TRINITY  TERM,   11  VICT.  675 

on  the  other,  instalments  will  become  payable:  and  a  ba-        1848. 
lance  having  been  struck,  the  shares  are  to  stand  as  a        botal 
security  for  advances  beyond  it     The  clause  in  the  first    ^^^^^^q?' 
agreement,  which  provides  for  the  repayment  of  sums  ad-  •• 

vanced,  is  not  inserted  in  the  second,  the  terms  of  which  ^'"*^- 
are  inconsistent  with  such  a  stipulation.  Where  there  is 
an  antecedent  debt,  no  doubt  the  bringing  the  action  is  a 
suflScient  demand :  Birks  v.  Trippet  (a).  But  it  is  other- 
wise where  the  party  has  an  option  to  exercise  before  his 
right  of  action  is  perfect :  Simpson  v.  Rtmth  (6).  But, 
even  if  a  demand  were  made,  it  would  be  of  no  avail 
against  Franklyn,  who  never  entered  into  the  first  con- 
tract :  Atkinson  v.  Bell  (c). 

Crovjder  replied. 

Pollock,  C.  B. — ^The  case  lies  in  a  narrow  compass,  the 
real  question  being,  what  is  the  effect  of  the  agreement 
of  the  26th  February,  1842,  to  which  the  defendant 
Franklyn  was  a  party  ?  Does  that  agreement  contemplate 
advances  to  be  made  by  the  plaintiffs,  which  were  to  be  re- 
coverable/ortAm^  ?  In  order  to  determine  the  question, 
we  must  look  merely  at  that  agreement.  Then  what  do 
the  parties  agree  to?  They  recognise  the  right  of  the 
Company  to  take  possession  of  the  ships  and  engines  on 
the  terms  of  the  former  contract,  and  the  Company  agree 
to  avail  themselves  of  the  assistance  of  Messrs.  Acraman 
&  Co.,  and  to  take  into  their  own  employ  such  of  the  work- 
people then  in  the  service  of  Messrs.  Acraman  as  they  may 
require,  Messrs.  Acraman  agreeing  to  allow  the  Company 
the  use  of  their  premises ;  and,  as  a  security  for  advances 
the  Company  might  make  beyond  the  balance,  they  are  to 
have  a  lien  on  certain  shares.  The  question  then  is,  did 
Franklyn  ever  agree  forthwith  to  repay  advances  made 

(a)  1  Saund.  33  b.         {b)  2  B.  ds  0.  682.         (c)  8  B.  ds  0.  277. 
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from  time  to  time  by  the  Company,  so  as  to  render  those 
adyances  a  debt  recoyerable  instanter  ?  I  cannot  come  to 
any  such  conclusion ;  on  the  contrary,  in  my  opinion,  the 
effect  of  the  agreement  is,  that  the  Company  are  to  go  on 
building  the  ships,  employing  the  workmen  of  Messrs. 
Acraman  as  the  servants  of  the  Company ;  and  it  is  only 
on  the  ultimate  balance  being  ascertained,  that  any  liabi- 
lity to  pay  arise&  The  Company  are  placed  in  this  dilemma. 
If  Franklyn  and  the  other  parties  did  agree  not  only  that 
the  Company  should  take  possession  of  the  ships  upon  the 
terms  of  the  former  agreement,  but  also  that  the  former 
agreement  should  be  incorporated  with  the  latter,  still  a 
demand  would  be  necessary  to  constitute  a  right  of  action. 
Therefore,  in  no  view  are  the  plaintiffs  entitled  to  recover; 
for  either  this  money  is  not  payable  at  all  until  the  ba- 
lance is  ascertained,  or,  if  it  be  payable,  then  a  demand  is 
required  by  the  terms  of  the  agreement 


BoLFB,  R — ^I  am  of  the  same  opinion.  This  action  is 
for  money  paid,  and  money  had  and  received;  and  I  think 
the  action  cannot  be  maintained,  because  the  sums  ad- 
vanced are  not  money  paid  for  the  defendants,  or  money 
had  and  received  for  the  use  of  the  plaintiffs.  By  the  re- 
ceipt of  the  5  th  March,  1842,  the  defendants  acknowledge 
that  they  have  received  from  the  Company  15002.  on  ac- 
count of  the  expense  incurred  in  completing  the  ships, 
which  sum  is  "  to  be  debited  against  the  balance  receivable 
under  the  contract''  It  is  important  to  see,  distinctly,  the 
ground  upon  which  the  parties  are  proceeding.  At  the 
time  of  the  original  transaction  the  firm  of  Acraman  &  Ca 
did  not  consist  of  Franklyn,  and  the  plaintiffs  enter  into 
a  contract  with  that  firm,  whereby  the  latter  agree  to 
build  certain  ships,  and  the  plaintiffs  agree  to  pay  the 
price  by  instalments.  Acraman  &  Co.  commence  build- 
ing the  ships,  and  four  instalments  are  paid  prior  to  the 
Slst  December,  1840,  on  which  day  Franklyn  became  a 


V, 

Agbamaw. 
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partner.  The  case  would  be  rendered  more  clear^  if  wo  1848. 
suppose,  that,  from  the  31st  December,  1840,  the  firm  of  Rotal 
Acraman  &  Co.  consisted  of  Franklyn  alone.  On  the  6th  p^omt  Co." 
February,  1841,  another  instalment  is  paid;  but  the  defend- 
ants are  unable  to  complete  the  vessels.  Now,  the  Com- 
pany had  stipulated  that,  in  case  of  defaiilt,  it  should  be 
lawful  for  them  to  take  possession  of  the  ships,  and  to 
complete  the  works  by  any  persons  whom  they  should  think 
fit  to  employ,  and  to  pay  such  persons;  and  that  Acraman 
&  Co.  shovlA  forthwith  on  demand  pay  to  the  Company  all 
sums  which  they  should  so  pay  in  advance.  The  Company 
do  take  possession  of  the  ships  and  go  on  with  the  works, 
which  they  have  since  completed.  Then,  what  are  their 
rightsl^to  bring  an  action  against  the  parties  with  whom 
they  contracted,  not  Franklyn,  for  a  breach  of  that  con- 
tract; and  the  measure  of  damage  would  be  the  dif- 
ference between  the  instalments  which  remained  to  be 
paid,  and  the  sum  which  they  had  expended  in  order  to 
complete  the  ships.  The  Company  clearly  contemplated 
that  they  might  be  driven  to  make  large  advances,  and 
look  to  the  firm  of  Acraman  &  Co.  for  payment  out  of  the 
balance;  and  therefore  they  stipulate  that  it  shall  be  law- 
ful for  them  to  pay  the  persons  employed  such  reasonable 
sums  as  they  shall  see  fit,  and  that  Acraman  &  Co.  shall 
^^  forthwith  on  demand '^  repay  the  sums  so  advanced.  If 
it  were  necessary  to  decide  the  point,  I  should  say,  that^ 
supposing  there  was  no  new  partner,  it  is  obvious  that  the 
agreement  gives  no  right  to  maintain  an  action  for  money 
paid,  or  money  had  and  received,  unless  on  demand,  for 
those  words  are  an  essential  part  of  the  contract  It  would 
be  absurd  to  say  that  the  Company  might  spend  money  in 
building  the  ships,  and  bring  an  action  without  informing 
Acraman  &  Co.  of  what  had  been  spent  The  Company 
could  only  recover  after  demand,  if  there  had  been  no 
alteration  in  the  firm  of  Acraman  &  Co.  I  will  now  assume 
that  the  firm  consisted  of  Franklyn  alone:  then  the  plain- 
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1648.  tijBb  take  possession  of  the  ships,  under  the  original  oontimct 
BoTAL  and  the  agreement  to  which  Franklyn  iras  a  party,  and 
Q^  employ  Franklyn's  workmen.  At  the  end  of  the  first  week 
Z\tAw  ^®  Company  expend  150(ML,  and  Franklyn  signs  a  receipt, 
in  which  he  acknowledges  that  he  has  received  that  amount, 
^  to  be  debited  against  the  balance  receivable  by  him  under 
the  contract""  Franklyn  in  effect,  says,  "  Tou  had  a  right 
to  take  possession,  and  you  have  taken  possession;  you 
had  a  right  to  employ  whom  you  chose  of  my  workmen; 
I  acknowledge  the  receipt  of  that  sum,  to  be  debited  against 
what  is  eventually  coming  to  me  ;"  that  is,  part  payment 
of  the  balance  receivable  under  the  contract,  not  money 
paid  for  the  defendant's  use.  If  the  plaintiflb  chose  to  ad- 
vance more  than  was  eventually  coming  to  the  defendant, 
possibly  there  might  be  evidence  to  support  an  action  for 
money  had  and  received;  but  the  plaintiffs  had  not  made 
such  advances  at  the  time  this  action  was  brought 

Platt,  R — ^I  am  of  the  same  opinion.  On  reading  the 
document  signed  by  Franklyn,  I  do  not  see  how  the  present 
action  can  be  maintained.  Whether  that  document  in- 
volves all  the  terms  of  the  previous  agreement,  it  is  not 
necessary  to  inquire,  because  the  stipiilation  clearly  is,  that 
the  balance  must  be  ascertained  before  the  plaintiffs  can 
claim  any  advances;  and,  inasmuch  as  that  time  has  never 
arrived,  the  present  action  cannot  be  maintained. 
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Whereas,  hj  a  rule  of  Easter  Term,  in  the  7th  year  of  the 
reign  of  her  present  Majesty,  Queen  Victoria,  it  was  ordered, 
''  That,  for  the  future,  it  shall  not  be  necessary  to  have  a 
warrant  of  attorney  to  acknowledge  satisfaction  of  a  judg- 
ment, or  a  judge's  fiat  thereon,  but  that  it  shall  be  requisite 
only  to  produce  a  satisfaction-piece  similar  to  that  in  use 
in  the  Court  of  Queen's  Bench,  except  that  in  all  cases 
such  satisfaction-piece  shall  be  signed  by  the  plaintiff  or 
plaintiffs,  or  their  personal  representatiyes,  and  such  sig- 
nature or  signatures  shall  be  witnessed  by  a  practising 
attorney  of  one  of  the  courts  of  Westminster,  expressly 
named  by  him  or  them,  and  attending  at  his  or  their  re- 
quest,  to  inform  him  or  them  of  the  nature  and  effect  of 
such  satisfaction-piece  before  the  same  is  signed,  and 
which  attorney  shall  declare  himself,  in  the  attestation 
thereto,  to  be  the  attorney  to  the  person  or  persons  so 
signing  the  same,  and  state  he  is  witness  as  such  attorney; 
but  any  judge  at  Chambers  shall  have  power  to  make  an 
order,  dispensing  with  such  signature  of  the  plaintiff  or 
plaintiffs,  or  their  personal  representatives,  under  special 
circumstances,  as  he  may  think  right ;  and  that,  in  cases 
where  the  satisfaction-piece  is  signed  by  the  personal  re- 
presentative of  a  deceased  plaintiff,  he  shall  prove  his  re- 
presentative character  in  such  way  as  the  Master  may 
direct :"  IT  IS  ORDERED,  that  so  much  of  the  said  rule 
as  requires  a  satisfaction-piece  similar  to  that  in  use  in  the 
Court  of  Queen's  Bench  to  be  produced,  be  revoked,  and 
that  the  following  form  of  satisfaction-piece  be  in  future 
used,  in  lieu  of  the  same : — 


''In  the 


Temiy  in  the 


year  of  the  reign  of  Qoeen 


Victoria. 

^.towit   SatisfiMrtiim is admowledged between 

plaintiff,  and defendant^  in  an  action for 

and . 


And do  herebj  expressly  nominate  and 


appoint i  attorney-at-law,  to  witness  and  attest 

ezecotion  of  this  acknowledgment  of  sads&ction. 

^Judgment  entered  on  the day  of — 


in 


the  year  of  oar  Lord  18—. 

''Boa  No. 

^Signed  by  the  said ^  in  the^ 

presence  of  me ^  of ^  one 

of  the  attomies  of  the  Court  of 

at  Westminster.  And  I  hereby 

declare  myself  to  be  attorney  for 

and  on  behalf  of  the  said ; 

expressly  named  by  h — ^  and  at- 
tending at  h —  request^  to  in- 
form h —  of  the  nature  and  effect 
of  this  acknowledgment  of  satis- 
faction, (which  I  accordingly  did 
before  the  same  was  signed  by 
h — );  and  I  also  declare  that  I 
subscribe  my  name  hereto  as  such 
attorney. 

(Signed)       Denman, 

Tnoa  WnDE, 
Fbed.  Pollock, 
E.  H.  Aldebson, 
J.  Patteson, 
J.  T.  Coleridge, 


(Signature.) 


9  the  aboTo 

named  plaintiff 
(Date) 


T.  COLTMAN, 

W.  H.  Maulb, 
Wm.  Wightman, 
C.  Cresswkll, 
F.  T.  Platt, 
W.  Erlb. 
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SITTINGS  AFTER  TRINITY  TERM. 


Thomas  Watson  and  Elizabbth  Spbncb  v.  Peabson.  J^vly  ll. 

-ZjlSSUMPSIT. — ^The  declaration  stated,  that,  by  an  agree-  A  teetator,  by 
ment  of  the  5th  September,  1845,  the  plaintiffs  agreed  the  2eUi^*^ 
to  sell,  and  the  defendant  to  purchase,  certain  land  and  ^^  ^^^foif*" 
premises  for  a  certain  sum  of  money;  and  the  plaintiffs  lows:— "I give 
(inter  alia)  agreed  to  deduce  a  good  title  thereto.    The  my  wile  K, 
declaration  averred,  that,  although  the  plaintiffs  did  deduce  j|  ^'  2idp^^ 
a  good  and  sufficient  title  in  fee  simple  of,  and  in,  and  ^"^  execa- 
to  the  said  premises,  so  as  to  enable  the  plaintiffs  to  con-  mimstmton, 
yey  the  same  to  the  defendant,  &c.,  of  which  the  defendant  penonalee- 
had  notice,  yet  the  defendant  would  not  complete  the  J^^^J^ 
purchase,  and  that  he  had  not  paid  the  said  sum  of  ^T^  ^  P*7 

*  the  rente,  m- 

money,  &C.  terest^andpio- 

The  defendant  pleaded,  that  the  plaintiff  did  not  deduce  q^  my  Mid 
a  good  and  sufficient  title  in  fee  simple  of,  in,  and  to  the  ^^a^f^JJd*' 
said  premises,  so  as  to  enable  the  plaintiffs  to  convey  the  *ft«r  her  de- 

C6e8e  to  Dftv 

same  to  the  defendant  in  fee  simple,  modo  et  forma.  After  and  apply  the 
issue  joined,  by  consent  and  by  order  of  PlaM,  R,  the  JStmSatir' 
following  case  was  stated  for  the  opinion  of  the  Court: —    thererfforand 

towards  the 

William  Spence,  at  the  time  of  making  his  will,  here-  my  children 
inafter  set  out,  and  thence  to  his  death,  was  seised  in  fee  u^^LwSfbe- 

nefit  of  niryi* 
Yorship ;  and,  after  their  several  deoeaseB,  I  give  and  devise  the  share  of  her  eo  dying 
unto  ner  children  and  unto  his  or  their  heirs,  as  tenants  in  oommoiu     I  give,  direct 
ordain,  and  appoint  unto  my  eaid  wife  £.,  to  W.  H.,  and  J.  0.,  their  hors,  exeoators,  and 
administrators,  power  and  authority  to  seD,  dispose  oS,  mortgage,  lease  and  otherwiM 


in  all  manners  manage  my  estate,  both  real  and  personal,  as  if  I  were  livinff.  I  ap- 
point my  wife  E.,  and  W.  H.  and  J.  C,  the  executors  of  this  my  wUl,  and  also  guar- 
dians of  my  children."     The  testator  died  in  1825,  leaving  his  widow  K  (one  of  the 


plaintiffs)  and  three  infimt  daughters  unmarried,  the  proungest  of  whom  died  in  1844;  and  the 
eldest  in  1832  married,  and  had  several  children  livmg  at  the  date  of  the  hereinafter-men- 
tioned contract  of  sale.  J.  C.  never  acted  under  the  will,  and,  in  1833,  executed  a  deed  dis- 
claiming all  interest  under  the  will.  The  other  party,  W.  H.,  died  in  1840.  In  1845,  E., 
the  testator's  widow,  entered  into  a  contract  to  sell  certain  hmd  of  which  the  testator  was 
seised  in  fee  simple  at  the  time  of  his  death : — ffdd,  in  an  action  by  E.  against  the  vendee 
for  the  reoovery  of  the  purchase-money,  that  she  took  an  estate  in  fee  sin^  in  the  land  ia 
question,  and  could  therefore  give  a  good  title. 
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of  the  messuages,  lands,  tenements,  and  real  estate  in  his 
will  mentioned,  which  comprised,  amongst  others,  an  un- 
divided moiety  of  the  messuages,  lands,  and  tenements  in 
the  declaration  mentioned.  He  made  his  will  on  the 
26th  July,  1825,  which  was  duly  executed  to  pass  real 
estate,  and  is  as  follows : — 

''  This  is  the  last  will  and  testament  of  me,  William 
Spence,  of  Sculcoates,  in  the  city  of  York,  brewer,  made 
this  26th  day  of  July,  1825.    I  give  and  devise  unto  my 
dear  wife  Elizabeth,  William  Hall,  of  Sculcoates  aforesaid, 
Esq.,  Joseph  Clarke,  of  the  town  of  Kingston-upon-Hull, 
Gent,  their  heirs,  executors,  and  administrators,  all  my 
real  and  personal  estates  whatsoever,  upon  trust  to  pay 
the   rents,   issues,   and  produce  thereof   unto  my   said 
wife  during  her  life,  and  from  and  after  her  decease  to 
pay  and  apply  the  rents,  issues,  and  profits  thereof  for  and 
towards  the  maintenance  of  my  children  during  their  re- 
spective lives,  with  benefit  of  survivorship,  and  from  and 
after  their  several  deceases,  I  give  and  devise  the  share  of 
her  so  dying  unto  her  children,  and  his  or  their  heirs,  as 
tenants  in  common ;  and  if  only  one  of  my  children  shall 
leave  issue,  I  give  and  devise  the  whole  of  my  said  real 
and  personal  estates  unto  the  heirs,  executors,  and  ad- 
ministrators of  such  of  my  said  children ;  and  if  all  my 
said  children  shall  die  without  issue  under  age  (but  at  age 
I  vest  their  legacies),  then  I  give  and  devise  the  same  unto 
and  equally  between  my  two  brothers-in-law,  the  sons  of 
my  father,  in  equal  shares,  as  joint  tenants.  I  give,  ordain, 
direct,  and  appoint  unto  my  said  wife  Elizabeth,  the  said 
William  Hall,  and  the  said  Joseph  Clarke,  their  heirs,  exe- 
cutors, and  administrators,  power  and  authority  to  sell, 
dispose  of,  mortgage,  lease,  or  otherwise  in  all  manners 
manage  my  estate,  both  real  and  personal,  as  if  I  were 
living;  and  I  exonerate  purchasers  from  seeing  to  the 
application  of  any  purchase-money  for  which  they  or  any 
of  them  may  give  a  receipt  I  appoint  my  said  wife  Eliza- 
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beth,  and  the  said  William  Hall  and  Joseph  Clarke,  the      ^  1848. 
executors  of  this  my  will,  and  also  the  guardians  of  my 
said  children ;  and  I  revoke  all  former  wills  by  me  made. 
In  witness  whereof  I  have  hereunto  set  my  hand  and  seal, 
the  day  and  year  first  before  mentioned. 

^'William  Spbngb. 
"  Signed,  sealed,  &c.  in  the  presence  of  us,  C.  R.  A., 
R.  C.,  S.  H." 

Mr.  Spence  died  on  the  6th  August,  1826,  leaving  his 
widow,  who  is  one  of  the  present  plaintiffs,  and  three  un- 
married daughters,  who  were  then  of  the  ages  of  seven- 
teen, fourteen,  and  eleven,  him  surviving;  viz.  Mary,  Jane, 
and  Caroline.  The  latter  departed  this  life  on  the  7th  of 
October,  1844;  and  in  the  month  of  March,  1832,  the  said 
Mary  Spence  married  William  Ouston,  of  the  town  of 
Eingston-upon-HuU;  and  there  have  been  issue  of  this 
marriage  several  infant  children  living  at  the  date  of  the 
contract  of  sale  hereinafter  mentioned,  and  still  living. 

The  said  Joseph  Clarke  never  acted  under  the  will,  but 
on  the  13th  April,  1833,  executed  the  following  deed,  dis- 
claiming all  interest  under  the  will : — 

"To  all  to  whom  these  presents  shall  come,  Joseph 
Clarke,  of  &c. — ^Whereas  William  Spence,  late  of  the 
parish  of  Sculcoates,  in  the  county  of  York,  brewer,  duly 
made  and  published  his  last  will  and  testament,  bearing 
date  the  21st  of  July,  1825,  whereby  he  gave  and  de- 
vised unto  his  wife  Elizabeth,  William  Hall,  of  Sculcoates 
aforesaid,  £sq.,  and  to  the  said  Joseph  Clarke,  their  heirs, 
executors,  and  administrators,  all  his  real  and  personal 
estates  whatsoever,  upon  certain  trusts  therein  mentioned, 
and  the  said  testator  appointed  his  said  wife  Elizabeth, 
and  the  said  William  Hall  and  Joseph  Clarke,  the  exe- 
cutors of  his  said  will;  and  whereas  the  said  William 
Spence  departed  this  life  on  or  about  the  6th  day  of 
August^  1826,  without  having  revoked  or  altered  his  aaid 
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1848.       wiD,  which  was  duly  proved  in  the Court  of  Yorl^ 

on  &C.,  by  the  said  Elizabeth  Spence  and  the  said  William 
Hall,  the  said  Joseph  Clarke  having  renounced  probate 
thereof;  and  whereas  the  said  Joseph  Clarke  having  de- 
clined to  act  in  the  said  executorship,  or  to  accept  the 
trusts  of  the  said  will,  hath  agreed  to  execute  the  present 
disclaimer  thereof  Now  know  ye,  that  he,  the  said  Joseph 
Clarke,  doth,  by  these  presents,  absolutely  and  irrevocably 
disclaim  all  the  real  and  personal  estates,  trusts,  powers, 
and  authorities  whatsoever,  in  and  by  the  said  recited  will 
of  the  said  William  Spence  devised  and  bequeathed  or 
given  to  him,  along  with  the  said  Elizabeth  Spence  and 
William  Hall,  their  heirs,  executors,  and  administrators  as 
aforesaid ;  and  the  said  Joseph  Clarke  doth  hereby  cove- 
nant and  declare,  that  he  has  not  accepted  the  devise  and 
bequest  contained  in  the  said  recited  will  of  the  said  Wil- 
liam Spence,  nor  any  of  the  trusts  and  authorities  thereby 
given  or  reposed  in  the  said  Joseph  Clarke  as  aforesaid ; 
nor  hath  he  done,  or  permitted  or  suffered  to  be  done,  or 
been  party  or  privy  to  the  doing  of  any  act,  deed,  matter, 
or  thing  whatsoever,  which  can  or  may  be  devised  or  con- 
strued an  acceptance  thereof,  or  whereby,  or  by  reason  or 
means  whereof,  the  real  and  personal  estates  of  the  said 
testator  are,  can,  shall,  or  may  be  vested  in  him,  or  in  any 
wise  impeached,  charged,  affected,  or  incumbered,  in  title, 
estate,  or  otherwise  howsoever. 
"  In  witness  whereof,  &a  "  Joseph  Cla&eb.'' 

The  said  William  Hall  died  on  or  about  the  28th  day 
of  November,  1840.  On  or  about  the  5th  of  February, 
1845,  the  plaintiffs  entered  into  a  contract  to  convey 
to  the  defendant,  for  valuable  consideration,  the  mes- 
suages, lands,  and  tenements  in  the  declaration  men- 
tioned, (of  the  other  undivided  moiety  of  which  the  said 
plaintiff  Thomas  Watson  was  seised  in  fee) ;  but  the  de- 
fendant objected,  that  the  plaintiffs  could  not,  under  the 
<urcum8tanceS|  make  a  good  title  in  fee  simple  to  a  pur- 
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chaser  for  valuable  consideration  to  the  moiety  of  the  said        1848. 
messuages,  lands,  and  tenements  devised  by  the  will  of  the 
said  William  Spence. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiffs  can  make  a  good  title  in  fee  simple  to  a  pur- 
chaser for  valuable  consideration  to  the  moiety  of  the 
said  messuages,  lands,  and  tenements  devised  by  the  will 
of  the  said  William  Spence ;  if  they  can,  the  parties  agree 
that  judgment  shall  be  entered  for  the  plaintiffs  for  the  sum 
of  202.;  and,  if  not,  that  a  nolle  prosequi  shall  be  entered. 

The  case  was  argued  in  the  sittings  after  last  £aster 
Term  (May  15th  and  16th),  by 

Tomlinson,  for  the  defendant. — The  question  for  the  opin- 
ion of  the  Court  arises  upon  the  construction  to  be  put  upon 
the  terms  of  a  very  obscure  will,  the  question  being,  whether 
the  plaintiffs  can  make  a  good  title  to  an  estate  which  they 
have  sold  to  the  defendants.  It  is  submitted,  that  they 
cannot.  Here,  one  of  the  trustees  having  died,  and  the  other 
disclaimed,  the  surviving  trustee  cannot  make  a  good  title 
to  the  estate.  In  Townsend  v.  Wilson  (a),  a  power  of  sale 
was  reserved  to  three  trustees  and  their  heirs ;  one  of  the 
trustees  died,  and  the  two  surviving  trustees  executed 
a  power  of  sale :  and  it  was  held,  that  the  power  was 
not  well  executed,  although  the  deed  expressly  provided 
that  the  money  arising  from  the  sale  should  be  entrusted 
to  the  trustees  for  the  time  being,  and  although  it  also 
reserved  a  power  in  case  of  death,  &c.,  to  appoint  new 
trustees.  In  HaJl  v.  Dewes  (6),  Lord  Eldon  said,  that  he 
did  not  agree  with  the  decision  in  the  preceding  case, 
and  that  '^  it  must  be  understood  that  he  proceeded  on 
the  ground  that  he  could  not  compel  the  purchaser  to 
accept  the  title,  for  he  should  be  sorry  to  have  it  re- 
corded that  he  agreed  to  that  case."    It  would  seem,  that 

(a)  1  B.  k  Aid.  608.  (h)  1  Jac.  189. 

VOL.  II.  Q  Q  EXCH. 
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1848.  his  Lordship's  decision  went  rather  upon  the  ground,  that 
the  title  was  not  marketable,  than  that  it  was  absolutely 
bad-  In  Sugden  on  Powers,  6th  edit,  Vol  2,  p.  490,  there 
are  the  following  remarks  upon  these  two  cases :  "  There 
was  more  difficulty  in  deciding  against  the  title  in  HaU 
Y.  Dewes,  than  there  was  in  Townsend  v.  WiUan;  for,  in 
the  former  case,  the  remainder  in  fee  was  vested  in  the 
trustees,  to  sell,  and  it  is  clear  that  the  sunriyors  or 
survivor  of  the  trustees  could  have  sold  without  the  con- 
currence of  the  heirs  of  the  deceased  trustees.  The  power 
of  sale  and  exchange  directed  to  be  inserted,  was  with 
the  consent  of  the  three,  their  heirs  or  assigns,  seeming, 
therefore,  to  require  the  consent  of  the  very  persons  in 
whom  the  previous  trust  for  sale  was  reposed;  and  the  other 
expressions  in  the  articles  strongly  confirmed  this  view. 
But  if  the  articles  imperatively  required  new  trustees  to 
be  chosen  upon  every  vacancy,  then  Lord  Eldon's  opinion 
depended  upon  that  clause,  which,  in  efiect,  disabled  sur- 
viving trustees  from  acting  in  the  power  of  sale  until  the 
number  was  complete."  The  same  remarks  are  to  be 
found  in  the  7th  edition  of  the  same  work,  Vol.  2,  p.  465. 
In  Bradford  v.  Belfield  (a),  it  was  held,  that  a  trust  for 
sale,  vested  in  A.  and  his  heirs,  could  not  be  executed 
by  an  assign  of  A.  In  that  case,  the  Vice-Chancellor  held 
the  decision  in  Townsend  v.  Wilson  to  be  binding.  Unless 
the  power  is  given  to  the  surviving  trustee,  he  cannot 
make  a  good  title:  Dyer,  177  a,  (32).  [He  also  referred 
to  Dyer,  219  a,  (8).]  In  Co.  Litt.  113.  a,  in  a  note  to  the 
position  of  Littleton,  that,  in  a  certain  case,  the  executors 
may  sell  after  the  death  of  their  testator,  it  is  said — "  Here 
it  appeareth  that  the  executors,  having  but  a  power,  as  Lit- 
tleton putteth  the  case,  to  sell,  they  must  all  join  in  the 
sale.  Then  put  the  case,  that  one  dies,  it  is  regularly 
true,  that,  being  but  a  bare  authority,  the  survivors  cannot 
sell.    But  if  a  man  deviseth  his  land  to  A.  for  term  of  life, 

(a)  2  Sim.  264. 
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and  that,  after  his  decease,  his  land  shall  be  sold  by  his  ^^Q^« 
executors  generally  (as  Littleton  here  putteth  his  case), 
and  make  three  or  four  executors,  and  during  the  life  of 
A.  one  of  the  executors  dieth,  and  then  A.  dieth,  the  other 
two  or  three  executors  may  sell,  because  the  land  could  not 
be  sold  before,  and  the  plural  number  of  the  executors  re- 
mains. But  if  they  had  been  named  by  their  names,  as 
I.  S.,  I.  N.,  I.  D.,  and  I.  G.,  his  executors,  then,  in  that 
case,  the  survivors  could  not  sell  the  same,  because  the 
words  of  the  testator  could  not  be  satisfied;  and  I  myself 
knew  this  case  adjudged."  There  is  this  distinction  between 
a  class  named  generally,  to  whom  the  power  is  entrusted, 
and  individuals  pointed  out  specifically  by  name.  The 
remarks  in  Sugden  on  Powers,  7th  edit.  Vol.  1,  p.  144,  may 
be  referred  to  on  this  branch  of  the  subject  Even  supposing 
the  devise  to  be  to  trustees  in  fee,  still  the  power  could 
not  be  exercised  without  the  concurrence  of  the  trustee 
who  has  renounced. 

In  the  next  place,  the  trustees  do  not  take  an  estate  in 
fee  simple,  but  only  a  chattel  interest  In  Doe  d.  White  v. 
Simpson  (a),  a  testator  devised  lands,  arrears  of  rent,  and 
a  bond  and  judgment  to  trustees  and  the  survivor,  and  the 
executors  &c.  of  such  survivor,  in  trust,  out  of  the  rents  and 
profits  of  the  said  estates  and  arrears,  &c.  to  pay  certain  an- 
nuities for  lives, and  a  sum  in  gross;  and  from  and  afterpay- 
ment of  the  said  annuities  and  money,  the  testator  devised 
successive  estates  for  lives,  remainder  to  M.in  tail,  remainder 
to  his  own  right  heirs ;  and  he  also  gave  a  general  power  of 
leasing  to  the  trustees,  for  the  best  rent,  with  an  allowance 
of  10/.  a-year  each  for  their  trouble;  and  it  was  held,  that 
the  purposes  of  the  trust  being  all  answered  by  the  death 
of  the  annuitants,  and  the  raising  of  money  for  legacies, 
the  remainder-man  in  tail  (the  life  estate  being  spent)  took 
a  legal  estate  in  the  premises;  for  where  the  purposes  of 

(a)  5  East,  162. 
QQ  2 
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1848^  a  trust  may  be  answered  by  giving  the  trustees  a  less  estate 
than  a  fee,  no  greater  estate  shall  pass  to  them  by  trnpU- 
cation;  but  the  uses  in  remainder  limited  on  such  lesser 
estate  so  given  to  them,  shall  be  executed  by  the  statute. 
Hawker  y.  Hawker  (a),  and  Doe  d.  Budden  v.  Harris  (b) 
are  also  authorities  to  shew,  that  trustees  are  to  have 
no  greater  estate  than  is  necessary  for  the  trusts-  In 
Doe  d.  Player  v.  NichoUs  (c),  Bayley,  J.,  said — "  It  may  be 
laid  down  as  a  general  rule,  that  where  an  estate  is  de- 
vised to  trustees  for  particular  purposes,  the  legal  estate  is 
vested  in  them  as  long  as  the  execution  of  the  trust  re- 
quires it,  and  no  longer ;  and  therefore,  as  soon  as  the  trusts 
are  satisfied,  it  will  vest  in  the  person  beneficially  entitled 
to  it"  So  in  Barker  v.  Oreenwood  (d),  Parke,  R,  says — 
"  There  is  no  doubt  that  the  general  rule  of  law  is,  that 
wherever  there  is  a  limitation  to  trustees,  although  vrith 
words  of  inheritance,  the  trustees  are  to  take  only  so  much 
of  the  legal  estate  as  the  purposes  of  the  trust  require." 
The  following  cases  may  be  referred  to: — Doe  d.  Shdley 
V.  Edlin  (e) ;  Doe  A  Cadogan  v.  Ewart  (/) ;  Ada/ma  v. 
Adams  (gr) ;  Ware  v.  PoUiiU  (A) ;  and  the  cases  referred  to 
in  2  Sugden  on  Powers,  6th  edit,  p.  49.  The  reasons  given 
may  be,  in  some  instances,  artificial  It  is  therefore  sub- 
mitted, that  the  plaintifis  could  not  give  a  good  title 
to  the  moiety  of  the  estate  in  question,  as  they  took  only 
a  limited  interest,  with  a  power  of  sale. 

Cowling,  for  the  plaintiffs.  —  It  is  submitted,  the  fee 
simple  in  the  moiety  of  the  property  of  the  testator  pass- 
ed to  the  trustees  by  the  will  in  question.  The  testa- 
tor commences  his  will  by  stating,  that  he  devises  all  his 
real  and  personal  estate  to  the  parties  therein  named,  to 
them  and  their  heirs,  and  he  names  them  executors.    They 

(a)  3  B.  <k  A.  637.  (<;)  4  Ad.  &  £.  582. 

lb)  2  D.  <fc  R.  36.  (f)  7  Id.  636. 

(c)  1  B.  &  C.  342.  (^)  6  Q.  B.  860. 

(d)  4  M.  <fc  W.  429.  (A)  11  Yes.  267. 
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clearly  take  all  the  personal  property.  If  the  case  rested  1848. 
there,  the  legal  estate  would  also  pass.  Is  there  anything 
in  the  will  to  limit  this  ?  This  is  not  an  estate  by  impli- 
cation. It  is  clear  that  they  must  have  the  legal  estate  to 
some  extent  The  trustees,  their  heirs,  &c.  have  power  to 
sell,  dispose,  and  mortgage,  lease,  or  otherwise  in  all  man- 
ners manage  the  testator's  estate,  both  real  and  personal, 
as  if  he  were  then  alive.  These  powers  are  very  extensive. 
There  is  nothing  to  shew  any  limitation  as  to  time.  The 
cases  quoted  on  the  part  of  the  defendant  are  clearly  dis- 
tinguishable from  the  present  In  Doe  i  White  v.  Simp- 
son (a),  there  were  no  words  giving  a  fee.  The  decision 
there  was,  that  the  Court  could  not  imply  a  fee.  Assum- 
ing the  case  of  Hawker  v.  Hawker  (b)  to  have  been  rightly 
decided,  it  is  not  like  the  present  In  Sugden  on  Powers, 
7th  edit,  VoL  1,  p.  128,  this  decision  is  questioned.  It  is 
there  said — "  It  has  always  been  considered,  that  a  devise  to 
trustees  and  their  heirs,  upon  trust,  in  a  given  event  to  sell, 
or  to  do  any  other  act  which  may  require  the  inheritance, 
vests  the  legal  fee  in  the  trustees,  and  they  cannot,  upon  the 
construction  of  anysubsequent  devise, be  held  to  take  merely 
a  power,  for  that  would  defeat  the  express  devise  to  them. 
This  will  was  not  alluded  to  in  the  late  case  of  Hawker  v. 
Hawker,  nor  does  the  attention  of  the  Court  appear  to  have 
been  called  to  it"  The  cases  of  Doe  v.  NichoUs  (c),  and  Doe  v. 
Harris  (d),  are  also  clearly  distinguishable.  Here  the  trusts 
require  that  the  fee  should  pass,  otherwise  the  trustees 
might  lose  the  estate  when  the  exigencies  of  the  trust  would 
be  most  in  need  of  it 

In  the  second  place,  the  disclaimer  of  one  of  the  parties 
does  not  affect  the  plaintiffs'  title.  A  devise  to  certain 
parties  is  a  devise  to  those  who  do  not  choose  to  disclaim. 
[On  this  point  he  cited  Sugden  on  Powers,  7th  edit,  VoL 
1,  p.  46.] 

(a)  6  East,  162.  (c)  1  B.  <fe  C.  336. 

(h)  3  B.  «k  A.  537.  (d)  2  D.  <fc  R.  36. 
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1848.  In  the  third  place,  it  may  be  contended,  that  the  powen 

Watson  &r^  remote.  At  all  events,  they  are  good  for  the  time.  The 
P^j^y  authorities  on  this  point  are  conclusively  in  the  plaintiff's 
favour:  2  Sugden  on  Powers,  7th  edit,  p.  470.  The  main 
question,  however,  in  the  case  is,  whether  the  surviving  trua- 
tee  can  make  a  good  title.  It  appears  to  be  admitted  by  the 
defendant,  that  the  authorities  do  not  seem  to  proceed  upon 
any  broad  ground  on  this  point;  and  that,  in  many  cases, 
the  Courts  have,  to  a  certain  extent,  frustrated  the  intention 
of  testators.  Here  the  power  (so  called)  is  to  be  exercised  by 
the  same  parties  as  were  to  have  the  legal  estate.  In  Janes 
V.  Price  (a),  a  testator  appointed  three  persons  and  their 
respective  heirs  and  assigns  his  executors,  and  gave  to  them 
and  to  their  respective  heirs  and  assigns  all  his  real  and 
personal  estates,  in  trust  for  the  purposes  after  set  forth; 
and  first,  that  they  and  their  respective  heirs  and  assigns 
should  sell  his  real  estates;  and  he  empowered  them  and 
their  respective  heirs  and  assigns  to  convey  the  estates, 
and  to  give  receipts  for  the  consideration  money.  He  then 
requested  the  executors  of  his  will  to  sell  his  farming 
stock,  furniture,  &c. ;  and  out  of  the  monies  so  arising,  and 
all  other  portions  of  his  personal  estate,  he  required  them 
and  their  respective  heirs  and  assigns  to  pay  all  his  debts, 
&c.  One  of  the  trustees  and  executors  died.  The  two  sur- 
vivors agreed  to  sell  the  real  estates.  The  Court,  in  a 
suit  for  a  specific  performance  of  the  agreement,  rejected 
the  word  " respective^'  and  held,  that  the  two  surviving 
trustees  and  executors  could  sell  and  convey  the  estates 
to  the  purchaser,  and  that  the  debts  were  charged  on  the 
proceeds  of  the  real  estates,  and,  consequently,  that  the 
receipt  clause  was  unnecessary.  [He  also  referred  to 
Howarth  v.  Smith  (6).]  The  case  of  Townsend  v.  Wilson  (c) 
is  distinguishable  from  the  present.  The  trustees  there 
had  a  mere  power,  which  was  given  by  deed  to  the  three 

(a)  11  Sim.  5f)7.  (b)  6  Sim.  161. 

(c)  1  B.  <Sr  Aid.  608. 


V. 

Peabsom. 
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and  tJieir  heirs.  In  Hall  v.  Dewes  (a),  Lord  Eldon  held,  1848. 
that  the  question  turned  on  the  construction  of  marriage  Watson 
articles,  and  that,  in  the  then  existing  state  of  the  autho- 
rities, he  could  not  compel  the  purchaser  to  take  the 
title.  The  case  of  Bradford  v.  Belfield  (6)  is  also  distin- 
guishable from  the  present  [He  also  cited  2  Sugden  on 
Powers,  7th  edit,  p.  467]. 

Tomlinsoii  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  was  a  special  case,  the  only  point  being, 
whether  the  plaintiffs  could  make  a  good  title  to  an  estate 
which  they  had  agreed  to  sell  to  the  defendant  The  ques- 
tion turns  entirely  on  the  construction  to  be  put  on  the  will 
of  William  Spence,  the  husband  of  the  plaintiff,  Elizabeth 
Spence.  The  will  was  dated  on  the  26th  of  July,  1825, 
and  is  as  follows: — "  This  is  the  last  will  and  testament  of 
me,  William  Spence,  of  Sculcoates,  in  the  county  of  York, 
brewer,  made  this  26th  day  of  July,  in  the  year  1825.  I 
give  and  devise  unto  my  dear  wife  Elizabeth,  William 
Hall,  of  Sculcoates  aforesaid,  esquire,  and  to  Joseph 
Clarke,  of  the  town  of  Kingston-upon-Hull,  gentleman, 
their  heirs,  executors,  and  administrators,  all  my  real  and 
personal  estates  whatsoever,  upon  trust  to  pay  the  rents, 
interests,  and  produce  thereof  unto  my  said  wife  during 
her  life,  and,  from  and  after  her  decease,  to  pay  and  apply 
the  rents,  issues,  and  profits  thereof  for  and  towards  the 
maintenance  of  my  children  during  their  respective  lives, 
with  benefit  of  survivorship;  and,  from  and  after  their 
several  deceases,  I  give  and  devise  the  share  of  her  so  dying 
unto  her  children,  and  his  or  their  heirs,  as  tenants  in 

(n)  1  Jac.  189.  (h)  2  Sim.  265. 
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1848.  common;  and,  if  only  one  of  my  children  shall  have  issae, 
I  give  and  devise  the  whole  of  my  said  real  and  personal 
estates  unto  the  heirs,  executors,  and  administrators  of 
such  of  my  said  children;  and,  if  all  my  said  children 
shall  die  without  issue  under  age  (but  at  age  I  vest  their 
legacies),  then  I  give  and  devise  the  same  unto  and  equally 
between  my  two  brothers-in-law,  the  sons  of  my  father, 
in  equal  shares,  as  joint-tenants.  I  give,  ordain,  direct, 
and  appoint  unto  my  said  wife  Elizabeth,  the  said  William 
Hall,  and  the  said  Joseph  Clarke,  their  heirs,  executors, 
and  administrators,  power  and  authority  to  sell,  dispose 
of,  mortgage,  lease,  or  otherwise  in  all  manners  manage 
my  estate,  both  real  and  personal,  as  if  I  were  living;  and 
I  exonerate  purchasers  from  seeing  to  the  application  of 
any  purchase-money,  for  which  they  or  any  of  them  may 
give  a  receipt  I  appoint  my  said  wife,  Elizabeth,  and  the 
said  William  Hall  and  Joseph  Clarke,  the  executors  of 
this  my  will,  and  also  the  guardians  of  my  said  children; 
and  I  revoke  all  my  former  wills  by  me  made." 

The  testator  died  soon  after  the  date  of  his  will,  leaving 
the  plaintiff,  Elizabeth  Spence,  his  widow,  and  leaving 
three  infant  daughters,  one  of  whom  died  in  1844,  and 
another  of  whom  has  married,  and  has  issue  several  infiint 
children.  Clarke,  one  of  the  trustees,  never  acted,  but,  on 
the  13th  of  April,  1833,  executed  a  deed  of  disclaimer,  dis- 
claiming all  the  devises  and  bequests  contained  in  the  wilL 
William  Hall,  another  of  the  trustees,  died  in  1840,  and, 
in  September,  1845,  the  plaintiffs  contracted  to  sell  the 
estate  in  question  to  the  defendant  It  is  admitted,  that 
the  plaintiff  Watson  is  seised  in  fee  of  one  moiety,  and  that 
the  testator  was,  at  the  date  of  his  will,  and  thenceforth  up 
to  his  death,  seised  in  fee  of  the  other  moiety.  The  ques- 
tion therefore  is,  whether  the  plaintiff,  Elizabeth  Spence, 
can  make  a  good  title  to  the  testator's  moiety  ? 

On  the  part  of  the  defendant,  it  was  argued,  that  she 
cannot     It  was  contended,  that  though  the  devise  was  of 
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all  the  testator's  real  and  personal  estate  to  the  trustees,  1848. 
their  heirs,  executors,  and  administrators,  yet  the  objects  Watson 
of  the  trust  were  not  such  as  to  require  a  fee  simple;  and 
so  that  the  trustees  took  only  a  limited  interest,  namely, 
an  estate  during  the  lives  of  the  widow  and  children,  with 
a  power  of  sale  appendant;  and,  secondly,  if  this  were  so, 
then  that  the  power  could  not  be  executed  so  as  to  give  a 
valid  title  by  reason  of  the  death  of  Hall  and  the  disclaimer 
of  Clarke.  We  are  of  opinion,  however,  that  the  defend- 
ant's objection  cannot  be  sustained.  It  is  certainly  true, 
that  where  the  purposes  of  the  trust  on  which  an  estate 
is  devised  to  trustees  are  such  as  not  to  require  a  fee  in 
them;  as  for  instance  where  the  trust  is  to  pay  annuities, 
or  to  pay  over  rents  and  profits  to  a  party  for  life,  there, 
if,  subject  to  the  specified  trusts,  the  estate  is  given  over, 
the  parties  taking  under  such  devise  over  have  been  held 
to  take  legal  estates:  the  estate  given  to  the  trustees 
(even  when  given  with  words  of  inheritance)  having  been 
in  such  cases  taken  to  have  been  meant  to  be  co-ex- 
tensive only  with  the  trust  to  be  performed.  This  rule 
of  construction  has  probably  created  much  more  diflSculty 
than  it  has  obviated.  It  is  however  too  well  settled  to  be 
now  called  in  question.  But  we  do  not  think  it  is  appli- 
cable to  a  case  like  the  present.  The  general  rule  is,  that 
where  an  estate  is  given  to  trustees,  all  the  trusts  which 
they  are  to  perform  must,  prima  facie  at  least,  be  per- 
formed by  them  by  virtue  and  in  respect  of  the  estate 
vested  in  them.  Here  the  interest  derived  is  in  terms  at 
least  an  interest  in  fee  simple.  One  of  the  duties  im- 
posed on  the  trustees  is,  if  they  should  deem  it  expedient, 
to  sell  the  estate.  This  they  can  only  do  by  exercising 
dominion  over  the  fee-simple;  and  in  such  a  case,  even 
without  words  of  inheritance,  there  would  be  strong  rea- 
son for  holding  that  they  were  intended  to  take  the 
fee.  But  it  is  not  necessary  here  to  go  that  length.  The 
fee  is  in  terms  devised  to  them,  and  it  would  be  a  very 
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1848.  strained  and  artificial  construction  to  hold,  first  that  the 
natural  meaning  of  the  words  is  to  be  cut  down  because 
they  would  give  an  estate  more  extensive  than  the  trust 
requires,  and  then,  when  the  trust  does  in  fact  require 
the  whole  fee  simple,  to  hold  that  that  must  be  supplied 
by  way  of  power,  defeating  the  estate  of  the  subsequent 
devisees,  and  not  out  of  the  interest  of  the  trustees. 

The  present  case  very  closely  resembles  that  of  Doe  d. 
Cadogan  v.  Ewart  (a),  where  the  trustees  were  held  to 
take  the  fee.  The  only  authority  at  all  at  variance  with 
the  view  we  take  on  this  subject  is  that  of  Hawker  v. 
Hawker  (6).  But  in  the  facts  of  that  case  there  were  some 
peculiarities,  and,  no  reasons  being  given  for  the  certificate, 
we  are  unable  to  ascertain  the  principle  on  which  the 
Court  proceeded 

Taking  it,  therefore,  that  the  fee  vested  in  the  trustees, 
it  follows  necessarily,  that  Elizabeth  Spence,  as  the  sole 
trustee,  can  sell  in  pursuance  of  the  trust  For  whatever 
be  the  doubts  in  case  of  powers,  there  is  no  question  but 
that,  in  case  of  a  devise  to  trustees  upon  trust  to  deal  with 
the  estate  in  a  certain  manner,  the  trust  is  prima  facie  to 
be  executed  by  the  trustees  or  trustee  for  the  time  being. 
Here,  by  the  disclaimer  of  Clarke  and  the  death  of  Hall, 
Elizabeth  Spence  has  become  the  sole  trustee,  and  may 
therefore  well  execute  her  trust  by  selling  the  estate. 

There  must  therefore  be 

Judgment  for  the  plaintiffs. 

(a)  7  Ad.  &  E.  636.  (b)  3  B.  <fc  Aid,  537. 
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1848. 

FaULKNEE  V.  RiCHABD  LOWB  (a).  Jun€  12. 

Covenant.— The  declaration  stated  that,  in  the  life-  No  action  wiu 

_       _  lie  on  a  cove- 

time  of  one  Robert  Lowe,  to  wit,  on  the  29th  of  Septera-  nant  by  c.  to 

ber,  1841,  by  a  certain  indenture  then  made  between  the  mone/to*A., 
defendant  of  the  one  part,  and  the  plaintiff  and  the  said  ^v-^^  ^/ 
Robert  Lowe,  since  deceased,  of  the  other  part  (profert),  survivors  or 
reciting,  that  the  defendant  and  the  plaintiff  and  the  said  them  on  their 
Robert  Lowe  were  possessed  of,  and  interested  in,  divers  J®"**  account, 
monies  on  a  joint  account,  and  that  the  defendant  had 
requested  the  plaintiff  and  the  said  Robert  Lowe  to  lend  and 
advance  thereout  to  him,  the  defendant,  the  sum  of  1600t; 
the  defendant,  for  himself,  his  heirs,  executors,  &c.,  covenant- 
ed with  the  said  Robert  Lowe  and  the  plaintiff,  their  heirs, 
executors,  fee,  that  he,  the  defendant,  his  heirs,  executors, 
&c.,  would  pay,  or  cause  to  be  paid,  the  sum  of  16001,  with 
interest  for  the  same  after  the  rate  of  51,  per  cent,  per 
annum,  on  the  29th  day  of  March  then  next,  without  de- 
duction, unto  them  the  said  Robert  Lowe,  the  plaintiff, 
and  himself  the  defendant,  or  the  survivors  or  survivor  of 
them,  upon  the  joint  account  aforesaid.     Breach — non- 
payment. 

The  defendant  demurred,  having  set  out  on  oyer  the 
indenture,  whereby,  after  reciting,  "  That  Richard  Lowe 
(the  defendant),  the  said  Robert  Lowe,  and  Samuel  Faulk- 
ner (the  plaintiff)  were  possessed  of,  and  interested  in, 
divers  monies  on  a  joint  account,  and  the  said  Richard 
Lowe  had  requested  the  said  Robert  Lowe  and  Samuel 
Faulkner  to  lend  and  advance  thereout  to  him,  the  said 
Richard  Lowe,  the  sum  of  1600Z.,  which  they  had  agreed 
to  do;  it  was  witnessed,  that,  in  consideration  of  1600i, 
paid  by  Robert  Lowe  and  Samuel  Faulkner  to  Richard 
Lowe,  or,  with  the  permission  of  the  said  Robert  Lowe 

(n)  Decided  in  the  term  preceding. 
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IS4S.  ^      and  Samuel  Faulkner,  retained  by  the  said  Richard  Lowe, 
to  his  own  sole  use,  out  of  the  monies  belonging  to  them^  the 
said  Robert  Lowe  Samuel  Faulkner,  and  Bichard  Lowe, 
upon  a  joint  account  as  aforesaid/'  Richard   Lowe  con- 
veyed  to  Robert  Lowe  and  Samuel  Faulkner  certain  pre- 
mises in  fee,  subject  to  the  following  proviso,  which  was 
the  covenant  declared  on : — "  Provided  always,  that^  if  the 
said  Richard  Lowe,  his  heirs,  executors,  &c.,  shall  paj,  or 
cause  to  be  paid,  unto  them,  the  said  Robert  Lowe  and 
Samuel  Faulkner,  and  himself  the  said  Richard  Latoe,  and 
the  survivors  or  survivor  of  them,  their  or  his  executors, 
&c.,  upon  the  joint  account  aforesaid,  the  sum  of  16002., 
with  interest  for  the  same  at  the  rate  of  52.  per  cent,  per 
annum,  on  the  29th  day  of  March  next,  without  deduction, 
then,  immediately  after  such  payment,^'  the  said  premises 
shall  be  reassured,  &c.    Joinder  in  demurrer. 

T,  Jones,  in  support  of  the  demurrer. — No  action  will 
lie  on  this  covenant,  which  is,  in  effect,  a  contract  by  the 
defendant  to  pay  the  money  to  himself  It  makes  no  dif- 
ference that  the  covenant  is  in  terms  with  the  plaintiff  to 
pay  the  money  to  him  and  the  defendant ;  for  both  being 
jointly  interested  in  the  sum  a  payment  to  the  defend- 
ant himself  would  be  a  performance  of  the  covenant  That, 
however,  is  impossible.  Pothier,  in  his  Traits  des  Obliga- 
tions (a),  points  out  the  distinction  between  a  thing  possi- 
ble in  itself,  and  a  thing  absolutely  impossible ;  in  the 
former  case,  he  says,  the  obligation  subsists,  notwithstand- 
ing it  is  beyond  the  means  of  the  person  obliged  to  accom- 
plish it,  and  he  is  answerable  for  the  damage  occasioned 
by  the  non-performance  of  his  engagement;  but,  in  the 
latter  case,  the  party  is  discharged  from  his  obligation, 
because  no  man  can  be  obliged  to  perform  an  impossibility. 
It  is  difficult  to  see  what  damages  could  be  assessed  against 

(a)  Page  1,  ch.  1,  sect.  4,  8.  2,  132. 
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the  defendant  for  non-payment  to  himself.    Besides,  the        1848. 

defendant,  being  jointly  interested  in  this  money,  and  be-  Faulknsb 
ing  a  party  to  the  deed,  ought  to  have  been  a  co-plaintiflF        j^^ 
on  the  record. 

Martin,  contrii. — The  performance  of  the  covenant  is 
not  impossible.  [Pollock,  C.  B. — If  the  covenant  had  been 
to  place  the  money  in  the  funds  in  certain  names,  one  of 
which  was  the  defendant,  there  would  have  been  no  diffi- 
culty;  but  this  is  a  covenant  by  the  defendant  to  pay  him- 
self Suppose  the  defendant  had  pleaded  that  he  had  paid 
the  money  to  himself,  and  then  held  it  on  the  joint  ac- 
count ?]  The  meaning  of  the  covenant  is,  that  the  parties 
shall  be  placed  in  statu  quo.  [Rolfe,  B. — If  both  covenan- 
tees had  died  before  the  29th  of  March,  then,  the  defendant 
being  the  survivor,  the  money  would  have  been  payable  to 
him  alone.]  In  that  case,  there  might  be  difficulty  in 
performing  the  covenant;  but,  one  of  the  covenantees  be- 
ing alive,  the  question  does  not  arise.  In  RoseY.Poiilton(a)y 
there  was  a  covenant  by  D.,  E.,  and  C,  and  each  and  every 
of  them,  with  A.,  B.  and  his  wife,  and  C.,  to  pay  an  anui- 
ty;  and  it  was  held,  that,  at  least,  after  C.^s  death,  A.  and 
B.  might  sue  on  the  covenant,  although  it  was  entered  in- 
to both  by  and  to  C.  [Alderson,  B. — This  is  not  a  cove- 
nant to  pay  A.,  B.,  or  C.,  but  to  pay  A.,  B.,  and  C,  on  their 
joint  accoimt.  PoUock,  C.  B. — The  covenant,  to  my  mind, 
is  senseless.  I  do  not  know  what  is  meant,  in  point  of 
law,  by  a  man  paying  himself] 

Per  Curiam  (6). — There  must  be  judgment  for  the  de- 
fendant. 

(a)  2  B.  <b  A.  822. 
{b)  PoUock^  C.  B.y  Alderson,  B.,  Bolf€y  B.,  and  PUOty  B. 
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July  1.  Ness  v,  Fenwick. 

A  declaration  JoCIRE  FACIAS. — The  declaration  stated,  that,  whereas 

8kate<Miiatthe  John  Ness,  lately,  that  is  to  say,  on  the  11th  of  August, 

plaintiff  re-  1347  jj^  ^^j.  Court,  before  the  Barons  of  our  Exchequer 

covered  '  ^  ^  ^ 

agwnflt  G.,  at  Westminster,  by  the  judge  of  the  same  Court,  recovered 

lie  officers  for  against  Gcorge  Burdis,  one  of  the  public  officers  for  the 

^<SJ^™  *i"^«  bei^g  «f  <^«rt^\»  f^s^^s  ^^i^^d  in  copartnership  by 

sons  united  in  the  name  and  description  of  the  North  of  England  Joint- 
co-partnership  1     -r*      1  .        ^  /•         1  /•  . 

for  the  pur-  stock  Banking  Company,  for  the  purpose  of  carrying  on 

TV^fltfl  €\¥  OAT** 

iT^ngonthe  ^^^  trade  and  business  of  bankers  in  England,  under  and 

n^^ofUnk^  ^y  virtue  and  according  to  the  form  and  eflfect  of  a  certain 

ers  in  England,  act  of  Parliament,  made  and  passed  in  the  7th  year  of 

partnership  G.  the  reign  of  his  late  Majesty  King  George  IV,  for  the  better 

^mber'*  re-  regulating  copartnerships  of  certain  bankers  in  England, 

siding  in  fiig-  ^nd  which  said  George  Burdis  then  was  one  of  the  mem- 
land,  and  had  .    .       « 

been  duly  no-  bers,  residing  in  England,  of  the  said  co-partnership,  and 

before  and  at  ^^  h^QVL  duly  nominated  and  appointed,  and  before  and 

m^nTS^r*^'  **  ^^^  ^^^^  ^^  ^^^  commencement  of  that  suit  had  been, 

suit,  had  been,  and  at  the  time  of  the  giving  the  said  judgment  still  was, 

and  at  the 

time  of  the  One  of  the  public  officers  of  the  said  company,  pursuant 

oneof  the  pub-  ^^^  according  to  the  force,  form,  and  effect  of  the  said  act 

lie  officers  of  of  Parliament,  as  well   a  certain  debt  of  3000Z.,  which, 

the  company,  ^  '  ^  '  ' 

a  certain  debt  in  our  same  Court,  was  adjudged  to  the  said  J.  Ness,  as  also 

whereof  G.,  as  23Z.  65.  6(i,  which,  in  our  same  Court,  were  awarded  to  the 

officer  as  °  ®^^  ^'  ^css  for  his  damages  which  he  had  sustained,  as  well 

aforesaid,  is  qu  occasion  of  the  detaining  the  said  debt  as  for  his  costs 

convicted,  as  ... 

by  inspecting  and  charges  by  him  about  his  suit  in  that  behalf  expended, 

pears,  &c*>^  whereof  the   said  G.  Burdis,  as   such  public   officer   as 

^c/<^  on  spe-  aforesaid,  is  convicted,  as  by  inspecting  the  rolls  of  our  said 

that  the  de-  Exchequer  appears  to  us.  And  whereas,  by  and  according  to 

claration  was  ,  .  .  ^  1     «»  /•  i  •  1 

bad  for  omit-  the  provisions,  form,  and  enect  of  the  said  statute,  execution 

^tthe^ebt  ^P^^  ^^7  judgment  in  any  action  obtained  against  any 

recovered 
against  G. 
was  due  and  owing  from  the  company  to  the  plaintiff. 
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public  officer  for  the  time  being  of  any  such  copartner-      ^1848. 
ship,  carrying  on  the  business  of  bankers  as  aforesaid, 
under  the  provisions  of  the  said  act  of  Parliament,  whether 
as  plaintiff  or  defendant,  may  be  issued  against  any  mem- 
ber or  members  for  the  time  being  of  such  copartnership; 
and  whereas,  on  behalf  of  the  said  J.  Ness,  in  our  same 
Court,  we  are  informed,  that,  although  judgment  has  been  so 
as  aforesaid  given,  yet  execution  of  the  debt  and  damages 
aforesaid  still  remains  to  be  made;  and  on  behalf  of  the 
said  J.  Ness,  in  our  same  Court,  we  are  further  informed,  that 
C.  S.  Fenwick  now  is  a  member  of  the  said  copartnership, 
called  the  North  of  England  Joint-stock  Banking  Compa- 
ny ;  wherefore  the  said  J.  Ness  hath  humbly  besought  us  to 
provide  him  a  proper  remedy  in  this  behalf ;  and  we  being 
willing  that  what  is  just  in  this  behalf  should  be  done, 
command  you,  that,  by  honest  and  lawful  men  of  your 
bailiwick,  you  make  known  to  the  said  C.  S.  Fenwick,  that 
he  be  before  the  Barons  of  our  said  Exchequer  at  West- 
minster, on  the  28th  day  of  January  now  instant,  to  shew 
if  he  hath  or  knoweth  of  anything  to  say  for  himself,  why 
the  said  J.  Ness  ought  not  to  have  execution  against 
him,  the  said  C.  S.  Fenwick,  for  the  debt  and  damages 
aforesaid,  together  with  interest  upon  the  said  two  several 
sums  of  3000t  and  23/.  Gs.  6d.,  at  the  rate  of  4Z.  per  cent, 
per  annum,  from  the  said  11th  day  of  August,  1847,  on 
which  day  the  judgment  aforesaid  was  entered  up  as  afore- 
said, according  to  the  force,  form,  and  effect  of  the  said 
recovery  and  of  the  said  statute,  if  it  shall  seem  expedient 
for  him  so  to  do.     And  in  what  manner  you  shall  execute 
this  our  writ,  make  appear  to  the  said  Barons  at  West- 
minster, on  the  said  28th  day  of  January ;  and  have  you 
there  the  names  of  those  by  whom  you  shall  so  make 
known  to  him  and  this  writ     Witness — Sir  F.  Pollock, 
Knight,  at  Westminster,  21st  of  January,  1848,  and  in  the 
eleventh  year  of  our  reign.     On  which  day  comes  here  the 
said  J.  Ness,  by  J.  S.,  his  attorney;  and  the  sheriff,  to  wit. 
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1848.        J.  H.  H.  A.,  Esq.,  sheriflF  &c.  aforesaid  now  here  returns, 
that,  by  D.  M.  and  S.  M.,  good  and  lawful  men  of  his  baili- 
wick, he  has  given  notice  to  the  said  C.  S.  Fenwick  to 
appear  before  the  said  Barons  of  her  Majesty's  Exchequer, 
at  the  day  and  place  in  the  said  writ  mentioned,  to  shew 
cause,  as  by  the  said  writ  he  is  required,  and  as  by  the 
said  vrrit  the  said  sherifiP  is  commanded;  and  the  said  C. 
S.  Fenwick  being  solemnly  demanded,  comes  by  T.  R,  his 
attorney,  and  thereupon  the  said  J.  Ness,  by  his  attorney 
aforesaid,  prays  that  execution  may  be  adjudged  to  him 
against  the  said  C.  S.  Fenwick,  of  the  debt,  damages,  and 
interest  aforesaid,  according  to  the  force,  form,  and  effect 
of  the  said  recovery. 

Special  demurrer,  assigning  for  causes  that  it  does  not 
sufficiently  appear  that  the  debt  in  the  said  action,  reco- 
vered against  the  said  G.  Burdis,  was  due  from  the  said 
copartnership;  and  that  it  does  not  appear  with  suf- 
ficient certainty  that  he  was  sued  in  the  action  as  such 
public  officer,  or  that  he  was  such  public  officer  when  the 
action  was  commenced  against  him;  or  that  the  said  co- 
partnership ever  actually  carried  on  the  trade  or  busi- 
ness of  bankers  in  England,  or  any  trade;  and  that  the 
plaintiff  is  not  stated  to  have  become  their  creditor  when 
they  so  carried  on  their  business;  and  that  the  defendant 
cannot  be  considered  as  a  member  for  the  time  being  of 
the  copartnership,  by  reason  of  being  alleged  to  have  been 
so  at  the  time  of  issuing  the  said  writ  of  scire  facias,  unless 
he  were  so  at  the  time  of  the  commencement  of  the  suit 
against  G.  Burdis,  which  the  declaration  does  not  shew 
him  to  have  been.    Joinder  in  demurrer. 

O.H,  Cooper,  in  support  of  the  demurrer. — This  declara- 
tion is  bad  on  the  several  grounds  to  which  the  special 
demurrer  is  directed.  The  plaintiff's  remedy  is  given 
by  the  stat.  7  Geo.  4,  c.  46.  The  9th  section  gives  the  cre- 
ditor the  right  to  sue  the  copartnership  in  the  name  of  the 
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public  officer;  and  the  13th  section  gives  the  right  to  issue  ^848. 
execution,  upon  a  judgment  so  obtained  against  the  public 
officer,  against  any  member  of  the  copartnership.  This 
right  is  a  statutable  one,  and  did  not  exist  at  common 
law.  The  requisites  of  the  statute  must,  therefore,  be 
strictly  observed.  In  the  first  place,  the  declaration  does 
not  allege  that  the  debt  recovered  against  Burdis  was 
due  from  the  copartnership.  It  is  consistent  with  all  the 
allegations  in  the  declaration,  that  the  debt  was  due  from 
Burdis,  and  not  from  the  Company,  as  the  declaration 
does  not  even  state  that  he  was  the  public  officer  of  the 
copartnership  at  the  time  the  original  action  was  com- 
menced. The  9th  section  of  the  statute  enacts,  that 
all  actions,  against  any  person  or  persons  who  may  be 
at  any  time  indebted  to  any  such  copartnership,  carrying 
on  business  under  the  provisions  of  the  act,  to  be  com- 
menced or  instituted  for  or  on  behalf  of  any  such  copart- 
nership, against  any  person  or  persons,  &c.  for  recovering 
any  debts,  &c.  due  to  such  copartnership,  shall  and  law- 
fully may  be  commenced  or  instituted  and  prosecuted  in 
the  name  of  any  one  of  the  public  officers,  nominated  as 
aforesaid,  for  the  time  being,  of  such  copartnership,  as  the 
nominal  plaintifi*  for  or  on  behalf  of  such  copartnership. 
The  section  then  proceeds  to  enact,  that  all  actions  or 
suits,  and  proceedings  at  law  or  in  equity,  to  be  com- 
menced or  instituted  by  any  person,  &;a  against  such  co- 
partnership, shall  and  lawfully  may  be  commenced,  insti- 
tuted, and  prosecuted  against  any  one  or  more  of  the 
public  officers,  nominated  as  aforesaid,  for  the  time  being, 
of  such  copartnership,  as  the  nominal  defendant  for  and 
on  behalf  of  such  copartnership.  The  plaintiff  does  not 
bring  himself  within  the  provisions  of  this  section.  The 
declaration  is  also  bad  for  not  stating  that  the  copartner 
ship  actually  carried  on  business.  In  the  case  of  Fletcher 
V.  Cro^ne  (a),  the  same  objection  was  raised  to  a  declara- 

(a)  9  M.  <fe  W.  252. 
VOL.  II.  B  B  EXCH. 
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tion  which  omitted  the  same  all^ation,  and  the  Court 
held  the  objection  good.    Parke^  R,  there  said,  "  The  de- 
FiufwicK.      claration  is  bad  on  special  demurrer.     It  ought  to  have 
stated  that  the  copartnership  were  carrying  on  businesa'' 

Watso7ij  in  support  of  the  declaration. — The  declaration 
is  sufficient  This  is  a  proceeding  against  a  public  officer, 
and  not  hy  one.  It  sufficiently  appears  that  the  debt  upon 
which  the  judgment  was  recovered  against  Biurdis  was  a 
debt  due  by  the  copartnership  of  which  he  was  the  public 
officer.  The  declaration  with  respect  to  the  debt  states, 
**  whereof  the  said  George  Burdis,  as  such  public  offijoer  as 
aforesaid,  is  convicted."  The  judgment  was  a  judgment 
against  him  as  a  public  officer  of  the  copartnership.  The 
judgment  could  not  have  been  recovered  against  him  in 
this  fonn,  had  he  not  been  a  public  officer  and  the  debt 
a  debt  due  by  the  copartnership  then  carrying  on  busi- 
ness. By  the  12th  section  of  the  act  in  question,  the 
judgments  recovered  against  the  public  officers  are  to 
operate  against  the  copartnership;  and  by  the  13th  section, 
upon  such  a  judgment  execution  may  be  issued  against 
any  member  of  the  copartnership.  In  a  scire  facias,  the 
defendant  can  plead  nothing  in  bar  which  he  might  have 
pleaded  to  the  original  action:  Cook  \.  Jones  (a).  The 
judgment,  therefore,  establishes  those  matters,  for  the 
omission  of  which  the  defendant  contends  the  declara- 
tion to  be  bad,  namely,  that  Burdis  was  a  public  officer 
of  the  copartnership,  that  the  debt  was  due  by  them, 
and  that  they  carried  on  business.  These  matters,  if  al- 
leged, could  not  now  be  traversed.  The  defendant  could 
not  traverse  that  Burdis  was  a  public  officer:  Bradley  v. 
Eyre(b).  In  that  case,  Parke,  B.,  said,  "The  defendants 
have  pleaded  four  pleas,  which  have  been  demurred  ta 
The  first  is,  that  Brettell  was  not  secretary  modo  et  forma. 
Tliat  may  be  disposed  of  by  stating  that  it  b  a  plea  con- 

(a)  Cowp.  728.  {b)  11  M.  &  W.  432. 
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eluding  to  the  country,  professing  to  traverse  an  allega-  ^  1848. 
tion  which  is  not  to  be  found  in  the  declaration.  Mr. 
Cowling  objected  to  the  declaration  as  bad,  because  it  con- 
tains no  averment  that  the  proceedings  were  had  against 
a  person  who  was  secretary  to  the  Company  at  the  time 
of  suing  out  the  writ  in  the  original  action.  We  think 
there  is  no  foundation  for  that  objection.  The  declaration 
states  a  judgment,  which  is  averred  to  have  been  obtained 
against  Brettell,  as  the  secretary  of  the  Company,  for  a 
debt  due  from  the  Company.  It  is  true  that  it  does  not 
appear  on  the  face  of  the  declaration  that  Brettell  was 
secretary  at  the  time  of  the  commencement  of  the  suit ; 
but  we  have  no  right  to  assume  that  the  proceedings  are 
erroneous  or  objectionable.  Unless  the  proceedings  are 
against  a  person  who  was  secretary  at  the  time  of  the  com- 
mencement of  the  suit,  the  judgment  is  erroneous  and 
irregular.  We  cannot  presume  that  Brettell  was  not  secre- 
tary at  the  time  of  the  commencement  of  the  suit ;  and, 
therefore,  that  objection  cannot  prevail"  His  Lordship, 
in  a  subsequent  part  of  his  judgment,  says,  "  The  rule  of 
law  is  well  settled,  that  you  cannot  plead  to  a  scire  facias 
any  matter  which  might  have  been  set  up  as  a  defence  to 
the  original  action."  Lord  Denman,  C.  J.,  in  Philipson  v. 
Lord  Effremont(a)y  says,  "Fraud,  no  doubt,  vitiates  every- 
thing; and  the  Court,  upon  being  satisfied  of  such  fraud, 
has  a  power  to  vacate,  and  would  vacate,  its  own  judg- 
ment, as  is  suggested  in  Bradley  v.  Eyre.*'  The  pre- 
sent judgment  is  good,  and  binding  until  it  be  reversed. 
The  defendant,  therefore,  cannot  take  these  objections  by 
special  demurrer.  In  Comyn's  Dig.,  tit  "  Error"  (D.),  it  is 
laid  down,  that  "  in  a  scire  facias  by  an  executor  upon  a 
judgment  in  ejectment  by  his  testator  against  B.,  execution 
shall  not  be  avoided  nor  judgment  stayed  by  saying  that 
the  tenant  died  pendente  lite;  for  he  ought  to  avoid  it 

(a)  6  Q.  B.  605. 
RR2 
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1848.        by  error.     [Parke,  B. — The  difficulty  is,  whether  the  de- 
claration sufficiently  avers  that  the  debt  was  due  firom  the 
copartnership.     Suppose  the  action  against  Burdis  in  his 
own  personal  character,  and  the  judgment,  were  to  go  on  to 
say,  ^'  as  public  officer,"  would  not  the  latter  words  be  mere 
surplusage  ?]     It  is  submitted  that  it  would  in  that  case  be 
erroneous,  and  the  judgment  might  be  set  aside.    On  a  plea 
of  nul  tiel  record,  the  plaintiff  would  be  bound  to  produce 
a  judgment  in  accordance  with  the  all^ation  that  the 
judgment  was  recovered  against  Burdis  as  public  officer. 
With  respect  to  the  allegation  that  Burdis  was  one  of  the 
public  officers  for  the  time  being,  of  certain  persons  united 
in  copartnership  for  the  purpose  of  carrying  on  business, 
&c.,  by  virtue  of  the  provisions  of  the  act,  the  case  of  Da- 
vidson V.  Bower  (a)  is  an  authority  which  shews  that  it  is 
to  be  presumed  that  they  actually  carried  on  business. 

Parke,  R — I  am  of  opinion  that  the  defendant  is  enti- 
tled to  our  judgment,  on  the  short  ground  that  it  is  not 
distinctly  averred,  upon  the  face  of  the  declaration,  that 
the  debt  upon  which  the  judgment  was  recovered  in  the  ori- 
ginal action  was  a  debt  due  from  the  Company.  The  decla- 
ration, in  all  the  cases  to  which  reference  has  been  made, 
contains  a  statement  that  the  debt  was  due  and  owing 
from  the  Company.  In  the  case  of  Fowler  v.  Riekerby(b)y 
the  form  contains  these  words: — "Whereas  Sarah  Fowler 
and  J.  Gaunt  recovered  against  W.  IL  &a,  which  said  W.  M. 
had  been  duly  nominated,  and  appointed,  and  registered 
as  such  public  officer,  and  was  then  sued  for  and  on  behalf 
of  the  said  Company,  according  to  the  form  and  effect  of 
the  said  act  of  Parliament,  5S01,  &c.,  for  their  damages, 
which  they  had  sustained,  as  well  on  occasion  of  the  not 
performi'iig  certain  promises^  then  lately  made  by  the  said 

(a)  2  Bowl.  N.  S.  115;  S.  C,  (h)  9  DowL  P.  C.  682;  A  C, 

6  Scott  N.  R.  538.  3  Scott  N.  R.  138. 
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Company  to  the  said  Sarah  Fowler  &a ;"  and  Mr.  Chitty,  in  1848. 
his  Precedents,  has  the  same  allegation.  In  order  to  warrant 
this  writ  of  scire  facias  against  a  member,  judgment  ought 
to  have  been  recovered  against  the  public  officer  for  a  debt 
due  from  the  Company.  It  is  consistent  with  every  allega- 
tion in  this  declaration,  that  this  was  not  the  debt  of  the 
Company,  but  that  the  judgment  recovered  against  Burdis 
was  one  for  which  he  was  personally  liable.  I  think  that 
the  words,  "  as  public  officer,"  are  mere  surplusage.  Per- 
haps the  allegation  might  be  sufficient  on  general  demur- 
rer; but,  as  the  objection  is  specially  pointed  out,  I  think 
that  it  must  prevail,  although  it  is  to  be  regretted  that  it 
should. 

Aldbrson,  B. — I  am  of  the  same  opinion.  In  order  to 
make  the  defendant  liable,  it  must  be  shewn  that  the  debt 
was  a  debt  of  the  Company.  It  does  not  appear  on  the 
face  of  this  declaration,  that  this  was  their  debt.  It  is 
consistent  with  every  allegation  which  it  contains,  that  it 
was  not. 

RoLFE,  B.,  concurred- 

Platt,  B. — I  think  that  the  defendant  is  clearly  enti- 
tled to  our  judgment  The  plaintiff  has  omitted  to  state 
that  the  debt  was  due  and  owing  from  the  Company.  This 
remedy  is  given  by  statute,  and  all  the  requisites  should 
be  strictly  observed. 

Judgment  for  the  defendant 
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1848. 

J  ,  ,^  HcsT  r.  Cox. 

Jufjf  13.       ^ 

To  an  action  J-  HE  declaration  contained  three  common  count&  Pleas^ 
t^o^  ^  «*c<^P^  ^  *^  30L,  parcel  &a  (inter  alia),  never  indebted 
ooonu,  the       Fourth,  "  As  to  the  sum  of  30/.,  parcel  &a,  in  the  above 

ocwBnuant 

pleaded,  ex-  pleas  excepted,  and  the  causes  and  cause  of  action  in  that 
^|2Windebt- '  Tcspect,"  payment  into  court  of  30t,  and  the  fiirther  sum 
so/  imd  ^e**  ^^  ^^'  ^^^  P'®^  concluded  thus : — And  the  defendant  fiir- 
cauaes  and        thcr  saith,  that  he  never  was  indebted  to  the  plaintiff  in 

cause  of  action  .  i*        «   • 

inthatrespect^  a  greater  amount  than  the  said  sum  of  30(L  in  respect  of 
©ourt^soi.  *fa®  causes  of  action  in  the  introductory  part  of  this  plea 
Sftthede^^  mentioned,  and  that  the  plaintiff  never  hath  sustained 
fendant  never  damage  bcyond  the  amount  of  the  said  sum  of  6{i,  in  re- 
to  plaintiff  in  a  spcct  or  by  reason  of  the  non-payment  of  the  said  sum, 

^^i  than     parcel,  &a 

8W.  in  respect       The  plaintiff  took  issue  upon  the  first  plea;  and  to  the 

ofthocaiuosof  ^  '^  *  , 

action  in  the  fourth  plea  he  replied,  that  the  defendant  was  indebted 

^  of  the'^  to  him  in  a  greater  amount  than  the  said  sum  of  302L  and 

Sdh  ^dTt^t  ^^'  ^"  respect  of  the  causes  of  action  "  in  ike  declaration 

phuntiff  had  mentioned  /'  and  upon  this  replication  issue  was  joined.  At 

not  sustained 

damages  by  the  trial,  before  Parke,  B.,  at  the  Middlesex  Sitting  in 
n^^vment     Trinity  Term  last,  the  plaintiff  had  a  verdict  for  more 

thereof  to  a        ^^an  3()£ 

greater 

amount  than 

6rf.    Replic*a-  ^  i  ti-  i  ^    .       . 

tion,  thattho         \\atson  HOW  moved  for  a  rule  calling  on  the  plaintiff 

indobtod  to^  *^  shcw  causc  why  there  should  not  be  a  new  trial,  and 

plaintiff  in  a  contended,  that  the  traverse  taken  by  the  replication  was 

amount  than  immaterial,  and  that  no  issue  in  fact  was  raised  by  it. 

the  said  suni^ 

in  respect  of 

the  causes  of  r<,,«   «-rl«    ,..  ix 

action  ,«  tht  *-"r-  a"V.  vult. 

declnration 

Issue  thereon:  Alderson,  B.,  now  Said: — This  was  an  application  for  a 
tion  for  a  new   ^ulc  to  shcw  causc  why  thcrc  should  not  be  a  new  trial; 

trial,  that, 

whether  the 

issue  was  inmiatcrial,  or  whcthtir  it  railed  the  same  issue  as  that  raised  by  the  first  )>lea, 

in  eitlier  case,  it  did  not  vitiate  the  proceedings,  and  was  no  ground  for  a  new  trial. 
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and  we  are  of  opinion  that  there  ought  to  be  no  rule.  1848. 
The  objection  arises  out  of  the  replication  to  the  fourth 
plea.  The  defendant  in  that  plea  pleads  as  to  the  sum  of 
30/.,  parcel  &c.  in  the  foregoing  pleas  excepted,  and  the 
causes  and  cause  of  action  in  that  respect,  payment  into 
court  of  30/.,  and  the  further  sum  of  6d.;  and  the  plea  con- 
cludes by  alleging  that  the  defendant  never  was  indebted  to 
the  plaintiff  in  a  greater  amount  than  the  said  sum  of  302. 
in  respect  of  the  causes  of  action  in  the  introductory  part 
of  the  plea  mentioned,  and  that  the  plaintiff  never  hath 
sustained  damage  beyond  the  amount  of  the  said  sum  of 
6d.  in  respect  or  by  reason  of  the  non-payment  of  the  said 
sum,  parcel  &a  To  this  plea  the  plaintiff  replied,  that 
the  defendant  was  indebted  to  him  in  a  greater  amount 
than  the  said  sum  of  30/.  and  6d  in  respect  of  the  causes 
of  action  in  the  declaration  mentioned;  upon  which  re- 
plication the  defendant  joined  idsue.  On  the  trial,  it  ap- 
peared that  the  plaintiff  was  entitled  to  more  than  80L 
This  issue  is  possibly  wholly  immaterial;  for,  as  the  plea 
is  only  to  30/.,  and  not  to  the  whole  demand,  it  is  mani- 
festly impossible  that  there  can  be  damages  vltrk.  But 
we  think,  that,  if  it  be  immaterial,  it  does  not  vitiate  the 
proceedings;  and  if  not  immaterial,  it  is,  in  truth,  the 
same  as  the  issue  on  the  first  plea,  never  indebted,  except 
as  to  30/.  In  either  view  of  the  case  there  must  be  no 
rule. 

Rule  refused. 
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j^«  X3^  Maile  V,  Mann. 

WhereaUiiiff  AsSUMPSIT  bv  the  plaintiff,  as  bailiff  of  the  sheriff  of 

u  6iDpi0T0Q  by 

an  attornej  to   Cambridgeshire,  for  work  and  labour  in  executing  a  writ^ 
JJ^JiJ^Jde-^  and  keeping  a  certain  person  arrested  by  the  plaintiff  at 
^S£n^  *imi    *^^  request  of  the  defendant,  under  the  said  writ     Plea, 
not  the  dientk    non  assumpsit ;  upon  which  issue  was  joined.  At  the  trial, 
buliffforhis     before  Piatt,  K,  at  the  Westminster  Sittings,  in  Michael- 
mas Term  last,  it  appeared  that  the  present  action  was 
brought  to  recover  the  sum  of  3L  3i.  for  arresting  and 
conveying  to  Cambridge  gaol  a  person  named   Payne, 
against    whom    the    defendant    had    obtained    a   judg- 
ment   The  defendant  had  instructed  his  attorney,  a  Mr. 
Wilkin,  to  proceed  against  Payne  for  the  recovery  of  a 
claim  due  by  him  on  a  promissory  note.    The  action  was 
brought  against  Payne  in  the  name  of  Mr.  Wilkin's  town 
agent,  and  judgment  therein  was  obtained  against  him. 
Under  the  instructions  of  the  defendant,  Wilkin  ordered 
his  agent  to  issue  a  ca.  sa.  against  Payne.    The  London 
agent  accordingly  sued  out  execution,  and  sent  the  writ 
to  the  under-sheriff,  with  instructions  that  it  should  be 
delivered  to  the  plaintiff,  the  sheriff's  bailiff     It  was 
contended,  that,  under  these  circumstances  the  plaintiff 
ought  to  be  nonsuited,  on  the  ground  that  the  action  was 
improperly  brought  against  the  client,  and  that  it  ought 
to  have  been  against  the  attorney.     Under  his  Lordship  s 
direction  the  plaintiff  had  a  verdict,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit 

0*Malky  having  obtained  a  rule  accordingly, 

HudMeston  shewed  cause  in  Trinity  Term  last  (May  30). 
— The  present  action  was  rightly  brought  against  the 
client,  and   he  is  liable  to  the  plaintiff.     The  question 
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really  is,  with  whom  was  the  contract  made?    In  Robins        1848. 
V.  Bridge(a)  it  was  held,  that  the  attorney  in  a  cause  is 
not  personally  liable  to  a  witness  whom  he  subpoenaes  to 
give  evidence  in  a  cause,  for  his  expenses  of  attendance. 
The  action,  therefore,  was  not  maintainable  against  the 
attorney,  who  acts  merely  as  an  agent,  with  a  disclosed 
principal.     So,  in  Mayhery  v.  Mansfield(J))  it  was  held, 
that  the  attorney  of  the  execution  plaintiff  is  not  liable  to 
the  sheriff  for  the  fees  due  on  the  execution  of  a  writ  of 
ca.  sa.    Erie,  J.,  there  says,  "  The  law  is>  that  the  client 
is  liable  in  such  a  case  as  this.'^     In  Hartop  v.  Jucke8{c) 
it  was  held,  that  the  solicitor  under  a  commission  of  bank- 
ruptcy is  not  liable,  in  the  first  instance,  to  the  messenger 
whom  he  nominates,  for  his  bill  of  fees.  In  Newton  v.  Chawr 
bersid)  the  Court  of  Queen's  Bench  held,  that  a  sheriff's  offi- 
cer may  maintain  an  action  against  the  attorney  of  the  plain- 
tiff in  the  original  suit,  for  caption  fees,  and  conduct 
money,  on  proof  of  an  employment  by  the  attorney ;  and 
that  it  is  the  usual  course  of  business  for  the  attorney  to 
be  charged  with,  and  to  pay  such  fees.     [Pollock,  C.B. — In 
Mayhery  v.  Mansfidd,  the  case  of  Robins  v.  Bridge  was  not 
cited.]      It  was  cited  in  Seal  v.  Hudson  (e),  and  there 
Coleridge,  J.,  seemed  to  think  that  the  officer  could  not 
bring  his  action  against  the  attorney.     [Alder son,  B. — The 
cases  of  Foster  v.  BlaJcelock  (/),  and  Walbank  v.  Quarter- 
man  (g),  are  against  you.]     Those  cases  are  distinguishable 
from  the  present,  for  there  the  attorney  decidedfy  employ- 
ed the  plaintiff.     [AlderBon,  B. — The  question  is,  whether 
the  attorney  has  any  authority  to  pledge  his  client's  credit 
in  a  matter  where  it  is  the  custom  for  the  attorney  to  pay 
the  fees  out  of  his  pocket,  where,  in  fact,  it  is  a  ready 
money  transaction.    If  the  bailiff  chooses  to  give  credit,  he 

{a)  3  M.  <k  W.  114.  (<?)  4  Dowl.  &  L.  760. 

(h)  16  L.  J.,  Q.  B.,  102.  (/)  5  B.  &  C.  328. 

(r)  2  M.  «t  Sel.  438.  C^)  3  C.  B.  94. 
('/)  1  Dowl.  <$rL.  869. 
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1848.        must  look  to  the  party  to  whom  he  really  gave  credit]  He 
Mailb        also  cited  Hart  v.  White  (a). 


V, 

Manx. 


The  Court  said  they  would  call  on  the  defendant's  coun- 
sel, if  necessary. 

Couch,  contA,  was  not  called  on. 

Cur.  adv.  vult 

RoLFB,  B.,  now  said: — In  this  case,  which  was  argued 
before  us  on  the  30th  of  May  last,  we  are  of  opinion  that 
the  rule  to  enter  a  nonsuit  must  be  absolute.  The  action 
is  brought  by  the  plaintiff,  a  bailiff  of  the  sheriff  of  Cam- 
bridgeshire, against  the  defendant,  to  recover  the  sum  of 
32. 3«.  for  the  plaintiff's  trouble  in  executing  a  writ  of  ca 
sa.  issued  against  a  third  party,  at  the  suit  of  the  defend- 
ant and  at  his  request  The  defendant  pleaded  non-as- 
sumpsit. It  was  objected,  at  the  trial,  that  the  defendant 
was  not  liable,  but  that  the  defendant's  attorney  was  the 
party  who  ought  to  have  been  sued ;  and  upon  this  ground 
a  rule  was  obtained  to  enter  a  nonsuit  The  case  was  ar- 
gued before  us  by  Mr.  Huddlestan,  on  the  part  of  the  plain- 
tiff, Mr.  Couch  appearing  for  the  defendant,  and  the  Court 
took  time  to  consider  their  judgment  The  case  of  Foster 
V.  Blakelock  decides  that  a  sheriff's  officer,  who  has  been 
employed  by  an  attorney  to  execute  writs  for  him,  may 
maintain  an  action  against  the  attorney  for  the  fees  usually 
paid  on  such  occasions.  In  WcUbank  v.  Quarterman  it  was 
decided,  that  an  attorney  who  employs  a  sheriff's  bailiff 
is  liable  to  him  for  his  fees,  and  that  the  client  is  not 
liable,  there  being  no  privity  between  him  and  the  officer. 
These  cases  arc  expressly  in  point.  Tlic  plaintiff,  on  the 
other  hand,  relied  on  the  case  of  Mayhery  v.  Mansfield, 
That  decision,  however,  is  not  at  variance  with  Walbank 

{a)  Holt,  N.  P.  37G. 
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V.  Quarterman;  for,  in  the  former  case,  the  action  was  by  1848. 
the  sheriff,  whose  right  of  action  depends  upon  statute  and 
not  upon  contract  The  plaintiff  also  relied  on  Seed  v. 
Hudson,  in  the  Bail  Court,  where  my  Brother  Coleridge 
appears  to  have  held,  that  the  sheriff's  oflBcer  could  not 
sue  the  attorney  except  under  very  special  circumstances. 
It  does  not,  however,  appear  that  the  learned  judge's  at- 
tention was  called  to  all  the  cases  on  the  subject.  If,  how- 
ever, Seal  V.  Hudson  is  to  be  considered  at  variance  with 
Foster  v.  Blakdock  and  WaJbank  v.  Quurterman,  and  this 
Court  is  compelled  to  choose  between  conflicting  authori- 
ties, we  prefer  adhering  to  the  two  latter  decisions.  The 
rule  must  therefore  be  absolute  to  enter  a  nonsuit. 

Rule  absolute. 


Hastings  and  Others,  Executors  of  Keneick  Watson,  July  i. 

v.  Whitley. 

JLIeBT  on  a  bond  for  20001,  made  by  the  defendant  in  To  debt  on 
the  lifetime  of  the  testator.  executors  of 

The  defendant  craved  oyer  of  the  bond  and  condition,  ^fe^^^'***® 
and  set  them  out  in  hcec  verba.     The  condition  was  as  fol-  after  setting 
lows  :  "  Whereas  the  said  Kenrick  Watson  hath  for  many  the  con<u- 
years  past  exercised  and  practised  the  profession  or  busi-  ^'^t^^'^if 
ness  of  a  surgeon  and  apothecary,  at  Stourport  aforesaid ;  *u®-^j^*^^Li-o 
and  whereas  it  hath  been  agreed  between  the  said  K.  Wat-  as  a  surgeon 

^__  _^  or  anothec^jrv 

son  and  P.  Whitley,  that  the  said  P.  Whitley  shall  become  at  s.,  at  any 
the  assistant  of  the  said  K.  Watson,  in  the  exercise  and  ll*^' Y!^^"* 

'  tne  consent  in 

practice  of  the  said  profession  or  business  of  a  surgeon  and  writing  of  the 

obligee,  then, 

apothecary,  at  the  annual  salary  of  30t ;  and  upon  treating  if  the  ob- 
ligor should 
pay  the  obligee 
1000/.,  the  bond  should  be  void,  otherwise  it  should  remain  in  force,"  pleaded,  that  he  did 
not  practise  as  a  surgeon  or  apothecary  at  S.  without  tho  consent  in  writing  of  the  obligee : — 
Held  bad,  on  gener^  demurrer,  for  not  shewing  the  performance  of  the  condition  which 
rendered  the  bond  void — Ueld^  also,  that  the  period  of  restraint,  mentioned  in  the  condition, 
was  not  confined  to  the  lifetime  of  the  obligee. 
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1848.        for  the  said  agreement,  it  was  further  stipulated,  that  the 
said  P.  Whitley  should  enter  into  the  bond  or  obligation 
hereinbefore  written  or  contained:  now,  the  condition  of 
the  above  written  bond  or  obligation  is  such,  that  if  the 
above  P.  Whitley  shall,  either  as  principal  or  assistant^  or 
either  alone  or  in  copartnership  with  any  person  or  persons 
whomsoever,  exercise  or  practise,  or  assist  in  exercising 
or  practising  the  said  profession  or  business  of  a  sui^geon 
or  apothecary,  or  either  of  them,  either  at  Stourport  afore- 
said, or  within  the  distance  often  miles  in  any  direction  of 
Btourport  aforesaid,  at  any  time  after  the  termination  of  his 
said  present  engagement  with  the  said  E.  Watson,  without 
the  consent  in  writing  of  the  said  K  Watson  first  had  and 
obtained,  then  and  in  such  case,  if  the  said  P.  Whitley, 
his  heirs,  executors,  or  administrators,  shall  and  do  forth- 
with pay  or  cause  to  be  paid  to  the  said  K  Watson,  his 
executors,  administrators,  or  assigns,  the  full  sum  of  lOOOL 
of  lawful  money,  &c.,  then  the  said  bond  or  obligation 
shall  be  void  and  of  no  effect,  otherwise  it  shall  remain  in 
full  force  and  virtue."    The  defendant  pleaded,  secondly, 
that  he  did  not,  either  as  principal  or  assistant,  or  either 
alone  or  in  copartnership  with  any  person  or  persons 
whomsoever,  exercise  or  practise,  or  assist  in  exercising 
or  practising  the  said  profession  or  business  of  a  surgeon 
or  apothecary,  or  either  of  them,  either  at  Stourport  afore- 
said, or  within  the  distance  of  ten  miles  in  any  direction 
of  Stourport  aforesaid,  at  any  time  after  the  termination 
of  his  said  engagement  with  the  said  K.  Watson,  without 
the  consent  in  writing  of  the  said  K.  Watson  for  that  pur- 
pose first  had  and  obtained.     Verification. 

Replication,  that,  after  the  execution  of  the  writing 
obligatory,  to  wit,  on  &a,  the  said  engagement  with  K. 
Watson  terminated;  and  that  afterwards,  and  before  the 
commencement  of  the  suit,  to  wit,  on  &c.,  the  defendant 
did,  without  the  consent  in  writing  of  the  said  K.  Watson 
for  that  purpose  first  had  and  obtained,  as  principal,  and 
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elone,  practise  the  said  profession,  &a  of  a  surgeon  and         1848. 
apothecary,  at  Stoiirport  aforesaid;  and  fiirther,  that  the      HAanMoa 
defendant  did  not  pay  to  the  said  E.  Watson  in  his  life-      whitlet. 
time,  nor  to  the  plaintiffs  as  executors,  &c.,  or  to  any 
person  whomsoever,  the  said  sum  of  1000?.  &a     Veri- 
fication. 

Rejoinder,  that  the  defendant  did  not,  in  the  lifetime 
of  the  said  K.  Watson,  either  as  principal  or  assistant,  or 
either  alone  or  in  copartnership  with  any  person  or  per- 
sons whomsoever,  exercise  or  practise,  &c.  the  said  profes- 
sion, &a  of  a  surgeon  or  apothecary,  at  Stourport  aforesaid, 
or  within  the  distance  of  ten  miles  in  any  direction  of 
Stourport  aforesaid,  at  any  time  after  the  termination  of 
his  said  engagement  with  the  said  K  Watson,  without  the 
consent  in  writing  of  the  said  K  Watson  first  had  and  ob- 
tained for  that  piirpose;  and  that  the  said  exercising,  &a 
the  said  profession,  &;c.  at  &c  in  the  said  replication  men- 
tioned, took  place  after  the  death  of  the  said  K.  Watson,  &a 
Verification. 

Special  demurrer,  assigning  for  cause,  that  the  rejoinder 
is  a  departure  from  the  plea.    Joinder  in  demurrer. 

The  plaintiff's  point  for  argument  was,  that  the  defend- 
ant's plea  is  bad,  as  it  does  not  shew  a  performance  of  the 
condition  of  the  bond,  by  shewing  that  the  defendant  did  not 
practise  in  the  lifetime  of  K.  Watson.  One  of  the  defend- 
ant's points  for  argument  was,  that  the  bond  is  illegal  and 
void,  if  the  condition  should  be  construed  to  extend  to  the 
defendant's  practising  the  said  profession  after  the  death 
of  the  testator. 

Grayy  in  support  of  the  demurrer. — ^The  rejoinder  is 
clearly  bad,  as  being  a  departure  from  the  plea. 

The  plea  is  bad  in  substance.  Upon  the  true  construction 
of  the  condition  of  the  bond,  the  restraint  which  the  defend- 
ant has  imposed  upon  himself  is  not  to  be  confined  to  the 
period  of  Watson's  lifetime.     The  words  of  the  condition 
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1848.  are, ''  at  any  time."  They  do  not  limit  the  period.  [Aldet' 
HABnNQs  son,  B. — It  does  not  even  follow  that  the  defendant  would 
WuiTLEY.  ^^y^  the  power,  during  the  lifetime  of  Watson,  to  obtain 
his  consent,  for  Watson  might  have  become  insana]  It 
may  be  urged  as  a  hardship,  that  he  is  unable  to  get  Wat- 
son s  consent;  but,  no  doubt,  Watson  was  desirous  that  the 
good-will  of  his  practice  should  go,  after  his  death,  to  his 
representatives,  who  might  derive  some  benefit  from  it 
The  language  of  the  condition  is  clear  and  reasonable  If 
the  intention  of  the  parties  had  been  to  limit  the  condi- 
tion to  any  definite  period,  it  would  have  been  an  easy 
thing  to  have  expressed  it  in  such  terms.  [^Parke,  R — 
The  agreement  may  be  good  and  binding,  and  there  is  no 
objection  to  it  on  the  ground  of  the  restriction  being  in- 
definite as  to  duration,  if  the  restriction  is  in  other  re- 
spects reasonable  There  are  several  cases  which  go  to 
establish  the  proposition.] — In  the  second  place,  the  bond 
still  remains  in  full  force,  unless  the  defendant  shews  that 
he  has  performed  the  condition  by  which  it  is  rendered 
void  He  ought  clearly  to  shew  that  the  condition  has 
been  performed.  Now,  the  condition  is  not,  that,  if  the 
defendant  does  not  practise,  the  bond  shall  be  void,  but  it 
is,  that  he  must  practise  without  Watson's  consent,  and 
pay  lOOOt  to  save  the  penalty  of  the  bond.  The  plea 
does  not  shew  that  the  whole  of  the  condition  which 
is  to  render  the  bond  void  has  been  performed;  it  is, 
therefore,  bad  in  substance,  and  consequently  is  so  on 
general  demurrer. 

Hugh  Hilly  contra. — It  is  desirable  that  the  defendant 
should  have  the  opinion  of  the  Court  as  to  the  true  and 
proper  construction  of  the  condition  of  the  bond.  It  is 
submitted,  that  the  defendant  was  restrained  from  prac- 
tising within  the  prescribed  limits,  only  during  the  life- 
time of  Watson.  The  inartificial  way  in  which  the  instru- 
ment is  framed  is  an  argument  for  this  limited  construe- 
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tion.     To  use  the  words  of  Holroyd,  J.,  in  Sicklemore  v.        1848. 
Thistleton  (a),  "  The  intent  and  not  the  form  is  what  we      Haotinos 
are  to  look  at"     In  Hitchcock  v.  Coker  (6),  it  was  held  by      wbctlkt. 
the  Court  of  Exchequer  Chamber,  that  the  restriction  was 
good,  although  it  continued  for  the  life  of  the  party  re- 
strained.    That  is  distinguishable  from  the  present,  for 
that  was  a  trade  which  had  been  disposed  of     [Parker 
B. — What  is  the  difference  ?    The  good-will  of  an  apothe- 
cary is  often  disposed  of]     This  is  a  matter  in  which  pro- 
fessional skill  is  concerned. 

Parke,  B. — I  am  clearly  of  opinion  that  the  plea  is  bad, 
as  it  does  not  shew  that  the  condition  has  been  performed 
by  which  the  bond  is  to  be  rendered  void  and  of  no  effect. 
The  plaintiffs  are  therefore  entitled  to  judgment  We  are 
requested  by  Mr.  Hill  to  give  our  opinion  as  to  the  true 
construction  of  the  condition.  Now,  the  words,  "  for  any 
time,"  prima  facie  import  that  the  period  is  not  to  be  con- 
fined to  the  life  of  the  obligee,  but  that  it  is  co-extensive 
with  that  of  the  obligor;  and  it  was  held,  in  Hitchcock  v. 
Coker,  that  there  was  nothing  illegal  in  the  restriction 
being  indefinite  as  to  duration,  the  same  being  in  other 
respects  a  reasonable  restriction.  This  question  was  much 
considered,  and  the  principle  upon  which  it  is  founded 
was  explained,  in  the  case  of  Mallan  v.  May  (c).  Now,  as 
this  is  prima  facie  a  restriction  which  is  not  limited  as  to 
time,  what  .is  there  in  the  terms  of  the  condition  to  con- 
fine it  to  the  period  of  the  testator's  lifetime  ?  The  only 
terms  which  can  allow  any  other  construction  to  be  put 
upon  it,  are  the  words  "  without  the  consent  in  writing  of 
the  said  K.  Watson;"  and  I  do  not  think  that  these  words 
shorten  the  period.  The  defendant  would  be  boimd  to  get 
Watson's  consent  if  he  practised.  If  he  practised  without 
his  consent,  and  without  paying  the  lOOOi,  he  would  be 

(a)  6  M.  &  Sel.  9.        (b)  6  Ad,  &  E.  438.        (c)  11  M.  &  W.  653. 
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1848. 


HABTIMaS 
V. 

WmnjcT. 


liable  to  the  penalty  of  the  bond  I  think,  therefore,  that, 
by  putting  the  ordinary  construction  on  the  words  of  this 
condition,  the  defendant  has  failed  to  shew  he  has  per- 
formed it  so  as  to  relieve  himself  from  the  penalty  of  the 
bond 


Aldersok,  B. — I  am  of  the  same  opinion.  Mr.  ffill,  by 
the  construction  he  wishes  that  we  should  put  upon  the 
condition  of  the  bond,  gives  no  effect  to  the  words  ^^at  any 
time." 

RoLFE,  B. — I  am  of  the  same  opinion.  There  is  no  in- 
consistency in  saying,  that  there  might  have  been  no  period 
during  Watson's  lifetime  during  which  the  defendant  could 
have  obtained  his  consent,  for,  as  my  Brother  Alderaon 
observed,  he  might  have  become  insane. 

Judgment  for  the  plaintiffs. 


Jtdt/  11. 

The  26th  sec- 
tion of  the 
6  &  7  Vict.  c. 
73,  only  din- 
bles  an  unoer- 


Richards  v.  Lord  Suffield. 

Assumpsit  in  500L  for  the  work  and  labour,  care, 
diligence,  journies,  and  attendances  of  the  plaintiff,  by 
him  done,  performed,  and  bestowed,  as  the  attorney  and 
tificated  attor-  solicitor  of  and  for  the  defendant,  at  his  request;  and  for 
for  fees,  re-  fees  due  and  of  right  payable  to  the  plaintiff  in  respect 
^J^entefor  thereof;  and  for  materials  and  necessary  things  by  the 
any  business,     plaintiff  provided  in  and  about  the  said  work,  &a ;  and  in 

matter,  or  *  * 

thin^  done  by  5001  for  Other  work  and  labour  done  by  the  plaintiff  for 

attorneyo^  the  defendant  at  his  request;  and  in  oOOi.  for  money  paid. 

I^1*^idU)r  ^^®^  ^  ^  *^®  ^^^  second,  and  third  counts,  that  the 

pnxieding  in  plaintiff,  under  and  by  virtue  of  the  said  first,  second,  and 

one  of  the 
Courts  men- 
tioned in  the   act,  and  not  for  business  done  which  had  no  reference  to  such  suits  or  pro- 
oeedingB. 
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third  counts,  claims  and  seeks  to  recover  against  the  defend-  1846. 
ant  in  this  action  certain  fees,  rewards,  and  disbursements,  Richakdb 
for  and  in  respect  of  certain  business,  matters,  and  things  guy^Jnix 
theretofore  done  by  the  plaintiff  as  an  attorney  and  solicitor, 
for  him,  the  defendant;  and  that,  at  the  time  the  said  bu- 
siness, matters,  and  things  were  done  by  the  plaintiff  as 
aforesaid,  to  wit,  on  &;a,  he,  the  plaintiff,  as  such  attorney 
and  solicitor  as  aforesaid,  did  then  carry  on  certain  pro- 
ceedings, to  wit,  conduct  and  manage  a  certain  cause  in 
which  J.  Gr.  was  plaintiff,  and  the  now  defendant  defend- 
ant, in  the  Court  of  Exchequer  at  Westminster,  without 
having  previously  obtained  or  then  having  a  stamped  cer- 
tificate then  in  force,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided;  and  that  the  said  busi- 
ness, matters,  and  things,  for  the  recovery  of  the  fees,  re- 
wards, and  disbursements  in  respect  of  which  this  action 
is  brought,  and  each  and  every  of  them,  were  and  was  done 
by  the  plaintiff  as  such  attorney  and  solicitor  as  aforesaid, 
whilst  he  was  without  such  certificate  as  last  aforesaid 
Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others), 
that  it  does  not  appear  by  the  plea  that  the  business,  &a, 
done  by  the  plaintiff  as  an  attorney  and  solicitor,  in  respect 
of  which  the  fees  in  the  first,  second,  and  third  counts  are 
alleged  to  be  claimed,  were  done  by  the  plaintiff  in  suing, 
prosecuting,  defending,  or  carrying  on  any  action  or  suit, 
or  any  proceeding  in  any  of  the  courts  mentioned  in  the 
statute:  nor  does  it  appear  at  what  time  of  the  year  the 
work  was  done,  which  might  have  been  between  the 
15th  of  November  and- the  16th  of  December;  in  which 
case  the  plaintiff  might  have  obtained  a  certificate  afler 
the  business  was  done,  and  before  the  16th  of  December. 

The  case  was  argued  in  Easter  Term  last,  (May  Ist),  by 

S.  Temple,  in  support  of  the  demurrer. — The  plea,  which 

VOL.  II.  S  S  EXCH. 
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1848.  purports  to  be  framed  under  the  26th  section  of  6  &  7  Vict 
c.  73,  is  bad,  chiefly  on  the  ground  that  it  does  not  state 
that  the  business  for  which  the  plaintiff  now  seeks  to  re- 
cover remuneration  related  to  any  action  or  suit,  or  other 
proceeding,  in  any  court  mentioned  in  the  act  The  26th 
section  enacts,  ^*  that  no  person,  who  as  an  attorney  or  soli- 
citor shall  sue,  prosecute,  defend,  or  carry  on  any  action 
or  suit,  or  any  proceedings,  in  any  of  the  courts  aforesaid, 
without  having  previously  obtained  a  stamped  certificate, 
which  shall  be  then  in  force,  shall  be  capable  of  maintain- 
ing  any  action  or  suit  at  law  or  in  equity,  for  the  reco- 
very of  any  fee,  reward,  or  disbursement  for  or  in  respect 
of  any  business,  matter,  or  thing  done  by  him  as  an 
attorney  or  solicitor  as  aforesaid,  whilst  he  shall  have 
been  without  such  certificate  as  last  aforesaid.''  As  this 
section  is  highly  penal,  it  ought  to  be  strictly  con- 
strued. [He  was  then  stopped  by  the  Court,  who  called 
upon] — 

HurUtone,  in  support  of  the  plea. — The  plea  is  sufficient; 
it  follows  the  precise  terms  of  the  section. — [Platty  R — ^Do 
not  the  words  "  as  an  attorney  or  solicitor  as  aforesaid,'' 
in  that  section,  refer  to  the  work  done  by  them  in  actions, 
&a?]  The  defendant  contends,  that  an  attorney  who  is 
uncertificated  is  disqualified  from  suing  for  fees,  for  any 
work,  &c.,  which  he  may  have  done,  whether  such  work, 
&C.,  was  done  in  one  of  the  courts  mentioned  in  the  act 
or  not  By  the  stat  25  Geo.  3,  c.  80,  attornies  and  solici- 
tors were  required  to  take  out  certificates  annually,  and, 
in  case  they  acted  without  one,  they  were  subjected,  by  the 
7th  section  of  that  act,  to  a  penalty  of  50i. ;  and  the  latter 
part  of  that  section  also  enacts,  that  they  shall  be,  and 
are  hereby  "  made  incapable  to  maintain  or  prosecute  any 
action  or  suit  in  any  court  of  law  or  equity,  for  the  re- 
covery of  any  fee,  reward,  or  disbursements  on  account  of 
prosecuting,  carrying  on,  or  defending  any  such  action. 
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suit,  or  proceeding/'  It  is  to  be  observed,  that  the  Ian-  ^^'  ^ 
guage  in  that  section,  and  in  the  30th  section  of  the  Richabds 
37  Geo.  3,  c.  90,  is  identical,  but  the  Legislature,  though  SumsLD. 
treating  of  the  same  subject,  in  the  6  &  7  Vict.  c.  73,  s.  26, 
uses  language  wholly  different  By  the  31st  section  of 
the  37  Geo.  3,  c.  90,  if  an  attorney  had  not  taken  out 
his  certificate  for  a  year,  his  admission  was  void,  and  he 
was  off  the  roll:  WiUon  v.  Chambers  (a);  but  this  is  now 
repealed  by  the  6  &  7  Vict  c  73,  s.  1.  It  is,  therefore,  sub- 
mitted, that  the  Legislature,  by  having  removed  certain 
penalties  to  which  attomies  and  solicitors  were  liable,  and 
by  using  different  language  in  the  26th  section  of  the  6  & 
7  Vict  c.  73,  intended  that  the  penalty,  that  an  uncertifi- 
cated attorney  or  solicitor  should  not  be  able  to  recover 
for  any  business  done  in  that  capacity,  should  be  sub- 
stituted for  the  penalty  of  being  off  the  roll.  The  language 
of  the  35th  and  36th  sections  of  the  present  act  is  more 
restricted  than  that  of  the  26th  section.  If,  therefore,  it 
had  been  the  intention  of  the  Legislature  to  have  confined 
the  penalty  imposed  by  the  26th  section  to  the  business 
done  in  the  courts  mentioned  in  the  act,  the  same  language 
would  have  been  used  as  was  adopted  in  the  older  acts, 
and  in  the  other  sections  of  the  present  act  As  to  the 
construction  of  a  statute,  the  words  of  Coleridge,  J.,  in 
Rex  V.  St  Pancras{b),  appear  very  appropriate  to  the  pre- 
sent matter : — "It  is,  in  my  opinion,  so  important  for  the 
Court,  in  construing  modem  statutes,  to  act  upon  the  prin- 
ciple of  giving  full  effect  to  their  language,  and  of  declin- 
ing to  mould  that  language,  in  order  either  to  meet  an 
alleged  convenience,  or  an  alleged  equity,  upon  doubtful 
evidence  of  intention,  that  nothing  will  induce  me  to  with- 
draw a  case  from  the  operation  of  a  section  which  is  with- 
in its  words,  but  clear  and  unambiguous  evidence  that  so 
to  do  is  to  fulfil  the  general  intent  of  the  statute;  and  also, 

(a)  7  Ad.  <k  E.  624.  (b)  6  Ad.  &  E.  7. 

ss  2 
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1848.  to  adhere  to  the  literal  interpretation,  is  to  decide  incon- 
B1CHABD8  sistently  with  other  and  oyemiling  provisions  of  the  same 
SurracLD  statute."  [He  also  argued,  in  answer  to  the  other  objec- 
tion, that,  if  the  business  was,  in  fact,  done  between  the 
15th  of  November  and  the  16th  of  December,  the  plaintiff 
should  have  replied  that  matter;  and  cited  Jones  ▼. 
Axen  (a),  Washbourn  v.  Burrows  (6),  TkSbauU  v.  Oibson  (c).] 

8,  Temple,  in  reply. — ^The  plea  is  insufficient,  for  the 

26th  section  of  the  statute  does  not  bear  the  construction 

for  which  the  defendant  contends.    The  plea  is  bad,  for 

not  shewing  that  the  plaintiff  was  an  attorney  within  the 

statute.     A  person  may  do  work  as  attorney  without  acting 

as  an  attorney-at-law,  as,  for  instance,  in  Parliament  in 

passing  a  bill,  or  at  an  election.     But  the  plea  does  not 

state  that  the  business  was  done  by  the  plaintiff  in  the 

capacity  which  is  pointed  out  by  the  2nd  and  3rd  sections; 

and  the  words  "  an  attorney  or  solicitor  cw  ({foresaid^" 

mean  an  attorney  or  solicitor  within  the  meaning  of  the 

preceding  clauses  of  the  act. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — (After  stating  the  pleadings,  and  the  demur- 
rer, his  Lordship  proceeded) — The  principal  objection  to 
this  plea,  on  the  argument  of  the  demurrer,  was,  that  it  does 
not  appear  by  it  that  the  action  was  brought  for  "fees,  re- 
wards and  disbursements,"  within  the  meaning  of  the  26th 
sect,  of  the  6  &  7  Vict.  c.  73,  the  plaintiff's  counsel  contend- 
ing that  this  section  disables  an  attorney,  who  is  uncertifi- 
cated, only  from  suing  for  fees,  rewards,  or  disbursements 
for  any  business,  matter,  or  thing  done  by  him  as  an  at- 
torney or  solicitor,  in  some  suit  or  proceeding  in  one  of 
the  courts  mentioned  in  the  act,  and  not  for  business  done 

(a)  1  Ld.  Raym.  119.        (b)  1  Exch.  107.        (c)  12  M.  d?  W.  88. 
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which  had  no  reference  to  such  suits  or  proceedings;  and        1848. 
we  are  of  that  opinion.  RioHABOfl 

The  26th  section  provides,  "  that  no  person,  who  as  an  scrrjELD. 
attorney  or  solicitor  shall  sue,  prosecute,  defend,  or  cany 
on  any  action  or  suit,  or  any  proceedings,  in  any  of  the 
courts  aforesaid,  without  having  previously  obtained  a 
stamped  certificate,  which  shall  be  then  in  force,  shall 
be  capable  of  maintaining  any  action  or  suit  at  law  or  in 
equity  for  the  recovery  of  any  fee,  reward,  or  disburse- 
ment, for  or  in  respect  of  any  business,  matter,  or  thing 
done  by  him  as  an  attorney  or  solicitor  as  aforesaid,  whilst 
he  shall  have  been  without  such  certificate  as  last  aforesaid." 

The  question  is,  what  meaning  we  are  to  attribute  to 
the  words  of  reference  in  the  expression,  "  as  an  attorney 
or  solicitor  as  aforesaid"  We  think  they  must  necessarily 
refer  either  to  an  attorney  or  solicitor  acting  as  described 
in  the  commencement  of  that  section,  or  to  the  previous 
description  of  an  attorney  and  solicitor  in  the  2nd  section; 
and  in  the  former  case  the  disability  will  be  confined  to 
suits  for  fees,  &c.  due  for  business  done  as  an  attorney,  in 
suing,  prosecuting,  defending,  or  carrying  on  any  action  or 
suit,  or  any  proceedings  in  any  of  the  courts  aforesaid;  in 
the  latter,  for  fees  due  to  an  attorney,  &;a,  acting  as  such, 
in  suing  out  any  writ  or  process,  or  commencing,  carry- 
ing on,  soliciting  or  defending  any  action,  suit,  or  other 
proceeding  in  the  name  of  any  other  person,  or  in  his  own 
name,  in  any  of  the  courts  mentioned  in  the  2nd  section, 
including  proceedings  before  one  or  more  justices  ;  so  that 
it  really  makes  no  difierence  whether  the  words  "  as  afore- 
said "  relate  either  to  the  beginning  of  the  26th  section  or 
to  the  2nd.  To  one  or  the  other  they  certainly  do  refer; 
and,  in  either,  the  disability  to  sue  is  confined  to  fees,  &c. 
connected  with  a  suit. 

It  was,  however,  argued  by  Mr.  Hurlstone,  that  the  diflfer- 
ence  of  the  language  of  the  Legislature,  in  the  35th  and 
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1848.        36th  sections,  from  that  in  the  26th,  indicated  a  different 

BicHABiM     intention  in  the  Legislature. 

BomEU)  ^^^  ^^^^  section  provides,  that,  if  any  person  not  ad- 

mitted and  enrolled  sues  out  any  writ  or  process,  or  de- 
fends an  action,  he  shall  be  incapable  of  maintaining  an 
action  for  any  fee,  &a,  on  account  of  prosecuting,  carrying 
on,  or  defending  any  such  action,  suit,  or  proceeding;  or 
otherwise  in  relation  thereto;  and  a  similar  provision  is 
made  if  any  person  shall  commence,  or  carry  on,  or  defend 
an  action  in  the  county  court  The  language  being  more 
general  in  the  26th  section,  it  was  contended,  that  the 
restriction  in  that  section  was  meant  to  be  more  ex- 
tensive. 

It  appears  to  us,  that  the  words  of  reference,  ''  as  an  at^ 
tomey  or  solicitor  as  aforesaid,"  confine  the  disability  to 
the  same  class  of  fees,  rewards  and  disbursements  as  those 
pointed  out  expressly  in  the  35th  and  36th  sections.  This 
being  so,  the  plea  is,  in  our  opinion,  defective,  in  not  aver- 
ring that  the  fees,  &a,  were  due  to  the  plaintiff,  as  an  at^ 
tomey,  in  prosecuting  or  defending  a  suit  or  proceeding  in 
a  court;  they  are  not  even  stated  to  be  due  to  him  as  an 
dttomey-dt-Uiw,  and  they  might  be  payable  to  him  as  an 
attorney  acting  before  arbitrators,  or  a  compensation  juiy, 
or  transacting  business  under  a  power  of  attorney  for  the 
defendant 

Judgment  for  the  plaintiff. 
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1848. 

MiDDLEDITCH  V,  ElLIS.  Jtd^f  13. 

JLIEBT  for  money  lent,  and  on  an  account  stated. — ^The  Where  a  Bum 
defendant  pleaded,  first,  never  indebted;    secondly,  that  ^^J^^^"a 
the  defendant  delivered  a  bond,  conditioned  for  the  pay-  ?®f*'  *"?  * 

'      ^  *^  ^      balanoe  la 

ment  by  the  defendant  to  the  plaintiff,  of  the  sum  of  3502.,  struck  for  the 
-which  the  plaintiff  then  accepted  in  satisfaction  and  dis-  aBoertalning 
charge  of  the  debt  in  the  declaration  mentioned;  and,  ^^i^^ue 
thirdly,  usury.     The  plaintiff  replied  by  taking  issue  on  ^®^{!'  *"^ 
the  first  plea,  traversing  the  second,  and  replying  de  in-  admitsttie 
juria  to  the  last  plea;  and,  upon  these  replications,  issues  theaooount^ 
were  joined.  f"^  promiaes 

^  to  pay  it — 

At  the  trial,  before  Platty  B.,  at  the  Middlesex  Sessions,  l>eDtoii  ample 

.  .  .  .      .        oontraot)  on  an 

in  Michaelmas  Term,  1847,  it  appeared  that  the  plaintiff,  aooount  stated, 
in  1843,  lent  the  defendant  the  sum  of  350t,  which  was  butiea<Son 
secured  by  an  assignment,  by  way  of  mortgage,  of  leasehold  1^^^  ^     ^ 
property,  with  a  power  of  sale,  and  collaterally,  by  the  de-  specialty, 
fendant's  bond  given  to  the  plaintiff.     In  1847,  the  pro- 
perty was  sold  by  the  plaintiff,  and  the  account  of  the  sale, 
which  the  defendant  admitted  to  be  correct,  shewed  a  de- 
ficiency of  128Z.  128,  lOcLy  and  that  the  defendant  promised 
to  pay  the  balance ;  and  the  present  action  was  brought 
to  recover  that  sum.     It  was  contended,  by  the  defend- 
ant s  counsel,  that  the  present  action  of  debt  on  simple 
contract  would  not  lie,  upon  the  authority  of  1  Roll.  Abr. 
"Action  sur  Case,"  p.  9,  pi.  11,  and  Fetch  v.  Lyon  (a). 
Under  the  direction  of  the  learned  judge,  the  plaintiff 
had  a  verdict,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Pasldey,  in  Michaelmas  Term  last,  moved  accordingly. — 
The  defendant  is  entitled  to  have  a  nonsuit  entered.  The 
defendant's  promise  was  merely  an  admission  of  something 
being  due  on  the  specialty,  which  does  not  change  the  na- 
ture of  the  debt  so  as  to  entitle  the  plaintiff  to  maintain 

(a)  9  Q.  B.  147. 
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1848.  this  action  upon  the  account  stated.  In  Dme  v.  77u)me(a), 
KiDDLKDiTCH    Maiiuird  said,  arguendo,  ^^  The  accompt  doth  not  alter  the 

^^  nature  of  the  debt,  but  only  reduceth  it  to  a  certainty ;" 
and  the  reporter  adds,  that  **RoU.  agreed  in  all  things 
with  MainarcL"  [Parkey  B. — In  Foster  v.  AUanson  (6),  the 
plaintiff  and  defendant  had  been  partners,  and  an  action 
on  an  account  stated  was  supported,  although  the  partner- 
ship deed  contained  a  covenant  for  adjusting  the  accounts; 
but  there,  some  items,  not  connected  with  the  partnership, 
were  included  in  the  same  account  for  which  the  action  was 
brought ;  and  that  circumstance  is  adverted  to  by  BuHer, 
J.,  in  his  judgment,  and  seems  to  have  been  the  precise 
ground  on  which  Lord  EUenborongh  distinguishes  the  case 
of  Foster  v.  AUanson  from  that  of  Sckaok  v.  Anthony  (c),'\ 

A  rule  nisi  being  granted, 

Liish  shewed  cause  in  Trinity  Term  last  (May  30). — 
The  plaintiff  was  entitled  to  recover  in  the  present  form 
of  action,  notwithstanding  the  deed.  The  case  of  Petch  v. 
Lyon  (d),  upon  which  the  defendant  relied  at  the  trial, 
does  not  support  the  proposition  for  which  he  will  contend. 
That  case  stands  on  the  facts  which  were  there  proved, 
and  the  Court  of  Queen's  Bench  held,  that  there  was  no 
evidence  to  support  a  debt  due  by  the  defendant  on  an 
account  stated.  Foster  v.  AUanson (b)  is  a  very  similar 
case  to  the  present.  There  the  parties  entered  into  arti- 
cles of  copartnership.  At  the  end  of  the  partnership  the 
parties  settled  an  account,  and  the  Court  there  held,  that 
an  action  on  the  account  stated  was  proper.  The  plea  is, 
that  the  defendant  never  was  indebted  on  an  account 
stated.  There  was  an  account  stated,  and  the  defendant 
admitted  its  correctness,  and  promised  to  pay  it 

The  Court  called  on 

(a)  Aleyn,  73.  (c)  1  M.  &  SeL  573, 

(h)  2  T.  R.  479.  {d)  9  Q.  B.  149, 
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Pastdejfi  in  support  of  the  rule. — The  action  should  have  1848. 
been  brought  on  the  deed.  The  debt  is  merged  in  the  Middlxditch 
higher  security.  There  is  no  new  element  created  by  the  yy^y^ 
mere  statement  of  the  account:  that  transaction  does  not 
alter  the  nature  of  the  debt  Lord  EUenborough,  in  Schack 
v.  Anthony  (a)y  remarks,  that,  in  the  case  ot  Foster  v.  Al- 
lanson,  "  there  were  several  things,  unconnected  with  the 
deed,  which  were  included  in  the  action."  In  the  pre- 
sent case,  any  interest  might  have  been  recovered  by  an 
action  on  the  specialty.  In  Schack  v.  Anthony^  Lord  EUen- 
borough  says,  that  "  if  a  bond  were  given  to  a  trustee,  it 
could  hardly  be  contended  that  an  action  of  assumpsit 
might  be  maintained  by  the  cestui  que  trust  for  the  reco- 
very of  the  money  secured  by  the  bond."  The  law  is  cor- 
rectly stated  in  Drm  v.  Thorns  (6),  that  "  the  accompt 
doth  not  alter  the  nature  of  the  debt,  but  only  reduceth 
it  to  certainty."  The  same  rule  is  to  be  found  in  Roll 
Abr.  "Action  sur  Case,"  p.  9,  pi.  11.  In  support  of  this 
rule  the  following  cases  may  be  cited :  Jones  v.  Ryder  (c), 
Lubbock  V.  Tribe  (d),  Davis  v.  Oyde  (e),  Kearslake  v.  Mor- 
gan (/),  Edwards  v.  Bates  (g) ;  and  if  the  action  had  been 
brought  upon  the  specialty,  the  defendant  could  not  have 
used  the  statement  of  account  as  a  defence  to  the  action : 
Com.  Dig.  "  Pleader,"  (2  W.  46). 

Lush  was  then  heard  against  the  rule. — ^The  defendant 
does  not  deny  that  an  account  was  stated.  The  same  ob- 
jection as  the  present  was  raised  in  Moravia  v.  Levy  (A), 
in  which  case  there  was  a  covenant  between  the  parties ; 
but  BulleVy  J.  said,  "  It  does  not  signify,  in  this  case,  how 
the  debt  arose.  Here  is  an  express  promise  to  pay  the 
balance  which  had  been  struck,  and  that  is  the  ground  of 

{a)  1  M.  t  Sel.  575.  (<•)  2  Ad.  «fe  E.  623. 

(h)  Aleyn,  73.  (/)  5  T.  R.  513. 

[c)  4  M.  &  W.  32.  (^)  7  M.  k  O.  5JK). 

(f/)  3  M.  &  W.  607.  (h)  2  T.  R.  483,  n. 
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1848.        the  action,  otherwise  the  objection  would  have  been  good.'' 
IfnxDumncB    So  here  also  there  is  a  promise  to  pay  the  balance.     [He 
ley^;^         also  referred  to  BcAer  v.  Harris  (a).] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B. — ^This  case  was  tried  before  my  Brother  PlaUy 
last  Michaelmas  Term,  and  a  verdict  was  found  for  the  plain 
tiff,  subject  to  leave  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit,  if  the  Court  should  be  of  opinion,  that^ 
under  the  circumstances  of  this  case,  an  action  of  debt  on 
an  account  stated  would  not  lie. 

A  rule  nisi  for  entering  a  nonsuit  having  been  granted 
pursuant  to  this  leave,  the  same  was  argued  last  term  be- 
fore the  Chief  Baron  and  my  Brothers  Alder son^  PkUt, 
and  myself 

The  plaintiff  was  mortgagee  under  a  mortgage  from  the 
defendant,  with  a  power  of  sale,  and  the  mortgage  deed 
contained  the  ordinary  covenant  by  the  defendant  to  pay 
the  principal  sum  secured,  with  interest.  The  mortgaged 
property  was  afterwards  sold  by  the  plaintiff  under  the 
power,  but  it  did  not  produce  sufficient  to  discharge  the 
debt  due  to  the  plaintiff.  A  meeting  afterwards  took 
place  between  the  plaintiff  and  defendant,  when  an  ac- 
count was  stated  between  them,  charging  the  defendant 
with  the  full  amount  of  principal  and  interest,  and  giving 
him  credit  for  the  net  proceeds  of  the  sale.  It  may  be 
taken  that  the  defendant  admitted  the  balance  of  this  ac- 
count to  be  correctly  ascertained,  and  that  he  promise<l  to 
pay  it  The  verdict  was  for  that  balance ;  and  the  only 
question  is,  whether,  on  this  state  of  facts,  an  action  of 
debt  on  an  account  stated  can  be  maintained ;  and  we 
think  it  cannot. 

The  general  principle   is  clear,   that  where  a  debt  is 

(a)  9  A.  «fc  B.  532. 
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secured  by  a  bond,  covenant,  or  other  specialty,  there  the  1848. 
obligation  by  simple  contract  is  gone.  The  lesser  security  MmoLiDEraB 
is  merged  in  the  greater.  But  the  plaintiff  contended  lii,^;^, 
that  that  doctrine  does  not  apply  in  the  present  case,  for, 
though  the  original  debt  was  secured  by  a  covenant,  yet, 
that,  here  there  was  a  subsequent  statement  of  accounts, 
so  that  the  defendant  on  that  occasion  made  himself  liable 
by  a  new  contract  to  pay  the  balance  remaining  due;  and, 
in  support  of  this  proposition,  he  relied  on  the  case  of 
foster  V.  Allan8on(a).  In  that  case  the  plaintiff  and  de- 
fendant had  entered  into  articles  of  partnership,  under 
seal,  for  seven  years,  and  they  covenanted  with  each  other 
to  adjust  and  make  a  final  settlement  at  the  end  of  the 
partnership,  and  then  to  divide  the  stock  and  profits 
equally  between  them.  Before  the  expiration  of  the  seven 
years,  they  agreed  to  dissolve  the  partnership,  and  they 
came  to  a  settlement  of  accounts,  in  which  were  included 
several  items  not  relating  to  the  partnership.  A  balance 
was  found  to  be  due,  on  this  settlement,  to  the  plaintiff; 
and  it  was  held,  that,  notwithstanding  the  specialty,  the 
plaintiff  might  recover  that  balance  in  an  action  of  as- 
sumpsit on  an  account  stated;  but  the  judgment  of  Ashurst, 
J.,  goes  expressly  on  the  ground  that  this  was  a  new  trans- 
action, and  that  the  account  was  stated  of  other  matters  be- 
sides the  items  due  under  the  deed ;  and,  though  BuUeVy  J., 
says,  that,  even  if  no  other  articles  had  been  introduced, 
he  should  have  been  of  opinion  that  assumpsit  would  lie, 
yet  that  opinion  was  founded  on  the  circumstance,  that 
the  dissolution  of  the  partnership,  and  subsequent  settle- 
ment of  account,  constituted,  in  point  of  law,  a  good  con- 
sideration for  a  new  promise. 

Now,  in  the  present  case,  none  of  the  circumstances 
relied  on  in  Foster  v.  AUanson  are  to  be  found.  The 
defendant  is  charged  with  nothing  but  the   money  se- 

(a)  2  T.  R.  479. 
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1848.        cured  by  the  deed ;  there  is  no  consideration  for  the  sug- 
lIiDDLEDiTCH    gestcd  new  liability,  except  the  ascertaining  how  much 

2^  remains  due  on  the  deed.  It  is  a  perversion  of  language 
to  speak  of  this  as  an  account  stated:  it  is  merely  a  process 
adopted  for  the  purpose  of  ascertaining  how  much  of  the 
original  debt  has  been  discharged;  and  all  which  is  really 
done  is  to  make  out  to  what  extent  the  defendant  remains 
liable  upon  the  deed.  This  does  not  entitle  the  plaintiff  to 
proceed  as  on  a  new  liability  arising  from  an  account 
stated;  and  so  the  rule  for  a  nonsuit  must  be  made  ab- 
solute. 

Rule  absolute. 


June  23.  KiNG  v.  CoLE. 

In  an  action  of  jCXSSUMPSIT  on  a  guarantie. — The  declaration  stated, 
guanmtie,  the  that  One  Joseph  Wilkinson  was  indebted  to  the  plaintiff 
K^T^^ii  a'JT^  in  a  <^ertain  sum ;  and  thereupon,  in  consideration  that 
mentinthede-  ^j^e  plaintiff  would  agree  to  accept  payment  by  instal- 

olarationy  tbat 

hehadezeouted  ments,  of  the  said  debt  from  the  defendant,  and  would  ex- 
tiure,  gave  in  ecute  an  indenture,  purporting  to  be  made  by  and  between 
^dencethe^  &c.,  (describing  it,)  and  thereby  release  unto  the  said 
ment,  mgned  J.  Wilkinson  the  said  debt,  the  defendant  promised  to 
dant:  "In  con-  pay  the  debt  by  instalments.  Averment,  that  the  plaintiff 
yoiwJiaving      ^^^  agree  to  accept  payment  of  the  debt  by  instalments, 

by  indenture  g^jj^j  ^j  execute  the  Said  indenture,  and  did  thereby  re- 
agreed  to  ac-  '' 

oept  payment    lease  the  said  J.  Wilkinson.     Breach,  nonpayment  of  the 

of  the  debt  •    «4.   l  f 

owing  to  you     instalments. 

Se^o^wiM         ^^®  defendant  pleaded  non  assumpsit,  and  a  traverse 

instahnente:      ^^at  the  plaintiff  executed  the  said  indenture  modo  et 

that  is  to  say, 

10».  inthe        forma;  upon  which  pleas  issue  was  joined.     At  the  trial 

pound,  on  the 

18th  day  of  August  next,  &c.,  I  promiBe  to  guarantee  the  payment  of  the  instalments/'  There 
was  evidence,  that,  when  A.  B.'a  creditors  receive<l  the  guarantie,  they  signed  the  deed 
at  the  same  time : — Held.,  that,  under  the  circumstances  of  the  case,  the  true  construction 
of  the  guarantie  was,  **  that,  if  at  some  future  time  the  plaintiff  shall  have  released  the  debt, 
the  defendant  will  guarantee  the  same  to  him;"  and,  therefore,  that  it  did  not  prove  the  aver- 
ment in  the  declaration. 
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of  the  cause,  before  Rolfe,  B.,  at  the  last  Spring  Assizes  at  1848. 
Liverpool,  the  present  case  was  immediately  preceded  by 
one  of  HassaU  v.  Cole,  in  which  the  pleadings  were  the 
same.  In  support  of  the  second  issue,  a  deed  was  pro- 
duced, but  was  rejected,  as  being  improperly  stamped; 
and  the  plaintiff  then  produced  the  following  guarantie: — 

"Mr.  John  Hassall — In  consideration  of  your  having,  by 
indenture  bearing  date  the  18th  day  of  February,  1847, 
agreed  to  accept  payment  of  the  debt  owing  to  you  by 
J.  Wilkinson,  of  Birkenhead,  amounting  to  the  sum  of 
650t,  by  the  following  instalments:  that  is  to  say,  the  sum 
of  325 1,  part  thereof,  being  at  the  rate  10a  in  the  pound, 
on  the  18th  day  of  August,  1847,  and  the  sum  of  325Z., 
the  residue  of  the  said  debt,  on  the  18th  of  February, 
1848,  and  of  your  having,  by  the  same  indenture,  released 
the  said  J.  Wilkinson  from  such  debt,  I  do  hereby  guaran- 
tee to  you  the  payment  of  such  debt  or  sum  of  650Z.,  at 
the  times  and  in  manner  aforesaid.  Dated  this  18th  of 
February,  1847. 

"  William  Cole." 

It  was  proved  that  Cole  signed  agreements  in  this  form, 
addressed  to  each  of  Wilkinson's  creditors,  and  delivered 
them  to  his  attorney,  who  carried  them,  with  the  inden- 
ture, to  his  creditors,  each  of  whom,  when  he  executed  the 
deed,  received  his  signed  guarantie  from  the  attorney  at 
the  same  time.  It  was  contended,  on  the  part  of  the 
plaintiff,  that  the  guarantie  was  an  admission  by  the  de- 
fendant, that  the  plaintiff  had  released  Wilkinson,  and 
was  original  evidence  of  such  release,  though  the  inden- 
ture was  not  read.  It  was  objected,  for  the  defendant, 
that  the  guarantie  was  no  admission  of  a  past  release,  but 
rather  of  a  future  one ;  in  which  latter  case  there  was  a 
variance  between  the  guarantie  and  the  declaration,  which 
was  open  under  non  assumpsit     It  was  also  objected,  that 
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1848.  there  was  a  variance,  as  the  guarantie  did  not  admit  such 
a  release  as  that  stated  in  the  declaration.  The  learned 
judge  reserved  leave  to  the  defendant  to  move  to  enter  a 
nonsuit,  if  the  Court  should  be  of  opinion  that  the  amend- 
ment  ought  not  to  have  been  made,  reserving  power  to 
the  plaintiff  to  amend  the  declaration,  if  the  Court  should 
think  fit. 

The  present  case  of  King  v.  Cole  was  then  called  on ; 
and,  it  being  agreed  that  the  pleadings  and  facts  in  all 
respects  were  the  same  as  those  in  HassaU  v.  Ccle,  a  similar 
verdict  was  entered,  with  similar  leave  to  move, — ^the  same 
evidence  to  be  evidence  in  both  cases. 

Knowles  moved  accordingly,  and  obtained  a  rule  nisi  for 
a  nonsuit,  or  for  a  new  trial,  on  the  ground  that  there  was 
no  evidence  to  support  the  avermentof  the  release;  but, 
on  the  other  grounds,  the  Court  refused  the  rule. 

MartineiniTomlinson  shewed  cause  (June  22). — The  only 
question  is,  whether  there  was  evidence  to  support  the  aver- 
ment in  the  declaration,  that  the  plaintiff  executed  the 
release;  and  it  is  submitted  that  there  was.     The  cases  of 
SlaMerie  v.  Pooleyip),  and  Howard  v.  Smith(b\  are  ex- 
pressly in  point.     In  the  former  of  these,  the  rule  was  laid 
down,  that  a  parol  admission  by  a  party  to  a  suit  is  always 
receivable  in  evidence  against  him,  although  it  relate  to 
the  contents  of  a  deed  or  other  written  instrument,  and 
even  though  its  contents  be  directly  in  issue  in  the  causa 
In  the  latter  case,  Tindal,  C.  J.,  in  delivering  the  judgment 
of  the  Court,  concluded  by  saying,  "  We  are  of  opinion 
that  the  statements  made  by  the  plaintiff  himself,  of  the 
terms  upon  which  he  was  actually  holding  the  premises, 
were  admissible  against  him,  notwithstanding  what  had 
passed  respecting  the  written  agreement  under  which  the 

(a)  6  M.  &  W.  664.  {h)  3  M.  A  G.  254. 
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former  tenant  had  held;  and  that  the  present  case  must        1848. 
be  governed  by  the  law,  as  laid  down  in  Slatterie  y.Paoley" 
If  the  deed  had  been  destroyed,  this  instrument  would 
have  been  secondary  evidence  for  the  jury;  and,  according 
to  the  preceding  cases,  it  is  original  evidence  of  the  deed. 

KnowleSy  contrk. — The  terms  of  the  guarantie,  "  in  con- 
sideration of  your  having  by  indenture,"  as  taken  with  all 
the  surrounding  circumstances,  will  bear  two  significa- 
tions— either  that  the  plaintiff  would  execute  a  release, 
or  that  he  had  executed  one.  In  the  latter  case,  the  de- 
claration, which  states  an  executory  consideration,  would 
not  be  supported.  If  the  former  construction  be  adopted, 
it  is  no  evidence  to  prove  the  averment  that  the  deed  had 
been  executed.  In  either  view,  the  plaintiff  must  fail  Then 
the  evidence  is,  that  the  guarantie  was  signed  and  delivered 
by  the  defendant  to  his  attorney,  to  be  handed  over  to  the 
plaintiff,  and  at  that  time  no  deed  had  been  executed. 
[Alder sorty  B. — It  is  to  be  taken  as  an  admission  at  the 
time  it  is  handed  over  to  the  party.  The  party  who  hands 
it  over  is  the  agent  to  make  the  admission.  Rolfey  B. — 
It  would  have  been  no  admission  if  it  had  been  imme- 
diately destroyed,  without  being  handed  over.]  It  cannot 
be  construed  to  be  both  past  and  future,  for  two  different 
purposes.  [Rol/Cy  R — May  it  not  be  taken  as  contempo- 
raneous, and  then  it  could  stand  both  ways  ?] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  R — The  question  in  this  case  is,  whether 
there  is  any  evidence  of  the  averment  in  the  dedaration, 
that  the  plaintiff,  by  the  indenture,  dated  &a,  released  the 
debt  due  to  him  from  J.  S.  The  admissions  put  in  prove 
that  the  indenture  described  in  the  declaration  was  eze- 
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1848.        cuted;  but  they  go  no  further.    They  do  not  shew  what 
the  operation  of  that  indenture  was. 

The  only  evidence  of  this  suggested  by  the  counsel  for 
the  plaintiff  was  the  guarantie  itself  That  guarantie  was 
as  follows : — 

"  Mr.  John  Hassell — In  consideration  of  your  having, 
by  indenture  bearing  date  the  18th  day  of  Februaiy, 

1847,  agreed  to  accept  payment  of  the  debt  owing  to  you 
by  J.  Wilkinson,  of  Birkenhead,  amounting  to  the  sum  of 
6501,  by  the  following  instalments:  that  is  to  say,  the 
sum  of  325Z.,  part  thereof,  being  at  the  rate  of  10^.  in  the 
pound,  on  the  18th  day  of  August,  1847,  and  the  sum  of 
325l.y  the  residue  of  the  said  debt,  on  the  18th  of  February, 

1848,  and  of  your  having,  by  the  same  indenture,  released 
the  said  J.  Wilkinson  from  such  debt,  I  do  hereby  guaran- 
tee to  you  the  payment  of  such  debt  or  sum  of  650L  at  the 
times  and  in  manner  aforesaid.  Dated  this  18th  of  Feb- 
ruary, 1847. 

"  William  Cole." 

This  guarantie  was  signed  by  the  defendant  at  an  ante- 
cedent period;  but,  being  delivered  to  his  attorney,  to  be 
handed  over  to  the  plaintiff,  we  think  that  it  must  be  con- 
sidered as  an  admission  made  by  the  defendant  on  the 
day  on  which  it  was  so  handed  over,  and  is  the  same  as  if 
it  had  been  written  or  spoken  by  the  defendant  at  that 
time.  And,  if  it  be  so,  it  is  clear  that  an  admission,  either 
verbal  or  in  writing,  by  him  of  the  contents  of  a  deed, 
would  be  sufficient  proof  as  against  him  of  those  con- 
tents. 

What,  then,  is  the  true  construction  of  the  guarantie? 

If,  by  the  words  "  having  released,"  we  are  to  under- 
stand an  admission  by  the  defendant,  that  at  some  ante- 
cedent period  the  plaintiff  had  released,  the  guarantie  will 
shew  the  truth  of  the  averment.  But  then  the  declaration 
would  not  be  proved  if  this  were  the  true  construction. 
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On  the  other  hand,  the  Court  may  treat  those  words  as  1848. 
meaning,  that,  if  at  some  future  time  the  plaintiff  shall 
have  released  the  debt,  the  defendant  will  guarantee  the 
same  to  him.  If  this  be  so,  the  declaration,  indeed,  will 
be  supported,  but  the  admission  will  not  prove  the  aver- 
ment, that,  in  fact^  such  a  release  was  executed  by  the 
plaintiff. 

We  think  this  is  the  true  construction  of  this  guarantie, 
under  all  the  circumstances  of  this  case. 

It  would  be  sufficient,  however,  to  say,  that  an  admis- 
sion offered  by  the  plaintiff  in  evidence,  but  capable 
equally  of  either  construction,  would  not  be  sufficient 
proof  of  an  averment  in  a  case  in  which  the  affirmative 
lies  on  the  plaintiff. 

We  think,  therefore,  that  there  must  be  a  new  trial. 


Venables,  Administrator  de  bonis  non  with  the  Will  an-     J^y  llM, 
nexed  of  John  Henbt  Lewis,  deceased,  v.  Tub  East 
India  Company. 


c 


ASE. — The  declaration  in  substance  stated,  that  John  A  testator  ap- 
Heniy  Lewis  was  proprietor  of  a  certain  share  or  interest,  ^^l,, 
to  wit,  2000Z.,  of  or  in  the  capital  stock  or  funds  of  the  ^"^^^^  ^r- 

....  mally  re- 

defendants,  standing  in  his  name  in  the  defendants'  books,  nounced,  the 

and  which  capital  stock  and  funds  were,  according  to  the  the  wm  aid 

statute  in  that  case  made  and  provided,  assignable  and  f^J^^ 

transferable  in  the  books  of  the  defendants,  by  the  defen-  minwteped:— 

*'  JTe^d,  that  the 

dants  for  that  purpose  making  and  entering  therein  such  lenunciation 
transfer  of  the  said  stock  and  funds  to  any  other  person  S^^xecutor' 
or  persons,  as  the  proprietors  and  lawful  possessors  thereof  J!!?^^^^  '^ 
for  the  time  being  should  authorise  and  require:  that  John  that  it  was  not 

iiootwmxv  to 

Henry  Lewis,  being  so  lawfully  possessed,  &a,  to  wit,  on  dte  him  before 

granting  ad- 
ministration de  bonis  non  to  another  person. 

VOL.  II.  T  T  BXCH. 


a 


v^^  >t.;f.r*i  ',j  '..'.'^T^z  ::j  'l*:  iOtli  Cfcj^iAl  stock  and 
i^itA*.  V/  u:>.  Kt*a:.^t  Ecr.r.TaL'i  B^irk^r  Lewis  'sinee  de- 
'>;ai^/i^.  4if./J  tij<rr<;''/y  d:r^t^  t}j«;  ^d  f>lmiizid  Burke  Lewis 
V,  tidik':  4^'i  ^j'p'V  th<;  'iivi'jfrn'L-.  ixiteren.  and  afcg>Tiw^l  pfo. 
'^^yJ».  iUf^f'/tf  for  in*  own  a^^;  during  his  natural  life;  and 
i'f'ftu  ari'J  'AfV:r  tli':  d':cca<9'^  of  Edmund  Burke  Lewia»  the 

# 

t^sKfMt'/r  tfikV4:  iU<i  iuu;r«:^i.  icCf  to  his  sister,  Caroline  Vena- 
l/l<;i!  ftiiu':»i  thivjiiihfAj^  for  her  natural  life;  and  firom  and 
iifit'.r  Ut',r  tUii'MUHti,  the  t<;.stator  gave  and  bequeathed  the 
mtiuti  ti\tHttl\tUt\y  to  the  plaintiff  to  bis  own  use;  and  by  his 
will  l.h<!  Miit\  John  Ifonry  Lewis  then  appointed  the  said 
Kdniiuifl  Hiirko  LuwiH  and  David  ilriwley  executors  thereof; 
iind  uriiTwiinlH,  to  wit,  on  the  8th  May,  A.D.  1845,  died: 
iirinr  wlioMi!  ihiuih,  to  wit,  on  the  25th  of  June,  a  d.  1845, 
Kthiiiihtl  Murkt*  licwis  <hily  proved  the  said  last  will  and 
toMianioni,  in  tin*  rrrro«rative  Court  of  the  Archbishop  of 
(■iiiMorhnry:  tlu»  said  David  Rowley,  after  the  death  of 
tlio  Piaid  .lnln»  llonry  Lowis,  and  before  the  grant  of  admi- 
niN( ration  tol'aiH»lino  Vonahlos,  to  wit,  on  the  31st  of  Hay 
\  w  IS  »..*».  in  dtio  t*onn  ot' law,  in  the  Prerogative  Court  of 
<ho  AtvhlMNhop  ot'i'antorlnirv,  expressly  renounced  all  his 
ri^hf.  litK\  and  intoivst  in  and  to  the  pri>bate  and  execu- 
tion ol'  tho  said  last  will  and  testament  of  the  said  John 
UxMUA  l.oxxis.  av  woll  as  to  tho  letters  of  administration 
with  tho  will  av.r.ovod  of*  all  and  sin^nilar  the  goods,  chat- 
(oK.  au%l  or\sv*;>  .^f  t!u^  >;nd  dovvasovl  *lohn  Henry  Lewis» 
\f  b\  Jaw  iV,o  N;r,d  l\n*a  Kox^U  V  sh.n:!i  bo  entitled  ihei^to- 
Awd  ^^o*,\  \*V,xV-x  '.v!V,*<\?  ;r.  Ar,y  x^-.y  T,^  ioi  in  the  execu- 
i^Ni',  ^^,o^^^^?*  Av„\  iV.orxxv.vA  a:: ; rnr&r.',5<  :o  wii^  v^a  the 
rv,>,  ,^t;v.:x    ,  a  i>4.>.  ^v..  ^.;  v^^-r.i  B=rt*  Lewis 

^\^i5r.>iiN;  ';^,"-v,-  \h'»«>  ,vvxxf-;  o-r.-.l '••i^  ~ji'vfi.l>r 
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of  and  entitled  to  the  said  share  or  interest  in  the  capital 
stock  and  funds  of  the  defendants  :  that  Edmund  Burke 
Lewis,  on  the  1st  of  November,*  a.I).  1845,  departed  this  life  jjxot  India  Co. 
intestate,  and  on  the  2nd  of  April,  a.  d.  1846,  administra- 
tion of  all  and  singular  the  goods,  chattels,  and  credits 
which  were  of  the  said  John  Henry  Lewis  deceased, 
at  the  time  of  his  decease  left  unadministered  by  Ed- 
mund Burke  Lewis  deceased,  executor  as  aforesaid  with 
the  will  of  John  Henry  Lewis  annexed,  in  due  form  of  Jaw 
was  granted  to  Caroline  Venables:  that  afterwards,  to  wit, 
on  the  19th  of  November,  a.d.  1846,  Caroline  Venables  de- 
parted this  life;  and  on  the  4th  of  January,  A.D.  1847,  ad- 
ministration of  all  and  singular  the  goods,  chattels,  and 
credits  which  were  of  John  Henry  Lewis  at  his  decease, 
left  unadministered  by  Edmund  Burke  Lewis  and  Caro- 
line Venables  respectively,  with  the  will  of  John  Henry 
Lewis  annexed,  was  in  due  form  of  law  granted  to  the 
plaintiff;  whereupon  the  plaintiff  as  such  administrator 
then  became  lawfully  entitled  to  the  said  share  or  in- 
terest of  and  in  the  capital  stock  and  funds  of  the  de- 
fendants, and  to  receive  from  time  to  time  the  interest, 
dividends,  and  annual  proceeds  thereof. — ^The  declaration 
then  alleged,  that  it  thereupon  became  the  duty  of  the 
defendants,  upon  the  reasonable  request  of  the  plaintiff, 
to  register  in  the  books  of  the  defendants  the  letters  of 
administration  with  the  will  of  John  Henry  Lewis  an- 
nexed, and  also  the  deaths  of  Edmund  Burke  Lewis  and 
Caroline  Venables;  and  it  also  then  became  the  duty  of 
the  defendants  to  enter  in  their  books  such  transfer  of 
the  said  share  and  interest  of  and  in  the  capital  stock 
and  funds  of  defendants  so  standing  in  the  name  of 
John  Henry  Lewis  deceased,  as  the  plaintiff  should  re- 
quire; and  it  also  became  the  duty  of  the  defendants 
to  pay  to  the  plaintiff  the  interest  of  the  said  stock. — 
Averment,  that  the  plaintiff  afterwards,  to  wit,  on  the 
6th  of  January,  1847,  took  the  letters  of  the  last-men- 
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1648.        tioned  administration  with  the  will  of  John  Heniy  Lewis 

Venables     annexed  to  the  office  of  the  defendants,  and  requested 

East  India  Co   ^^^™  ^^  register  the  same,  and  also  the  deaths  of  Edmund 

Burke  Lewis  and  Caroline  Yenables  respectively;  and  al- 
though the  defendants  did  register  the  letters  of  adminis- 
tration, and  after  such  registration  the  plaintiff  requested 
the  defendants  to  make  and  enter  in  the  books  of  the  de- 
fendants a  transfer  of  the  said  share  and  interest  of  and 
in  the  said  capital  stock  and  funds  of  the  defendants^ 
standing  in  the  name  of  John  Henry  Lewis  deceased  in 
the  defendants'  books,  to  his  own  name,  whereupon  it  then 
became  the  duty  of  the  defendants  so  to  do,  yet  the  de- 
fendants refused  to  make  and  enter  such  transfer.  The 
declaration  then  alleged,  that  three  half-yearly  dividends 
were  due  in  respect  of  the  said  stock,  which  it  was  the 
duty  of  the  defendants  to  pay  to  the  plaintiff  as  such 
administrator,  yet  they  wholly  refused  so  to  do— con- 
cluding with  profert  of  the  letters  of  administration. 

Plea,  that  David  Rowley  survived  Edmund  Burke 
Lewis,  and,  at  the  time  of  the  grant  of  administratkm 
with  the  will  annexed  to  the  plaintiff,  was  living,  and  that 
the  said  renunciation  of  David  Rowley,  and  his  refusal  to 
act  in  the  execution  of  the  will  of  John  Henry  Lewis,  de- 
ceased, were,  and  each  of  them  was,  during  the  life  of  Ed- 
mund Burke  Lewis,  and  that  David  Rowley  hath  not  at 
any  time  since  the  decease  of  Edmund  Burke  Lewis  re- 
nounced, nor  Iiath  he  at  any  time  since  the  death  of  Ed- 
mund Burke  Lewis  been  applied  to,  cited,  convened,  or 
requested  to  prove,  refuse,  or  renounce  probate  or  execution 
of  the  said  last  will  and  testament  of  John  Henry  Lewis^ 
deceased ;  wherefore  the  defendants  say,  that  the  letters  of 
administration  in  the  declaration  alleged  to  have  been 
granted  to  the  plaintiff  were  and  are  void,  and  of  no  effect 
in  law. — Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others), 
that  it  is  alleged  in  the  declaration,  and  confessed  by  the 
plea,  that  David  Rowley  once  duly  and  effectually^  and 
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according  to  law,  renounced  all  his  right,  title,  and  interest 
in  and  to  the  probate  and  execution  of  the  last  will  and 
testament  of  John  Henry  Lewis,  as  well  as  to  the  letters  e^^i^i^c©. 
of  administration  with  the  will  annexed ;  and  the  plea 
shews  no  facts  by  reason  of  which  such  renunciation  has 
become  or  is  ineffectual  or  void;  and  that  the  death  of 
Edmund  Burke  Lewis  did  not  render  it  necessary  for 
David  Rowley  again  to  renounce  such  probate  and  execu- 
tion of  the  will  and  letters  of  administration  ;  that,  after 
such  renunciation  by  David  Rowley,  he  could  not  retract 
his  renunciation  and  refusal  until  after  the  death  of  the 
plaintiff,  as  such  administrator,  or  until  the  plaintiff  shall 
have  lawfully  ceased  to  be,  or  become  unable  to  be,  or  to 
act  as  such  administrator. — Joinder  in  demurrer. 

BtUt,  in  support  of  the  demurrer  {Warren  with  him  (a)). 
— One  of  two  executors  proves  the  will,  the  other  form- 
ally renounces;  the  executor  who  proved  dies,  and  ad- 
ministration de  bonis  non  with  the  will  annexed  is 
granted  to  the  plaintiff;  and  the  question  is,  whether  such 
administration  is  valid  ?  For  many  years,  the  invariable 
practice  of  the  Ecclesiastical  Court  has  been  that  adopted 
in  the  present  case.  In  Wankford  v.  Wankford  (6),  a  doubt 
was  expressed  whether  such  a  grant  of  administration  was 
good.  The  doctrine,  however,  was  fully  discussed  in  the 
recent  case  of  Harrison  v.  Harrison  (c),  which  is  identical 
with  the  present,  and  which  decided,  that,  after  an  absolute 
renunciation  by  one  of  two  executors,  it  is  not  requisite 
that  he  should  renounce  a  second  time,  or  that  he  should 
be  cited  before  granting  administration  to  another.  In 
that  case,  all  the  authorities  are  collected  and  commented 
upon  by  the  learned  judge,  the  earliest  of  which  is  an 
anonymous  one  in  Dyer  (d),  E.  T.,  4  &  5  PhiL  &  Mary. 
"  Browne  moved  this  case  at  the  bar : — A  man  made  two 

(a)  The  caac  was  argued  on  the  (b)  1  Salk.  2JK). 

8th  and  9th  Deceml)er,  1H47,  and  (c)  1  Rob.  Eccl.  Rep.  40C. 

lIHh  .January,  1848.  (d)  160  b. 
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his  executors,  and  died,  and  one  of  them  proved  the  will, 
and  the  other  refused  before  the  Ordinary,  and  he  commit- 
EA8Tl2n>LiCo.  ^  ^^^  administration  only  to  the  other;  and  he  made  his 

executors,  and  died ;  and  the  executors  brought  debt  against 
a  debtor  of  the  first  testator :  whether  the  action  lies  or 
not  ?    And  it  seemed  to  Brooke,  Chief  Justice,  that  it  did, 
inasmuch  as,  although  the  refusor  might,  at  his  pleasure^ 
have  administered,  notwithstanding  his  refusal  in  the  life- 
time of  his  companion,  who  proved  &a,  yet^  after  his 
death,  his  election  is  gone,  and  the  Ordinary  may  se- 
quester the  goods  of  the  first  testator,  or  administer,  if 
he  choose ;  for  now,  in  law,  the  first  testator  died  intes- 
tate," &C.    At  that  period,  therefore,  the  formal  renun- 
ciation of  one  of  two  executors  seems  to  have  been  con* 
sidered  peremptory.    The  reporter,  indeed,  refers  to  the 
Year-book,  21  Ed.  4, 28,  as  tending  to  raise  a  doubt  as  to  the 
correctness  of  the  decision.    The  next  is  Hendoe's  case,  42 
Eliz.  (a) :  "Hensloe  brought  an  action  of  debt  against  Ghge 
and  others,  as  executors.   The  defendant  pleaded,  in  abate- 
ment of  the  writ,  that  the  testator  made  one  Hillesley  co- 
executor  with  them,  who  had  administered  &a,  not  named 
in  the  writ     To  which  the  plaintiff  said,  that,  before  any 
administration  &c.,  the  said  Hillesley,  being  cited  with 
the  others  to  prove  the  will  before  the  Ordinary,  refused, 
and  the  defendant  only  proved  the  said  will  &a;  upon 
which  the  defendants  demurred  in  law;"  and  it  was  ob- 
jected, that,  after  this  refusal,  Hillesley  could  not  admin- 
ister.    "  But  it  was  resolved,  without  open  argument,  that 
the  plaintiff's  replication  to  maintain  his  writ  was  not 
sufficient;  for,  notwithstanding  the  refusal  of  Hillesley  in 
this  case,  he  might  administer  after  at  his  pleasure.''    That 
case  is  only  an  authority  to  this  extent — ^that,  though  an 
executor  has  renounced,  he  may  afterwards  prove   the 
wilL    The  next  case  is  Pawlet  v.  Freak  (6),  which  occurred 
in  1 658 :    "  Upon  English  bill,  the  case  was,  that  several 

(a)  9  Rep.  36  b.  (b)  Hard.  111. 
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executors  were  made,  and  one  proved  the  will,  and  the  rest  1848. 
refused;  and  he  that  had  proved  the  will  died,  and  another  venables 
person  took  out  letters  of  administration,  and  preferred 
his  bill  in  this  court ;  and  the  Court  held  clearly,  that,  by 
the  proving  of  the  will  by  one,  they  are  all  executors;  and, 
although  he  that  proved  the  will  die,  yet  no  other  person 
can  administer  during  the  lives  of  any  of  the  rest;  and  it 
does  not  appear  that  they  who  refused  are  dead.  Where- 
upon the  bill  was  dismissed."  With  respect  to  that  case, 
Sir  Herbert  Jenner  Fust  observes  (a),  "  that  it  is  evidently 
not  well  reported;"  and,  "  if  it  is  to  be  taken  literally,  it 
certainly  proves  too  much;  for  the.  dictum  goes  to  this 
length,  that,  under  no  circumstance  can  the  Ecclesiastical 
Court  grant  an  administration  when  there  is  an  executor 
surviving;  but  it  may  be  doubtful  in  what  sense  the 
reporter  used  the  word  *  refused' — whether  there  was 
strictly  a  refusal."  House  v.  Lord  Petre  (6),  which  oc- 
curred in  1700,  can  hardly  be  considered  as  any  autho- 
rity;, for  the  case  is  differently  stated  in  the  report  in 
Salkeld,  and  in  the  judgment  of  Holt^  C.  J.,  in  Wankford  v. 
Wank/ord  (c) ;  and  it  would  seem,  from  a  note  by  the  re- 
porter of  Harrison  v.  Harrison  {d),  that  neither  is  correct 
With  respect  to  Arnold  v.  Blencowe  (e),  which  was  before 
the  Master  of  the  Rolls  in  1778,  Sir  Herbert  Jenner  Fust 
says  (/),  that,  "  had  that  case  been  decided,  it  might  have 
had  some  bearing  upon  the  present  question ;  but  it  was 
ordered  to  stand  over,  for  want  of  parties,  and  there  is  no 
further  report  of  it."  The  same  learned  judge  also  ob- 
serves, that  "the  ancient  practice  in  the  ecclesiastical 
courts  was,  not  to  allow  an  executor,  against  whom  a  re- 
nunciation was  recorded,  to  retract."  Creswick  v.  Wood- 
head  {g)  will  be  relied  upon  as  establishing  a  contrary 
doctrine;  but  that  case  was  decided  on  the  authority  of 

(«)  1  Rob.  Eccl.  Rep.  412.  (e)  1  Cox,  C.  C,  426. 

{/>)  1  Salk.  311.  (/)  1  Rob.  Eccl.  Rep.  418. 

(r)  Id.  307.  (if)  4M.  d:  G.  811. 
\d)  1  Rob.  Eccl.  Rep.  415. 
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IM^.  FaiiX/^W  T.  WanLfr/rd.  In  Williams  on  Ezecatots  (a),  it 
is  ezj^resffl  V  Uid  down,  that,  whtrt  there  is  a  sole  ezecotor, 
or  seTeral,  who  all  renooncey  and  administration  is  granted, 
the  renonciation  can  nerer  be  retracted;  bot  where  there 
are  sereral  executors,  and  some  renounce  mud  cythers  proTe 
the  will,  the  renunciation  is  not  peremptoiy;  it  maybe 
retracted,  according  to  the  practice  of  the  ciTilimns.  at  anj 
time  l^efore  an  actual  grant  of  administration  de  bonis 
non,  but  not  afterwards  In  Wankford  ▼.  Wantfifrd(b)j 
the  question  before  the  Court  was,  whether  the  debt  of 
an  obligor  was  released  bj  his  being  made  executor  of  the 
obligee,  though  he  died  without  proving  the  wrill;  and  both 
Gould,  J.,  and  Powys,  J.,  point  out  the  distinction  between 
the  effect  of  a  formal  renunciation  and  a  mere  refusal  to 
prove.  [Alderson,  B. — ^The  statute  21  Hen.  8,  a  5»  a  S. 
onlj  gives  the  ordinary  power  to  grant  administratioo 
when  the  party  dies  intestate,  or  the  executors  refuse  to 
prove  the  will  Is,  then,  the  renunciation  of  David  Rowley, 
in  the  lifetime  of  Edmund  Burke  Lewis,  such  a  refusal  as 
would  enable  the  Ecclesiastical  Court  to  grant  administra- 
tion to  the  plaintiff,  after  the  death  of  Edmund  Burke 
Lewis?]  David  Rowley  might  at  that  time  have  come  in, 
and  claimed  probate;  but,  not  having  done  so,  the  letters 
of  administration  granted  to  the  plaintiff  are  valid. 

Peacock  for  the  defendant — The  letters  of  adminis- 
tration arc  absolutely  void.  It  has  been  the  invaria- 
ble practice  of  conveyancers,  in  cases  like  the  present, 
to  require  a  subsequent  renunciation  by  the  surviving 
executor.  In  Preston  on  Abstracts  (c),  it  is  said,  "  If 
there  be  several  executors,  and  some  renounce,  and  some 
prove,  those  who  have  renounced  must,  in  the  event  of 
their  being  the  survivors,  prove  the  will  or  renounce;  and, 
till  they  have  renounced,  letters  of  administration  with 
the  will  annexed  cannot  be  granted  with  effect     The  law 

(a)  Pt.  1 ,  b.  3,  c.  C,  B.  2.  (b)  1  Salk.  299. 

(r)  Vol.  1,  p.  187,  2nd  edit 
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is  stated  in  similar  terms,  in  Preston's  edition  of  Sbep-  1848. 
pard's  Touchstone  (a).  The  only  effect  of  renunciation  Vkhables 
by  one  executor  in  the  lifetime  of  another  is,  that  it  tends  eaotItoiaCJo. 
to  prove  an  intestacy.  An  executor  may  retract  his  re- 
nunciation at  any  time  before  it  has  been  acted  upon,  and 
if  one  of  two  executors  renounces,  the  Ordinary  cannot 
grant  administration  until  the  other  has  been  cited,  and 
has  refused  to  prove.  The  authority  which  the  Ordinary 
has  to  take  a  renunciation  is  for  the  purpose  of  ascertain- 
ing whether  or  no  there  is  an  intestacy,  and  for  that  pur- 
pose alone  is  the  renunciation  of  any  avail:  Hensloe's 
ca^e  (6).  The  statute  31  Ed.  3,  stat  1,  a  11,  enacts, 
"  that  in  case  where  a  man  dieth  intestate,  the  Ordinaries 
shall  depute  the  next  and  most  lawful  friends  of  the  dead 
person  intestate  to  administer  his  goods."  In  Fonblanque 
on  Equity (c),  it  is  said,  that,  by  the  term  "intestate," 
must  be  intended,  when  one  dies  without  having  made  a 
will,  or  without  having  named  an  executor,  or,  having 
named  an  executor,  the  person  so  named  refuses  to  act" 
[Aldersan,  B. — The  21  Hen.  8,  c.  5,  s.  3,  has  the  words, 
"  in  case  any  person  die  intestate,  or  that  the  executors 
named  in  any  such  testament  refuse  to  prove  the  said 
testament"]  Hensloes  case  shews  that  a  person  must 
be  considered  as  having  died  intestate,  if  his  executors  re- 
fuse to  prove  his  will  When  one  of  several  executors  has 
renounced,  it  is  in  the  course  of  being  ascertained  whether 
or  no  there  is  an  intestacy ;  then,  if  another  executor  proves, 
that  probate  operates  to  give  title  to  every  person  named 
in  the  will  as  executor.  An  executor  who  has  renounced 
may  release  a  debt:  Hensloes  case;  he  must  join  in  an 
action,  subject  to  a  plea  in  abatement;  and  it  is  sufficient 
for  executors  to  declare  generally,  without  stating  that 
they  proved  the  will.  The  only  mode  of  preventing  an 
executor  who  has  renounced  from  joining  in  the  action, 
or  releasing  the  debt,  is  by  summons  and  severance:  Bac. 

(a)  Page  462.  (b)  9  Rep.  36  b.  (r)  Vol.  2,  387,  note. 
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1848.        Abr.  tit  ''  Executors,"  (D.  3).   Whenever  probate  has  been 

Tkhables     granted  upon  proof  by  one  of  several  executors,  the  others 

EabtIvdiaCo    ^^®  ^  right  to  act,  although  they  may  not  have  retracted 

their  renunciation.  Suppose  an  action,  brought  by  two  exe- 
cutors, one  of  whom  has  renounced,  and  the  other  proved, 
and  the  latter  dies  after  verdict  and  before  judgment,  could 
it  be  said  that  the  action  abates? — ^if  not,  the  renunciation 
cannot  be  absolute.  Whether,  in  such  case,  it  would  be  ne- 
cessary again  to  prove  the  will,  was  discussed  in  Waikins 
V.  Brent  (a);  and  it  would  seem  to  be  unnecessary,  for  the 
Ecclesiastical  Court  having  once  decided  that  there  is  awill, 
the  instrument  remains  a  will  until  probate  is  revoked; 
and  by  the  will  the  temporal  Courts  see  that  the  tes- 
tator has  appointed  certain  persons  his  executora  Upon 
the  death  of  an  executor  who  has  proved,  others  having 
renounced,  the  survivors,  not  the  executor  of  the  deceased, 
represent  the  original  testator.  The  cases  collected  in 
Harrison  v.  Harrison,  when  examined,  will  be  found  con- 
sistent with  the  doctrine  in  Hendoe*s  casSy  namely,  that 
the  only  effect  of  a  renunciation  is  to  ascertain  whether 
or  no  there  is  an  intestacy.  Executors,  in  representing 
the  testator,  make  but  one  person :  Bac.  Abr.  tit.  "  Execu- 
tors "  (D.  3) ;  therefore,  in  this  case,  there  could  be  no  re- 
fusal, under  the  21  Hen.  8,  c.  5,  s.  3,  for  there  never  was 
a  time  when  both  executors  refused.  [AJdersan^  R — 
If  the  Ecclesiastical  Court,  having  jurisdiction  over  the 
subject-matter,  decides  that  the  renunciation  is  peremp- 
tory, what  power  have  we  to  question  their  judgment?] 
It  is  the  province  of  the  Ecclesiastical  Court  to  decide 
whether  or  no  there  is  an  intestacy,  and,  for  that  purpose, 
to  ascertain  whether  one  or  both  executors  renounce;  but 
it  is  for  this  Court  to  decide  upon  the  effect  of  such  re- 
nunciation. That  question  would  distinctly  come  be- 
fore the  Court,  if,  to  an  action  by  both  executors,  it  were 
pleaded  in  abatement,  that  one  had  renounced.     David 

(a)  1  My.  k  Or.  !>7. 


TRINITY   VACATION,    12  VICT.  643 

Rowley  had,  during  the  life  of  his  co-executor,  autho- 
rity to  release  a  debt;  then,  how  could  the  death  of  the 
co-executor  deprive  him  of  that  right?  Or,  suppose  he  E^gri^u^co. 
had  received  a  debt  during  the  life  of  his  co-executor,  in 
what  way  could  he  be  compelled  to  account  after  the  co- 
executor's  death?  The  Ordinary  would  have  no  power  to 
cite  him:  2  Wms.  Executors,  pt  5,  b.  2,  a  3.  The  ex- 
pression in  the  case  in  Dyer  (a),  "  yet  after  his  death  his 
election  is  gone,"  can  hardly  be  correct,  for  all  his  in- 
termediate acts  are  valid,  though  he  has  renounced.  The 
learned  judge,  in  Harrison  v.  Harrison,  does  not  advert  to 
the  distinction  pointed  out  in  Hendoe's  case{b)y  between 
a  renunciation  by  one  executor  or  several.  There  it  is 
said,  the  executor  who  proves  ought  to  name  those  who 
refuse,  in  every  action  to  recover  the  testator's  debts,  and 
they  may  release  the  whole  debt;  and  it  is  clear  that  they 
who  refuse  shall  have  an  action  by  survivor.  But  it  is 
held,  in  36  Hen.  6,  8,  that,  if  a  man  makes  two  execu- 
tors, and  both  refuse  before  the  Ordinary,  now  they  can 
never  after  administer  as  executors  by  force  of  the  will, 
for  now  the  testator  dies  intestate;  otherwise,  when  one 
proves,  and  the  other  refuses  before  the  Ordinary,  the  other 
may  administer  with  him  when  he  will"  If,  then,  aU 
executors  have  a  right  to  act,  notwithstanding  some  may 
have  renounced,  the  survivors  have  the  same  right  after 
the  death  of  each,  and  the  last  surviving  executor  has  the 
sole  right,  and  ought  therefore  to  be  cited  before  adminis- 
tration is  granted  to  another.  Pavlet  v.  Freak  (c)  is  an 
authority  in  favour  of  the  defendants.  The  Court  there 
say,  "  And  although  he  that  proved  the  will  die,  yet  no 
other  person  can  administer  during  the  lives  of  any  of  the 
rest,"  thereby  meaning,  unless  the  survivor  is  treated  as 
sole  executor,  and  cited.    In  House  v.  Lord  Petre(<I),  it 

(rt)160b.  (c)l  Hard.  111. 

{b)  9  Rep.  36  b.  (d)  1  Salk.  311. 
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1848.        appears  that  the  surviving  executor  did  renonnoe  after  the 

YnvABLn     death  of  the  co-executor,  who  proved.    In  Arnold  t.  Hm- 

SAsrijrDiACo.  cowe(a)y  there  were  four  executors.    A.  alone^  proved  the 

will    R,  C,  and  D.  renounced  probate.     A.  died,  leaving 
executors,  who  proved  his  will ;  and  the  Master  of  the 
Bolls  thought  that  the  renouncing  of  R  and  C.  and  D.  in 
the  lifetime  of  A.,  was  a  mere  nullity;  for  they  mij^t, 
notwithstanding  their  having  renounced,  come  in  at  any 
time  and  prove,  and  the  testator  would  not  be  unrepre- 
sented until  the  surviving  executor  renounced  afier  the 
death  of  his  companions    There  is  no  doubt  that  the 
present  question  is  one  which  is  proper  for  the  decision 
of  the  temporal  Courts,  where  the  matter  will  be  adju- 
dicated upon  according  to  the  common  law.     In  Mcbin- 
9(m  V.  PeU  (6),  Talbot,  C.  J.,  said,  ''  The  defendant's  le- 
nouncing  the  executorship  is  not  material,  because  he  is 
still  at  liberty,  whenever  he  pleases,  to  accept  of  the  exe^ 
cutorship;  otherwise,  if  both  the  executors  had  renounced, 
and  the  Ordinary  had  thereupon  granted  administration." 
The  preceding  quotation  was  adopted  by  Tindal^  C.  J.,  in 
Cresunck  v.  Woodhead  (c).    How  can  the  death  of  the  co- 
executor  operate  upon  the  renunciation  of  the  other  exe- 
cutor? In  Scott  V.  Briant(d)y  it  was  held,  in  a  sci.  fa.  by  ex- 
ecutors to  revive  a  judgment  obtained  by  the  testator,  that 
all  who  are  named  executors  in  the  will  may  join,  though 
one  only  has  proved.     LitUeddle,  J.,  there  says,    "The 
will  having  gone  into  the  Ecclesiastical  Court,  and  having 
been  there  recognised  by  the  granting  of  probate  to  one, 
all  who  are  named  in  it  as  executors  are  recognised  as 
such;"  and  he  cites  Bro.  Abr.  "Executors,"  pL  27.     The 
probate  acts  for  the  benefit  of  all  the  executors.      [He  also 
cited  Cottle  v.  Aldrich  (e\   Strickland  v.  Strickland  (/), 

(a)  1  Cox,  C.  C.  426.  (d)  6  N.  &  M.  381. 

(b)  3  P.  Wms.  251.  (0  4  M.  t  Sel.  176. 

(c)  4  M.  &  Gr.  814.  (/)  12  Sim.  263. 
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Rogers  v.  Frank  (a),  Doyle  v.  Blake  (6),  and  Swinbum  on        1848. 

Wills,   689.]  VENABLE8 


BvU,  in  reply. — The  question  is  simply,  whether  this 
administration  is  absolutely  void  or  not  It  remains  good," 
in  the  absence  of  any  authority  by  which  it  is  shewn 
to  be  void.  The  Ecclesiastical  Court  has  passed  its  judg- 
ment upon  the  subject-matter,  and  that  judgment  cannot 
be  impeached  upon  any  collateral  point.  The  argument 
of  the  defendant,  in  effect,  amoimts  to  this — ^that  the 
Spiritual  Court  has  not  had  sufficient  evidence  before  it 
to  warrant  its  judgment  and  the  course  of  proceeding.  It 
might  equally  be  objected  in  this  Court,  that  the  mode  in 
which  the  evidence  was  taken  in  the  Spiritual  Court  was 
improper  and  informal;  and,  therefore,  that  these  letters 
of  administration  are  void.  This  is  a  matter  which  has 
been  adjudicated  upon  by  a  court  of  competent  jurisdiction ; 
and  it  is  not  open  to  this  Court  to  enter  again  upon  the 
subject-matter;  for,  as  Lord  Denman,  C.  J.,  in  his  judgment 
in  Carua  Wilson's  case  (c),  said,  if  that  were  to  be  done, 
"  we  should  constitute  ourselves  a  court  of  error  from  such 
other  court,  and  should  be  constantly  examining  whether 
the  circumstances,  the  existence  of  which  was  proved, 
warranted  the  opinion  which  such  Court  had  formed.'' 
There  has  been  no  authority  adduced  which  establishes 
the  proposition,  that  a  second  renunciation  is  required. 
The  cases  cited  do  not  decide  the  matter,  and  the  grant  in 
the  present  case  is  according  to  the  invariable  practice  of 
the  Ecclesiastical  Court;  and,  to  use  the  words  of  Sir  JETer- 
hert  Jenner  Fttst,  "  such  practice  ought  not  hastUy  to  be 
departed  from."  The  defendant's  argument  would  altoge- 
ther dispense  with  the  necessity  of  the  Ecclesiastical 
Court   Suppose,  on  the  death  of  the  executor  who  proved, 


(a)  1  Y.  &  J.  409.  (b)  2  Scho.  <k  Lef.  231. 

(c)  7  Q.  B.  1008. 
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Tli^  \xA*iznitui  of  Ui«  Coon  vm£  nov  d^rei^  br 
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iif.Lfh,  Ij. — TLi=  W&5  &&  hciion  on  the  case,  Ihoo^u  by 
th^  pl;&;ritlir.  a.?  a/liainisiraior  de  boni«  non  com  tesu- 
m«'Mio  •Auuhx*f  of  John  Henrr  Lewis  deceased,  ^gpingt 
l\kH  Kart  Iii'iia  CompanT,  for  not  pennitting  him  to  trans- 
fer c'rnain  (it^x.-k.  standing  in  their  books  in  the  name  of 
tlj';  *\*'j:*:ik'jA.  'd^iA  for  not  paring  to  him  the  dividends  due 
in  T':n\t*'j:i  of  tliat  st'xrk. 

Tti<;  material  facts,  as  they  appear  on  the  pleadings,  are 
aft  follow-,: — John  Henry  Lewis  by  his  will  made  Edmund 
burke  I^^wib  and  David  Rowley  his  executors.  John 
Henry  I>;wi.s  rlied,  and  Edmund  Burke  Lewis  alone  proTed 
the  will;  the  other  executor,  David  Rowley,  in  the  life- 
time of  Edmund  Burke  Lewis,  in  due  form  of  law  in  the 
proper  Ecclesiastical  Court,  expressly  renounced  all  his 
right,  title,  and  interest,  in  and  to  the  probate  of  the  will, 
and  refused  in  any  way  to  act  in  the  execution  thereof 
Edmund  I3urke  Ix^wis  the  executor  afterwards  died,  and 
thereupon  letters  of  administration  de  bonis  non  cum  tes- 
tamento  annexo  were  granted  to  Caroline  Venables,  and 


('/)  3  T.  tt.  5.07. 


(h)  Id.  125. 


(c)  4  Id.  661. 
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afterwards,  on  her  decease,  to  the  present  plaintiff.   David 

Rowley,  though  still  alive,  was  not  cited  after  the  death 

of  Edmund  Burke  Lewis  to  prove  or  renounce  probate.  B^ygiliroiACo 

The  stock  in  question  stood,  and  still  stands,  in  the  name 

of  the  deceased  John  Henry  Lewis,  in  the  books  of  the 

East  India  Company;  and  they  have  refused  to  permit 

the  plaintiff  either  to  transfer  it  or  to  receive  the  dividends. 

The  question  is,  whether,  upon  these  facts,  the  plaintiff 
is  the  legal  personal  representative  of  John  Henry  Lewis? 
If  he  is,  then  he  is  certainly  entitled  to  the  stock  and  divi- 
dends standing  in  the  name  of  the  deceased,  and  will  be 
entitled  to  our  judgment  If  he  is  not,  then  the  defend- 
ants are  entitled  to  judgment 

The  question  was  very  fully  and  ably  argued  before 
us,  and  numerous  authorities  were  cited;  but  the  point 
after  all  turns  on  the  construction  to  be  given  to  the 
statute  21  Hen.  8,  c.  5,  s.  3.  It  is  there  enacted,  that, 
in  case  any  person  die  intestate,  or  the  executors  named 
in  any  testament  refuse  to  prove  the  same,  then  the  Or- 
dinary shall  grant  administration  to  the  widow  or  next 
of  kin,  or  to  both,  as  he  may  think  fit  The  power  of 
granting  administration,  where  there  is  a  will,  exists 
only  where  the  executors  have  refused  to  prove;  and  the 
argument  for  the  defendants  was,  that  the  executors  had 
not,  in  the  present  case,  refused  to  prove,  and  so  that  there 
was  no  jurisdiction  in  the  Ordinary  to  grant  administra- 
tion to  the  plaintiff.  In  the  first  place,  though  the  statute 
speaks  of  executors  in  the  plural,  yet  it  certainly  applies 
to  the  case  of  a  single  executor,  as  well  as  to  that  of  many ; 
and,  inasmuch  as  on  the  death  of  Edmund  Burke  Lewis, 
David  Rowley  became  the  sole  executor  named  in  the  will, 
the  only  question  is,  whether  his  refusal,  in  the  lifetime  of 
Edmund  Burke  Lewis,  was  a  refusal  within  the  statute? 
The  plaintiff  contends  that  it  was,  the  defendants  that 
it  was  not 

If  the  decision  of  the  question  is  to  depend  on  the  doc- 
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1848.        trine  of  the  Ecclesiastical  Court,  there  is  no  doubt  but  that 
YiHABLBs     the  title  of  the  plaintiff  is  complete. 
EjURliroiACo        ^^^  precise  point  was  brought  under  the  consideration 

of  the  Prerogative  Court,  in  the  year  1846,  in  a  case  of 
Han'ison  v.  Harrison^  to  be  found  in  the  second  yolume 
of  Dr.  Robertson's  Reports,  p.  406.  Sir  fferbert  Jenner 
Fustf  in  an  elaborate  judgment,  there  states  the  practice 
of  the  ecclesiastical  courts  to  have  been  unifonnly  in  favour 
of  such  grants  of  administration  as  that  in  the  present 
case.  Those  courts,  according  to  the  opinion  of  that  emi- 
nent judge,  have  always  treated  the  formal  renunciation 
of  an  executor  as  an  act  absolutely  binding  on  him — an 
act  which,  according  to  the  more  ancient  authorities,  he 
never  could  be  permitted  to  retract,  but  which,  in  modem 
times,  he  has  been  allowed,  under  certain  circumstances, 
to  set  aside,  though,  until  he  does  so,  it  is  still  absolutely 
binding  and  conclusive. 

After  that  judgment  of  Sir  Herbert  Jenner  Fiut^  we 
must  assume  the  doctrine  of  the  Ecclesiastical  Court  on 
this  matter  to  be  settled  But,  on  the  part  of  the  defend- 
ants, it  was  argued,  that,  on  this  point,  we  are  to  be  go- 
verned, not  by  the  Ecclesiastical  Courts,  but  by  the  prin- 
ciples of  the  common  law;  and  that,  according  to  those 
principles,  a  grant  of  administration,  under  circumstances 
like  the  present — that  is  to  say,  a  grant  without  a  refusal 
or  citation  after  the  death  of  the  executor  who  has  proved, 
is  simply  void;  that  the  Ecclesiastical  Court  had  no  autho- 
rity to  make  any  such  grant,  and  so  that  no  length  of  prac- 
tice can  give  validity  to  such  a  grant 

It  is  certainly  true,  whatever  may  have  been  the  practiceof 
the  Ecclesiastical  Courts,  that,  if  there  has  not  been  such  a 
refusal  by  Rowley,  the  surviving  executor,  as  was  intended  by 
the  statute,  the  grant  to  the  plaintiff  has  been  made  without 
authority,  and  is,  therefore,  a  mere  nullity;  but  when  it  is 
once  ascertained  that  the  refusal  has  been  made  at  the  time 
and  in  the  manner  which  has  always  been  treated  by  ecde- 
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siastical  courts  as  absolutely  binding  on  the  party  making 

it,  till  he  has  of  his  own  accord  come  forward  to  set  it 

aside,  we  ought  to  be  very  sure  that  the  continued  practice  B^^gri^i^c^ 

of  those  Courts  has  been  founded  in  error,  before  we  decide 

against  the  validity  of  what  has  been  done  in  conformity 

to  it.     Sir  Herbert  Jenner  Fust  states,  in  his  judgment  in 

Harrison  v.  Harrison^  that  the  grant  in  that  case  (which 

is  precisely  like  the  present)  was  made  in  confcH-mity  with 

the  invariable  practice  of  the  Court;   and  he  goes  on  to 

say,  that  he  has  been  unable  to  discover  that  any  such 

grant  was  ever  called  in  question.     If  the  argument  of  the 

defendants  in  this  case  is  to  prevail,  all  acts  done  on  the 

faith  of  such  grants  are  absolutely  null  and  void.     No 

payment  made  to  an  administrator  so  constituted  will  be 

a  discharge  to  the  party  making  it;  and  no  title  acquired 

under  such  an  administration  can  stand.     On  what,  then, 

is  It  that  the  reasoning,  which  is  to  lead  to  consequences 

so  inconvenient,  rests?    It  Is  said,  that  no  administration 

can  be  granted  unless  where  there  has  been  a  renunciation 

by  all  the  executors,  and  that,  in  the  present  case,  there 

has  been  no  such  renunciation;  for  that,  at  the  time  when 

Rowley  renounced,  his  co-executor  was  alive,  and  so  the 

probate  by  him  enured  to  the  benefit  of  Rowley  as  well  as 

of  himself    The  meaning  of  the  statute,  it  is  argued,  is, 

that  the  renunciation,  or>  as  it  is  there  called,  the  refusal, 

must  be  such,  that,  when  made,  there  is  no  one  to  act  as 

executor;  which  is  not  the  case  where  the  renunciation  or 

refusal  is  made  in  the  lifetime  of  another  executor,  who 

both  proves  and  acts.     The  argument  is  unanswerable,  if 

the  statute  really  is  to  be  construed  in  the  mode  contended 

for.     But  what  is  there  to  warrant  such  a  construction? 

The  statute,  in  case  of  a  party  dying  intestate,  gives  power 

to  the  Ecclesiastical  Court  to  grant  administration  only 

where  the  executors  have  refused;  but  as  to  the  time 

when,  and  the  manner  in  which,  the  refusal  is  to  be  made, 

the  statute  is  silent;  and  unless,  therefore,  we  can  discover 

VOL.  II.  V  U  EXCH. 
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1848.        some  common-law  authority  clearly  conflicting  with  that 

Venablbs     of  the  Ecclesiastical  Courts,  we  shall  feel  ourselyes  bound 

EastIkdiaCo.  ^y  *^®  decision  in  Harrison  v.  Harrison.    Now,  when  the 

authorities  in  the  temporal  Courts  are  examined,  it  will 
appear  that  there  is  no  decision  which  warrants  the  pro- 
position contended  for  by  the  defendants.  It  is  true  there 
are  some  dicta  giving  countenance  to  the  doctrine  con- 
tended for;  but  even  these  are  of  equivocal  import,  and, 
having  been  unnecessary  for  the  decision  of  the  cases  in 
which  they  occur,  cannot,  as  we  think,  be  allowed  to  weigh 
against  the  uniform  practice  of  the  Ecclesiastical  Courta 

There  are  three  cases  at  common  law  principally  relied 
on  by  the  defendants;  namely,  Hensloe*s  ocure(a).  Lord 
Petres  ca^e  (6),  and  Wankford  v.  Wankford  (c). 

But  the  i)oints  decided  in  those  cases  do  not  bear  out  the 
proposition  contended  for  by  the  defendants.  In  Hendo^s 
ca^e,  the  point  determined  was,  that  where  an  executor  has 
renounced,  but  afterwards  administered,  he  must  be  joined 
as  a  defendant  with  the  co-executors  who  have  proved. 

In  Lord  Petres  causey  according  to  the  report  in  Salkeld, 
there  were  two  executors,  A.  and  B.  A.  alone  proved, 
and  died,  making  executors,  and  afterwards  B.  renounced. 
It  was  held,  that  by  the  renunciation  of  B.,  the  original 
testator  was  dead  intestate,  and  the  Ordinary  might 
grant  administration  de  bonis  non.  It  would  seem,  how- 
ever, from  D7\  Robertsons  note,  in  his  report  of  Har- 
rison  v.  Harrison  {(I),  that  neither  the  report  in  Salkeld, 
nor  Lord  Holt's  statement  of  the  case,  as  given  in 
Wankford  v.  Wankfordy  can  ])e  relied  on.  Be  that  as  it 
may,  the  case  certainly  does  not  bear  out  the  proposition 
now  contended  for.  The  same  observation  applies  to 
Wankford  v.  Wankford,  where  the  only  point  decided 
was,  that  when  a  deceased  creditor  had  made  his  debtor 


(a)  9  Rep.  36  b.  (c)  1  Salk.  299. 

(b)  1  Salk.  311.  ((/)  Page  416. 


TRINITY   VACATION,   1^  VICT.  651 

executor,  and  he  administered,   the  debt  was  released 
though  the  debtor  died  without  having  proved. 

Besides  these  three  common-law  authorities,  the  defend-  B^yCTlroiAOof 
ants  also  relied  on  two  equity  cases;  first,  on  an  old  case  of 
P owlet  V.  Freake  (a) ;  and,  secondly,  a  case  of  Arnold  v. 
Blancowe,  before  Sir  Lloyd  Kenyon,  at  the  Rolls,  reported 
1  Cox,  458.  The  report  of  the  former  case  is  so  very 
short  and  loose  that  little  reliance  can  be  placed  on  it  It 
would  seem  to  lay  down  broadly,  that  after  probate  by  one 
of  several  executors,  the  rest  renouncing,  no  administra- 
tion can  be  granted  after  the  death  of  the  executor  who 
has  proved,  till  all  the  other  executors  have  died.  This  is 
so  clearly  incorrect,  that  we  must  suspect  there  is  some 
error  in  the  report 

The  other  case,  Arnold  Y.Blancowe(b\  only  decided,  that 
where  one  of  several  executors  alone  proved,  and  died 
leaving  his  co-executors  surviving,  his  executors  did  not 
represent  the  original  testator. 

These  cases  fall  very  far  short  of  establishing  the  propo- 
sition contended  for  by  the  defendants.  We  are,  however, 
aware  that  in  Henslo^s  case  (c).  Lord  Coke  goes  at  length 
into  the  general  doctrine  of  probate,  and  lays  down  some 
propositions  on  which  the  defendants  in  the  present  case 
rely,  and  which  seem,  prim&  facie  at  least,  to  establish  their 
point.  We  refer  particularly  to  what  he  says  fo.  38  a  and 
38  b:  "  The  spiritual  Courts,"  he  says,  "  have  not  power  to 
take  the  refusal  of  any,  when  any  of  the  executors  prove; 
and  therefore,  the  refusal  of  any  of  the  executors  before  the 
Ordinary  in  such  case  is  void."  And  again,  "Forasmuch 
as  the  ecclesiastical  judge  has  no  power  to  receive  that  re- 
fusal, it  is  upon  the  matter  made  to  a  stranger,  and  by 
consequence  void,  and  of  no  force  to  bar  the  plaintiff 
to  take  it  afterwards."  The  question  here  is,  what  does 
Lord  Coke  mean  by  the  refusal  being  voidy  and  the  ecclesi- 

(a)  Hard.  111.  (b)  1  Cox,  458.  (e)  9  Rep.  38a,  38b. 

U  U  2 
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1848.        aetical  jttdge  having  no  power  to  taJee  8tM^  There 

ViHABLn     is  no  doubt  the  refusal  is  void,  if  the  party  refusing  after- 

SAnlHDiACo  ^^^^  chooses  to  act;  and,  possibly,  this  is  all  which  Lord 

Coke  meant  If  he  meant  to  carry  the  doctrine  further, 
and  to  lay  down,  that  a  refusal  by  one  executor,  in  the 
lifetime  of  a  co-executor  proving,  is  void  for  all  purposes, 
and  can,  under  no  circumstances,  place  the  executor  so 
refusing  in  any  different  situation  from  that  of  an  execa* 
tor  who  has  not  refused,  then  we  have  to  decide  between 
the  conflicting  authority  of  the  dictum  of  Lord  Cohe,  on 
the  one  hand,  and  of  the  uniform  practice  of  the  Ecclesi- 
astical Court,  on  the  other;  and  we  feel  bound  to  adopt 
the  rule  as  it  has  been  followed  by  the  Ecclesiastical  Court 
The  statute  of  Hen.  8  being  silent  as  to  the  time  at  which, 
and  the  mode  in  which,  the  refusal  is  to  be  made  by  the 
executor,  we  think,  that  provided  there  is  a  refusal,  it 
must  be  left  to  the  practice  of  the  Ecclesiastical  Court  to 
determine  when  and  how  that  refusal  is  to  be  made.  The 
Ecclesiastical  Court  treats  a  refusal  by  one  of  several  ex- 
ecutors as  an  act  defeasible,  if  the  refusing  executor  chose 
to  retract  it  at  any  time  before  administration  granted — 
otherwise  absolute;  and  we  see  nothing  in  the  statute, 
militating  against  this  construction  of  the  act  of  the  Court, 
which  must  be  regulated  by  their  practice. 

The  party  making  the  renunciation  must  be  presumed 
to  be  cognisant  of  the  construction  put  on  his  act  by  the 
Court;  and,  consequently,  to  intend,  that,  if  he  does  not 
alter  his  determination,  the  act  must  be  considered  as  an 
absolute  renunciation,  on  the  death  of  the  executor  who 
has  proved. 

We  therefore  think,  either  that  Lord  Coke  must  have 
meant  merely,  that  a  renunciation  in  the  lifetime  of  the 
executor  who  has  proved,  is  inoperative  to  defeat  the  right 
of  the  renouncing  party  to  act  afterwards;  or,  if  he  meant 
to  go  further  than  that,  he  was  laying  down  a  doctrine  not 
necessarily  flowing  from  the  statute  of  Hen.  8,  and  to 
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which,  as  being  at  variance  with  the  constant,  and,  as  we        1848. 
think,  very  reasonable  practice  of  the  Ecclesiastical  Court,      VsvAHLn 

we  cannot  accede.  RAwtoiACo. 

We  do  not  think  it  necessary  to  examine  the  authorities 
more  in  detail.  They  are  all  considered  in  the  judgment 
of  Sir  Herbert  Jenner  Fusty  to  which  it  is  sufficient  for  us 
to  refer. 

It  may,  however,  be  well  to  remark,  in  passing,  that  our 
judgment  in  no  respect  trenches  on  the  decision  of  Sir  E. 
Sugden,  in  Cummins  v.  Cummins  (a).  The  point  there 
decided  was,  that  an  executor  who  had  not  renounced, 
and  to  whom  power  was  reserved  to  come  in  and  prove, 
might,  after  the  death  of  the  executors  who  had  proved, 
be  sued  as  an  executor,  if  he  had  in  fact  administered, 
although  he  had  not  himself  taken  probate.  Nor  does  our 
judgment  in  any  manner  affect  the  doctrine,  that,  during 
the  life  of  the  executor  who  proved,  his  renunciation  shall 
be  deemed  void  for  the  purpose  of  suit,  and  his  name  must 
be  joined  as  a  co-plaintiff. 

On  the  ground,  therefore,  that,  though  the  statute  of 
Hen.  8  requires  a  refusal  by  the  executor  before  any  grant 
of  administration  can  be  made,  yet  it  is  silent  as  to  the 
time  when  the  refusal  is  to  be  made;  and  the  Ecclesiastical 
Courts  (to  which,  by  the  Statute  of  the  Clergy,  18  Ed.  3, 
stat.  3,  c.  6,  the  cognisance  of  cases  testamentary  is  declared 
notoriously  to  appertain)  have  invariably  treated  a  formal 
refusal,  made  in  court  at  any  time  after  the  testator's  de- 
cease,  as  binding,  unless  the  refusing  party  afterwards,  of 
his  own  accord,  comes  in  and  retracts  his  refusal;  and,  in- 
asmuch as  there  is  no  decision  in  the  temporal  Courts  con- 
flicting with  this  uniform  practice,  such  practice  being  con- 
sistent with  the  statute,  and  perfectly  reasonable,  we  think 
that  the  letters  of  administration  in  this  case  are  not  void; 

and  so  there  must  be 

Judgment  for  the  plaintiff. 

(a)  3  J.  &  L.  91. 
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Jvl^  11.        Freeman  and  Another,  Assignees  of  William  Bboadbent, 

V.  Cooke. 

In  trover  by  i  ROVER  by  the  plaintiffs,  as  assignees  of  William 
SVb^^t  Broadbent,  for  the  conversion  of  certain  goods  of  the  bank- 
^^*  *  rupts  before  the  bankruptcy.  The  defendants  pleaded  not 
the  conver-  guilty,  not  possessed,  and  leave  and  license.  The  plain- 
bankrupfs  tiffs  joined  issue  upon  the  two  first  pleas,  and  traversed 
S^Srafi'fe.  ^®  ^*»  ^P*^^  which  traverse  issue  was  joined.  At  the 
against  C.  a^  trial,  before  Alder 8(yn,  B.,  at  the  last  Liverpool  Spring  As- 
tiiat,  imme-  sizes,  it  appeared  that  the  defendant  was  the  sheriff  of 
the  wixmT  Yorkshire,  and  that  his  officers  had  seized  the  goods  in 
told^^^r  qii^stion,  under  a  writ  of  fi.  fa.,  against  Joseph  and  Ben- 
thatthe  goods  jamin  Broadbent;  that  William  Broadbent,  in  anticipation 
perty  of  C.;  of  a  distress,  had  removed  the  goods,  (which  there  was  evi- 
SSeiy^r-  dencc  to  shew  were  his,)  to  the  house  of  his  father  Joseph^ 
wards,  he         ^knA,  afterwards  to  the  house  of  his  brother  Benjamin ;  that, 

contradicted  •        •    *    i.  i 

that  state-  when  the  officers  entered  Benjamin's  house,  the  bankrupt 
they  were  told  them  they  were  the  goods  of  his  brother  Benjamin, 
D^^T^urv  (supposing,  as  it  would  seem,  that  the  writ  was  against 
found,  that  the  himsclf).     The  Writ,  being  produced,  was  against  BemV 

^oods  were  in         ,  , 

reality  the  miu.  William  then  told  the  officers  that  the  goods  be- 
but  ais^  that    longed  to  another  brother,  and,  finally,  that  they  were  his 

he  represented 
the  goods  to 

the  officer  as  the  goods  of  C,  «o  «u  to  induce  the  officer,  by  that  &lso  repreaentatioii,  to 
seize  them  : — Held^  that,  under  the  plea  of  not  possessed,  this  finding  did  not  estop  the  biuik> 
rupt,  and  the  plaintiff's  as  assigness,  from  complaining  of  the  seizure  of  the  goods  as  Uieir  own. 
The  rule  laid  down  by  the  Court  of  Queen's  Bench,  that,  "  where  one,  by  his  words  oroosi' 
duct,  wUfuily  causes  another  to  believe  in  the  existence  of  a  certain  state  of  things,  and  indaoes 
him  to  act  on  that  belief,  or  to  alter  his  own  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things  as  existing  at  the  same  time  ;'*  and,  again, 
**  a  party  who  negligently  or  culpably  stands  by,  and  allows  another  to  contract  on  the  fiuth  of 
a  feet  which  he  can  contradict,  cannot  afterwards  dispute  that  fact  in  an  action  against  the 
party  whom  he  has  himself  assisted  in  deceiving,"  is  to  bo  taken  with  this  explanation,  that, 
by  the  term  **  wiLfiiUy,"  must  be  understood,  if  not  that  the  party  represents  that  to  be 
true  which  he  knows  to  be  untrue,  at  least,  that  he  meajui  his  representation  to  be  acted  upon, 
and  that  it  is  acted  upon  accordingly  ;  and  if,  whatever  a  man's  real  meaning  may  be,  he  ao 
conducts  himself  that  a  reasonable  man  would  take  the  representation  to  be  true,  and  believe 
that  it  was  meant  that  he  should  act  upon  it,  and  did  act  upon  it  as  true,  the  party  nialring 
the  representation  would  be  equally  precluded  from  contesting  its  truth  ;  and  that  conduct,  by 
negligence  or  omission,  when  there  is  a  duty  cast  upon  a  person,  by  usage  of  trade  or  other- 
wise, to  disclose  the  truth,  may  often  have  the  same  effect. 
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own.  The  goods  were  then  seized,  and  sold  as  those  of  ^^848. 
Benjamin.  It  was  contended,  by  the  defendant's  counsel, 
that  the  statements  and  conduct  of  the  bankrupt  operated 
as  conclusive  evidence  against  him ;  that  the  property  was 
not  his  at  the  time  of  the  conversion,  and  that  the  as- 
signees were  also  bound.  The  jury  found,  that  the  goods 
were,  in  fact,  William's,  and  also,  "  that  William  repre- 
sented the  goods  to  the  sheriff's  officers  as  the  goods  of  Ben- 
jamin, so  as  to  induce  them,  by  that  false  representation, 
to  seize  the  goods."  The  plaintiff,  under  the  direction  of 
the  learned  judge,  obtained  a  verdict,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  verdict  in  his  favour 
on  any  of  the  issues. 

Knowles  having  obtained  a  rule  accordingly, 

WatsoTij  Atherton,  and  H,  HiU,  shewed  cause  (June  22). 
— In  this  case  the  jury  found,  that  the  goods  were  the 
goods  of  Benjamin,  although  they  also  found,  that  the  offi- 
cers were  misled  by  his  misrepresentation  that  the  goods 
belonged  to  his  brother.  No  doubt,  the  statements  and 
representations  of  the  bankrupt  were  evidence  of  a  cogent 
nature  as  against  his  assignees;  but  they  were  not  estopped 
by  these  representations  from  shewing  that,  in  truth  and 
in  fact,  the  goods  were  those  of  the  bankrupt  The  sheriff 
is  bound,  at  his  peril,  to  seize  the  goods  of  the  proper 
party.  Suppose  he  had  arrested  the  wrong  person,  he  could 
not  have  been  justified  had  the  person  arrested  said  he 
was  the  party  against  whom  the  writ  issued.  Thus,  in 
Coote  V.  Lighworth  (a),  "  Coote  brought  false  imprison- 
ment against  Lighworth,  who  justified,  for  that  he  had  a 
warrant  to  arrest  J.  David.  He  asked  of  Coote  what  was 
his  name,  who  answered,  that  his  name  was  J.  David;  per 
quod,  he  arrested  him.  The  plaintiff  demurred,  and  it 
was  adjudged  for  the  plaintiff;  for  the  defendant  ought  at 

<i)  Moore,  457. 
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his  peril  to  hare  taken  notice  of  the  pmrty;"  and  ffah,  C 
BL,  in  Thurbanes  case[a;,  expresses  his  opinion  to  the  same 
effect:  ''  If  a  wrong  man  be  taken,  though  he  aflEunn  him- 
self to  be  the  person  against  whom  the  commission  is 
awarded,  jet,  the  commissioners  haring   no   warrant  to 
take  him  by  their  commission,  his  affirming  himself  to  be 
the  person  will  not  excuse  them  in  fjcdse  imprisonment^  as 
has  been  held  upon  the  executing  of  a  capiaa''     In  a  case 
where  the  real  party  was  taken,  but  by  the  wrong  christian 
name,  but  which  he  stated  at  the  time  to  be  his  proper 
name,  it  was  held, that  he  could  not  maintain  trespass :  Price 
Y.  HarwoodQ}))  but  there,  it  appeared  that  he  was  known 
by  one  name  as  well  as  the  other.     [Aldersan,  B. — ^I  was 
present  during  the  trial  of  that  case;  and  I  think  I  re- 
member Lord  EUenborough  said,  that  he   knew  a  case 
where  one  of  two  brothers  had  procured  himself  to  be  ar- 
rested for  the  other,  and  an  action  by  him  for  false  imprison- 
ment failed.     Parke,  R — The  first  part  of  Lord  SUenbo- 
rough's  decision  in  that  case  was  correct,  and  is  according  to 
what  is  laid  down  in  Com.  Dig.,  "  Imprisonment,"  L.  (2); 
but  what  followed  is  merely  a  dictum.]     There  is  no  dif- 
ference in  principle  between  the  seizure  of  the  wrong  goods 
or  the  arrest  of  the  wrong  party.    The  present  question 
has,  no  doubt,  never  before  been  raised.     This   repre- 
sentation of  the  bankrupt  does  not  fall  within  the  rules, 
as  laid  down  by  the  Court  of  Queen's  Bench  in  Pickard  t. 
Sears  (c),  and  Gregg  v.  WeUs  (d).     In  the  latter  case,  2>e»- 
man,  C.  J.,  says,  "  A  party  who  negligently  or  culpably 
stands  by  and  allows  another  to  contract  on   the  faith 
and  understanding  of  a  fact  which  he  can  contradict^ 
cannot  afterwards  dispute  that  fact  in  an  action  against 
the  person  whom  he  has  himself  assisted  in  deceiving.** 
In  those  cases,  tlie  question  was,   whether  or   not  the 
party  standing  by  and  allowing  the  sale  of  his  property, 

(a)  IlanL  323.  (c)  6  A.  <Sr  E.  469. 

{h)  3  Camp.  108.  ..  {d)  10  A.  &  E.  98. 
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was  not  to  be  taken  to  have  concurred  in  it  No  doubt  ^  1^48. 
the  principle  expounded  hj  Lord  DenmaUy  in  those  cases, 
is  rather  broadly  laid  down.  [Parke,  R — It  would  seem, 
that  the  negligence  must  be  in  the  nature  of  a  neglect  of 
some  duty  cast  upon  the  party  who  is  guilty  of  it  Alder- 
8on^  B. — A  person  cannot  be  said  to  be  culpable  in  not 
doing  a  particular  thing,  unless  it  is  his  duty  to  do  it] 
There  was  no  duty  cast  on  the  bankrupt  to  say  whose 
goods  these  were.  The  case  of  Coles  v.  The  Bank  of  Eng- 
land (a)  was  well  considered;  but  it  is  difficult  to  see  how  it 
can  be  supported.  This  matter  is  not  an  estoppel,  as  several 
requisites  to  create  an  estoppel  are  wanting.  If  it  is,  it  ought 
to  have  been  pleaded.  [Parkey  B. — ^Where  a  matter  ought 
to  be  pleaded,  and  is  not,  it  is  left  at  large.  It  is  ques- 
tionable whether  it  be  necessary  to  reply  matter  in  pais  to  a 
plea  which  contains  no  affirmative  matter,  and  concludes  to 
the  country.  His  Lordship  referred  to  Doe  v.  WelUman  (b) ; 
Armstrong  v.  Norton  (c) ;  Magraih  v.  Hardy  (d);  Sander- 
son V.  Cohnan (e);  Doe  v.  Huddwrt(f);  Doe  v.  Wrigkt  (g); 
Doe  V.  Oliver  (A).]  It  would  not  form  a  good  replication 
in  substance,  by  way  of  estoppel;  it  is  insufficient,  in  many 
respects,  according  to  the  rules  laid  down  in  Com.  Dig., 
^^£stoppel,''and  Co.Lit  352.  a.  The  statement  of  the  bank- 
rupt was  ambiguous:  he  said  they  were  the  goods  of  Ben- 
jamin; but  he  did  not  state  that  they  were  solely  his.  An 
estoppel  should  be  precise.  This  was  a  mere  naked  false- 
hood. If  the  bankrupt  intended  to  assign  his  goods  by 
his  act,  it  would  be  an  act  of  bankruptcy :  Hooper  v.  Smith  (t). 
[Piatt,  B. — He  did  not  intend  to  do  so;  for  it  appears 
by  the  evidence,  that  he  made  the  statement  for  the  pur- 

(a)  10  A.  &  E.  437.  (/)  2  C.  M.  &  R.  316. 

(b)  2  Exch.  Rep.  3C8.  (y)  10  A.  &  E.  763. 
(r)  2  Ir.  L.  Rep.  96.  {h)  5  M.  t  R.  202. 
(d)  4  Ring.  N.  C.  782.  (t)  1  Bla.  441. 
{f)  4  M.  &  G.  209. 
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1848.  ^  pose  of  saving  the  goods  from  seizure.]  The  facts,  as  thej 
were  found  hj  the  jury,  would  not  support  a  replica- 
tion by  way  of  estoppel  The  language  of  Parke^  R,  in 
delivering  the  judgment  of  thb  Court,  in  Lyon  v.  Reed{a^^ 
is  very  applicable  to  the  present  case.  He  there  says, 
"  The  acts  in  pais,  which  bind  parties  hy  way  of  estop- 
pdy  are  but  few,  and  are  pointed  out  by  Liord  Cohe^  in 
Co.  Lit  352.  a.  They  are  all  acts  which  anciently  really 
were,  and,  in  contemplation  of  law,  have  always  continued 
to  be,  acts  of  notoriety,  not  less  formal  and  solemn  than 
the  execution  of  a  deed,  such  as  livery^  entry,  acceptance 
of  an  estate,  and  the  like.  Whether  a  party  had  or  had  not 
concurred  in  an  act  of  this  sort,  was  deemed  a  matter 
which  there  could  be  no  difficulty  in  ascertaining,  and 
then  the  legal  consequences  followed."  [They  also  cited 
Armani  v.  Castrique(b),  and  Collins  v.  Evans{c).'\ 

Knoivles,  {Hall  with  him,)  in  support  of  the  rule. — ^Ac- 
cording to  the  authority  of  Pickard  v.  Sear8(d)y  and  Oregg 
V.  Wells{e)y  and  the  principles  there  laid  down,  the  plain- 
tiffs are  estopped.  [Parke,  B. — One  way  to  consider  whe- 
ther or  not  the  facts  here  amount  to  a  defence,  is  to  see 
whether  the  facts,  if  embodied  in  a  plea,  would  make  a 
good  plea  by  way  of  estoppel  to  an  action  brought  by  Wil- 
liam Broadbent  in  his  own  name,  and  averring  that  the 
goods  were  hia]  The  older  cases  which  have  been  cited  do 
not  bear  much  upon  the  question.  There  may  be  a  distinc- 
tion between  an  arrest  of  a  person  and  the  seizure  of  goods, 
as  the  old  action  of  trespass  to  the  person  included  also  a 
breach  of  the  peace.  The  case  of  Pickard  v.  Sears  is  not 
so  strong  as  the  present,  for  here  the  falsehood  was  wilful 
and  intentional,  which  was  not  so  there.     In  the  case  last 

{a)  13  iM.  (fc  W.  3tVJ.  OO  «  A.  «fc  E.  4G9. 

{b)  Id.  443.  W  10  Id.  90. 

(c)  5  Q.  B.  b20. 
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cited,  the  plaintiflf  did  not  assert  that  the  goods  were      ^^^^ 
his:  he  sanctioned  the  act  hj  not  interfering;  and  it  was 
held,  that  he  was  bound  by  his  conduct     [Parke,  B. — 
In  Heane  v.  Rogers  (a),  Bayley,  J.,  says,    "  There  is  no 
doubt  but  that  the  express  admissions  of  a  party  to  the 
suit,  or  admissions  implied  from  his  contract,  are  evidence, 
and  strong  evidence,  against  him;  but  we  think  that  he  is 
at  liberty  to  prove  that  such  admissions  were  mistaken,  or 
were  untrue,  and  is  not  estopped  or  concluded  by  them, 
unless  another  party  has  been  induced  by  them  to  alter 
his  condition ;  in  such  a  case,  the  party  is  estopped  from 
disputing  their  truth,  with  respect  to  that  person,  (and 
those  claiming  under  him,)  and  that  transaction,  but  as  to 
third  parties,  he  is  not  bound;"  and  he  afterwards  pro- 
ceeds to  say,  that,  "  It  is  not  necessary  to  refer  particularly 
to  the  cases  in  which  a  bankrupt  has  been  precluded  from 
disputing  his  commission,  and  which  were  cited  in  argu- 
ment   The  earlier  cases  fall  within  the  principle  above 
laid  down.    In  Clarke  v.  Clarke  (b),  the  bankrupt  was  not 
permitted  to  call  that  sale  a  conversion,  which  he  himself 
had  procured  and  sanctioned.    In  Like  v.  Howe(c)y  he  was 
precluded  from  testing  the  title  of  persons  to  be  assignees, 
whom  he,  by  his  conduct,  had  procured  to  become  so ;  and 
the  last  case  on  this  subject,  Watson  v.  Wase(d)y  is  distin- 
guishable from  the  present,  because  Wasc,  one  of  the  de- 
fendants, was  the  person  from  whose  suit  the  plaintiff  had 
been  discharged;  and  therefore,  perhaps,  he  might  be  es- 
topped with  respect  to  that  person,  by  his  conduct  towards 
him."     In  Pickard  v.  Sears,  the  Court  had  the  case  of 
Heane  v.  Rogers  l)efore  them.     I  think  you  will  find  that 
the  person  who  makes  a  statement,  on  which  another  alters 
his  position,  is  not  estopped,  unless  he  so  induces  the  latter 
to  alter  his  position,  that  the  former  would  be  responsible 

(a)  9  B.  k  C.  586,  588.  (r)  (5  Egp.  20. 

(h)  C  E8p.  01.  (./)  5  B.  &  0.  153. 
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1848.^      to  him  in  an  action  for  it    In  the  present  case,  the  bank* 
nipt  makes  one  statement  one  moment,  and  another  and 
a  different  one  the  next    There  is  no  way  of  stating  the 
facts,  to  shew  that  the  bankrupt  authorised  the  act,  or  that 
there  was  such  a  deceitful  representation,  known  by  the 
bankrupt  to  be  false,  and  made  with  the  intent  that  the 
defendant  should  seize  the  goods,  or  so  made  as  to  cause 
the  defendant,  acting  as  a  reasonable  man,  to  seize  the 
gooda]  InTA«/S%^2^M,^«Aton-4^7k2er-Zyn«,an(2JfancAe8<^ 
Railway  v.  Woodcock  (a),  Parke,  B.,  says,  "It  is  a  universal 
rule  of  law,  that,  where  a  party  makes  a  representation  to 
another,  whereby  the  situation  of  the  latter  is  altered,  he 
is  bound  thereby/'    Banks  v.  Newton  (6)  is  an  authority 
to  the  same  effect     [Alder son,  B. — Culpability  includes 
will:  negligence  may,  or  may  not;  consequently,  the  lan- 
guage of  Lord  Denman,  in  Oregg  v.  Wells  (c),  must  be  un- 
derstood with  reference  to  such  negligence  as  would  imply 
will]      Coles  V.  The  Bank  of  England  proceeded  on  the 
assumption,  that  the  testatrix  did  not  in  fact  know  of  the 
diminution  of  her  stock,  but  was  guilty  of  negligence  in 
receiving  without  objection  the  dividends  on  the   sums 
reduced.     The  principle  there  established  is,  that  if  a 
party  negligently  omits  to  contradict  an  assumed  state  of 
facts,  when  he  might  or  ought  to  contradict  them,  he  is 
concluded  by  it     [Parke,  B. — ^You  do  not  mean  to  argue, 
that,  if  a  person  makes  a  mis-statement,  without  any  in- 
tention that  another  party  should  act  upon  it,  and  when 
he  could  not  expect  that  another  party  would  act  upon  it, 
that,  in  such  case,  he  is  bound?   If  the  estoppel  be  carried 
to  this  extent,  viz.  where  a  party  makes  a  representation, 
under  such  circumstances  that  a  reasonable  man  might 
naturally  infer  that  it  was  intended  that  he  should  act 
upon  it,  then  this  case  does  not  fall  within  that  principle. 

(<i)  7  M.  &  W.  574.  {h)  KJ  L.  J.,  N.  S.,  Q.  B.,  142. 

(c)  10  A.  k  E.  90. 
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In  Pickard  y.  Sears  (a),  the  Court  say,  "  The  rule  of  law  is  1848. 
clear,  that,  where  one  by  his  words  or  conduct  wUfuUy 
causes  another  to  believe  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  on  that  belief,  so  as  to 
alter  his  own  previous  position,  the  former  is  concluded,'* 
&c.  If  the  word  "  wilfully"  be  read  as  overruling  both 
propositions,  that  is,  no  doubt,  correct]  Here  the  seizure 
was  under  circumstances  which  would  lead  a  reasonable 
man  to  believe  the  mis-statement,  and  act  upon  it  [He 
also  cited  Wilson  v.  Stubs  (6).] 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — In  this  case,  which  was  argued  before  my 
Brothers  Alderson,  Rolfe,  PlaUy  and  myself,  at  the  sittings 
after  the  last  term,  we  are  all  of  opinion  that  the  rule 
ought  to  be  discharged. 

It  was  an  action  of  trover,  by  the  assignees  of  William 
Broadbent,  against  the  Sheriff  of  Yorkshire,  for  goods  of 
the  bankrupt  There  were  pleas  of  not  guilty,  not  pos- 
sessed, and  leave  and  license.  The  conversion  was  the 
seizure  of  the  goods  by  the  defendant's  officers,  under  a 
fi.  fa.  against  Joseph  and  Benjamin  Broadbent  It  ap- 
peared, that,  when  the  officers  entered,  the  bankrupt  told 
them  the  goods  seized  were  the  property  of  Benjamin;  he 
did  so,  supposing  that  they  had  no  writ  against  Benjamin. 
Afterwards  he  contradicted  that  statement,  and  said  they 
were  the  goods  of  his  brother  JosepL  It  was  contended, 
that  this  representation  bound  William,  because  it  induced 
the  officers  to  seize;  and  that  he  could  not  complain  of 
that  act,  nor  could  the  assignees  who  claimed  under  him. 
My  Brother  Alder  son  left  a  question  to  the  jury  upon  this 
part  of  the  case,  the  finding  on  which  he  reserved  for  the 
consideration  of  the  Court,  giving  leave  to  enter  a  verdict 

(a)  6  A.  <fe  E.  469.  {h)  Hob.  330. 
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1848.  for  the  defendant  on  the  issue  on  the  plea  of  not  pos- 
sessed. The  jury  found,  that  the  goods  were  really  UHl- 
liam's;  but  they  also  found,  'Uhat  William  represented 
the  goods  to  the  sheriff's  officer  as  the  goods  of  Benjamiiii 
80  as  to  induce  him,  by  that  false  representation,  to  seixs 
them;"  and  the  question  is,  whether  this  finding  is  suffi- 
cient to  estop  the  bankrupt  and  the  plaintiffs  as  assigneei^ 
from  complaining  of  the  seizure  of  these  goods  as  their 
own? 

The  case  was  very  fully  argued  before  us,  and  ma&y 
questions  discussed  on  the  law  of  estoppels,  on  which  it 
is  unnecessary  to  give  an  opinion.     It  is  certain  that  es- 
toppels by  record  and  by  deed  must,  in  order  to  make  them 
binding,  be  pleaded,  if  there  be  an  opportunity^  otherwise 
the  party  omitting  to  plead  it  waives  the  estoppel,  and 
leaves  the  cause  at  large,  on  which  the  jury  may  find  ac- 
cording to  the  truth :  Trevithar  d.  Trevithar  v.  LawreTice  (a); 
Magraith  v.  Hardy  (6).    With  respect  to  estoppels  in  pais, 
in  certain  cases  there  is  no  doubt  they  need  not  be  pleaded 
in  order  to  make  them  obligatory.     For  instance,  where  a 
man  represents  another  as  his  agent,  in  order  to  procure 
a  person  to  contract  with  him  as  such,  and  he  does  con- 
tract, the  contract  binds  in  the  same  manner  as  if  he 
made  it  himself,  and  is  his  contract  in  point  of  law;  and 
no  form  of  pleading  could  leave  such  a  matter  at  large, 
and  enable  the  jury  to  treat  it  as  no  contract.     The  same 
rule  appears  to  apply  to  all  similar  estoppels  in  pais,  as 
the  learned  editor  of  Wms.  Saund.  (Vol.  1,  p.  326,  n.  2)  ex- 
presses his  opinion.     The  estoppel,  therefore,  if  it  be  one 
created  by  the  conduct  of  the  bankrupt  in  this  case,  is  not 
opened  by  the  omission  to  plead  it ;  and  the  only  question 
is,  whether  it  be  an  estoppel  ?  It  is  contended  that  it  was, 
upon  the  authority  of  the  rule  laid  down  in  Pickard  v. 

(a)  2  Ld.  Raym.  1061 ;  Salk.  277.  (b)  4  Bing.  N.  C.  782. 
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Sears  (a).  That  rule  is,  "that,  where  one,  by  his  words  or  ^]^^ 
conduct,  wilfuUy  causes  another  to  believe  in  the  exist- 
ence of  a  certain  state  of  things,  and  induces  him  to  act 
on  that  belief,  or  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a 
different  state  of  things  as  existing  at  the  same  time.'' 
That  was  founded  on  previous  authorities,  in  the  cases 
Greaves  v.  Key  (6),  Heame  v.  Rogers  (c),  and  has  been 
acted  upon  in  some  cases  since.  The  principle  is  stated 
more  broadly  by  Lord  Denman,  in  the  case  of  Oregg  v. 
Wells  (d),  where  his  Lordship  says,  that  a  party  who  negli' 
gently  or  culpably  stands  by  and  allows  another  to  contract 
on  the  faith  of  a  fact  which  he  can  contradict,  cannot  after- 
wards dispute  that  fact  in  an  action  against  the  person 
whom  he  has  himself  assisted  in  deceiving.  Whether  that 
rule  has  been  correctly  acted  upon  by  the  jury  in  all  the 
reported  cases  in  which  it  has  been  applied,  is  not  now 
the  question;  but  the  proposition  contained  in  the  rule 
itself,  as  above  laid  down  in  the  case  of  Pickard  ▼.  SearSj 
must  be  considered  as  established.  By  the  term  "wilr 
fuUy/*  however,  in  that  rule,  we  must  understand,  if  not 
that  the  party  represents  that  to  be  true  which  he  knows 
to  be  untrue,  at  least,  that  he  means  his  representation  to 
be  acted  upon,  and  that  it  is  acted  upon  accordingly;  and 
if,  whatever  a  man's  real  intention  may  be,  he  so  conducts 
himself  that  a  reasonable  man  would  take  the  representa- 
tion to  be  true,  and  believe  that  it  was  meant  that  he  should 
act  upon  it,  and  did  act  upon  it  as  true,  the  party  making 
the  representation  would  be  equally  precluded  from  con- 
testing its  truth ;  and  conduct,  by  negligence  or  omission, 
where  there  is  a  duty  cast  upon  a  person,  by  usage  of  trade 
or  otherwise,  to  disclose  the  truth,  may  often  have  the 
same  effect     As,  for  instance,  a  retiring  partner  omitting 

(a)  6  A.  &  E.  474 ;  aS;  C.y  2  (c)  9  B.  &  C.  580. 
N.  <fc  P.  486.  {d)9A.k  E.  97. 

(b)  2  B.  &  A.  318. 
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1848.  to  inform  his  customers  of  ^efact^  in  the  usual  mode,  that 
the  continuing  partners  were  no  longer  authorised  to  act 
as  his  agents,  is  bound  by  all  contracts  made  by  them  with 
third  persons,  on  the  faith  of  their  being  so  authorised 
But  if  we  apply  this  rule,  either  in  the  terms  in  which  it 
is  enunciated  in  Pickard  v.  Sears,  or  as  it  is  above  ex- 
pounded, the  finding  of  the  jury  is  insufficient  to  entitle  the 
defendant  to  have  a  verdict  entered  for  him  on  the  plea 
of  not  possessed.  It  is  not  found  that  he  intended  to  in- 
duce the  officer  to  seize  the  goods  as  those  of  Benjamin; 
and,  whatever  intention  he  had  on  his  first  statement^  was 
done  away  with  by  an  opposite  statement  before  the  sax- 
ure  took  place.  Nor  can  it  be  said  that  any  reascmable 
man  would  have  seized  the  goods  on  the  £uth  of  the  bank- 
rupt's representation,  taJeen  altogether.  In  truth,  in  most 
cases  to  which  the  doctrine  in  Pickard  v.  Smars  is  to  be 
applied,  the  representation  is  such  as  to  amount  to  the 
contract  or  license  of  the  party  making  it  Here  there  is 
no  pretence  for  saying  it  amounted  to  a  license,  and  a  con- 
tract is  out  of  the  question.  We  therefore  think  that  ihe 
rule  must  be  discharged. 

Rule  discharged 


Ai 
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1848. 

BOILEAU  V.    RUTLIN.  Jut^  27. 


.SSUMPSIT  for  use  and  occupation.    Plea,  non  as-  A  bm  in  Chan 

*  ^  eery  is  not  evi 

sumpsit,  except  as  to  90^,  and  payment  of  that  sum  into  dence  of  the 
court,  with  averment  of  no  damages  ultra.    Replication,  ^^cta  stated 


in 


damages  ultra;  upon  which  issue  was  joined.  ^e"pi^in* 

At  the  trial,  before  Lordi)enm(m,  C  'J.,  at  the  Surrey  Spring  whoae  name  it 

.      ,  ,  ' ,  ia  filed,  even 

Assizes,  1847,  it  appeared  that  the  action  was  brought  to  re-  though  his 

cover  223Z.  2^.  6d.  for  the  use  and  occupation  of  a  dwelling-  S^^  but  is 

house  for  four  years  and  a  quarter,  ending  at  Christmas,  ??^^^™J^?® 

1846.   The  house  in  question  was  one  of  many  others,  call-  euit  was  insti- 

ed  the  Castlenau  Villas,  in  the  Hammersmith-bridge  Road,  subject-matter 

which  had  been  built  by  the  plaintiff  on  land  demised  to  ^%^ig  that 

him  for  a  term  of  years  by  a  buildinff  lease  from  the  free-  pleadings  in 

•^  ,  ,°  eqmty  as  well 

holder.  This  lease  contained  certain  covenants  on  the  part  as  at  common 
of  the  lessee,  applicable  to  all  the  houses,  and  for  a  breach  be  treated  as 
of  which  as  to  any  one  house,  the  lessor  became  entitled  ^q^^^^^ 
to  re-enter  upon  the  whole.     The  defendant  was  let  into  truth  of  the 

fiusts  therrin, 

possession  under  an  agreement  to  purchase  the  plaintiff's  for  all  pur- 
interest  in  the  house  in  question  for  630t,  subject  to  the  S^tementa^ 
covenants  in  the  building  lease;  but  he  refused  to  com-  ^V^l^^ 
plete  the  purchase,  on  the  ground  that  the  title  was  not  he  admitted  or 
marketable,  by  reason   of  the  above-mentioned  right  of  opposite  side, 
re-entry.     The  plaintiff  thereupon  filed  a  bill  in  Chan-  ^  be^^^;^ 
eery,  praying  a  specific  performance  of  the  agreement;  and  ^^^^^^^ 
the  defendant  having  put  in  an  answer,  the  suit  was  heard  judicial  ded- 
and  a  decree  made,  that  the  bill  be  dismissed  with  costs.      The  fiMsts 
In  order  to  prove  the  agreement  to  purchase,  the  defend-  ^^IJ^^ 
ant,  who  had  given  notice  to  produce  it,  did  not  call  for  i»^«  ^  w»y 

,  ,  ,  ,  suit  cannot  be 

it,  but  tendered  in  evidence  the  bill  in  equity,  which  set  agiun  Htigated 
out  the  agreement  verbatim.    It  was  objected,  that  the  game  parties, 

and  are  con- 
clusive evidence  between  them  ;  so  are  the  material  £Eu;ts  aUeged  by  one  party  which  are  di- 
rectly admitted  by  the  opposite  party,  or  indirectly  admitted  by  taking  a  traverse  on  some 
other  facta,  if  the  traverse  is  found  against  the  party  making  it.  But  the  statements  of  a 
party  in  a  declaration  or  plea,  though  for  the  purposes  of  the  cause  he  is  bound  by  thoeo 
that  are  material,  ought  not,  it  should  seem,  to  oe  treated  as  confessions  of  the  truth  of  the 
£Etct8  stated. 

VOL.  II.  X  X  BXOH. 
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184S.  Statements  in  the  bill  were  ioadimssible  in  evidence  «gui 
Bonun  the  plaintiff;  but  the  learned  judge  received  the  bill 
Rona  some  evidence,  and  the  jury  having  found  that  the  arnon 
paid  into  court  vas  a  sufficient  compensation  for  the  ooc 
pation,  from  the  time  the  suit  terminated  until  Chnstm 
1846,  his  Lordship  directed  a  verdict  for  the  defendai 
reserving  leave  for  the  plaintiff  to  move  to  enter  a  verdi 
for  him  in  respect  of  the  previous  occupation,  if  the  Coi 
should  be  of  opinion  that  the  bill  in  equity  was  inadm 
sible  (a). 

A  rule  nisi  having  been  obtained  accordingly. 

Lush  shcTred  cause  (&). — The  question  is,  vhether  stal 
ments  in  a  bill  in  Chancery,  upon  which  the  plaint 
founds  his  claim  to  relie/,  are  evidence  against  him  in  t 
action  between  the  same  parties?  A  parol  admission  1 
the  plaintiff,  that  the  agreement  set  out  in  the  bill  had  i 
fact  been  made,  would,  no  doubt,  have  been  receivable  i 
evidence: — Slatterie  v.  Pooley(c);  Howard  v.  3mith{d 
and  it  is  difficult  to  see  why  the  same  statement,  made  i 
proceedings  in  court,  should  not  be  equally  admisaibl 
[Paris,  B. — Undertheold  system  of  pleading,  a  declaratia 
might  contain  twentydifferent  statements  of  the  samecaiu 
of  action.  Do  you  contend  that  every  count  would  beevi 
dence  against  the  plaintiff  of  so  many  different  contractsi 
The  question  is  not  aa  to  the  effect  of  the  evidence,  bu 
whether  the  plaintiff's  declaration  can  be  altogether  ei 
eluded.  In  BuUer's  Nisi  Prius,  p.  235,  it  is  said,  "Th 
bill  in  Chancery  is  evidence  against  the  complainant,  fo 
the  allegations  of  every  man's  bills  shall  be  supposed  tme 
nor  shall  it  be  supposed  to  be  preferred  by  a  counsel  o 

(a)  Itnasa]soobjectcd,thatthe  Hilar;  Term,  1848,  oa  the  SSd 

decree  wa>  not  properij  proved;  and  29th  of  Jutuai;,  and  at  tl 

but  the  judgment  of  the  Court  Sittings  in  Bano  after  that  ttn 

renders  it  unnecesaaiy  to  notice  on  the  Sth  of  February, 

the  argument  on  that  point.  (0  6  M.  d:  W.  C64. 

(i)  The  case  was   argued    in  (d)  Z  Scott  N.  R.  674. 
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solicitor  without  the  party's  privity;  and  therefore  it  184a. 
amounts  to  the  confession  and  admission  of  the  truth  of 
any  fact,  and  if  the  counsel  have  mingled  in  it  any  fact 
that  is  not  true,  the  party  may  have  his  action ;  but  in 
order  to  make  the  bill  eyidence  against  the  complainant, 
there  must  be  proceedings  upon  it;  for  if  there  were  no 
proceedings  upon  it,  it  should  rather  be  supposed  to  be 
filed  by  a  stranger  to  bar  the  party  of  his  evidence/'  The 
authority  there  cited  is  Snow  d.  Lord  Crawley  v.  PhiUip8(a)y 
which  decided,  that  if  a  patron  sue  the  parson  on  a  bond, 
and  the  latter  prefer  his  bill  in  Chancery  for  relief,  stating 
the  bond  to  be  a  simoniacal  contract,  the  bill  and  pro- 
ceedings upon  it  are  evidence  for  the  plaintiff  in  an  eject- 
ment to  recover  the  rectory.  A  subsequent  passage,  in 
Buller's  Nisi  Prius  (6),  points  out  the  distinction  between 
the  case  of  a  bill  for  relief  and  a  bill  for  discovery.  It  is 
there  said: — "But  on  an  issue  directed  out  of  Chancery 
to  try  the  validity  of  a  deed,  where  one  J.  N.  was  pro- 
duced to  prove  he  wrote  it  by  the  direction  of  Lord 
Ferrers,  in  1720,  and  to  contradict  his  evidence  the  plain- 
tiff produced  a  bill  in  Chancery  preferred  in  1719  by  the 
defendant,  which  mentioned  the  deed,  the  Court  would 
not  suffer  it  to  be  read  though  an  answer  had  been  put 
in,  because  it  was  no  more  than  the  surmises  of  counsel, 
for  the  better  discovery  of  title.  However,  in  all  cases 
where  the  matter  is  stated  by  the  bill  as  a  fact  on  which 
the  plaintiff  founds  his  prayer  for  relief,  it  will  be  ad- 
mitted in  evidence,  and  will  amount  to  proof  of  a  confes- 
sion :"  Lord  Ferrers  v.  Shirley  (c).  In  WooUeU  v.  Roberta  (d), 
it  was  held,  that  a  bill  filed  by  a  defendant  could  not  be 
read  against  him,  "unless  it  were  proved  to  have  been  exhi- 
bited with  his  privity"  In  Greenleaf  on  Evidence  («), 
after  treating  of  admissions  not  conclusive,  such  as  receipts 

(a)  1  Sid.  220.  (<£)  Ch.  Ca.  64. 

(b)  Page  236.  (e)  Sect.  212,  p.  246. 
<c)  Fitz.  195, 7th  edit. 
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1848.        and  mere  acknowledgments,  it  is  said: — ^^So  of  a  bill  in 
Chancery,  which  is  evidence  against  the  plaintiff  of  the 
admissions  it  contains,   though  very  feeble  evidence,  so 
far  as  it  may  be  taken  as  the  suggestions  of  counseL" 
In  Bacon's  Abridgment,  "  Evidence,^'  (F.)  (a),  the  law  is 
stated  in  almost  the  same  terms  as  in  Buller's  Nisi  Priua 
In  Boe  d.  Lord  TrindesUmn  y.  Kemmia  (6),  Tindai,  C  J^ 
in  answer  to  a  question  put  to  the  Judges  by  the  House  of 
Lords,  says,  '^  The  fifth  exception,  on  the  part  of  the  plain- 
tiff, relates  to  the  bill  in  Chancery  filed  by  the  lessor  of 
the  plaintiff  against  the  said  Thomas  Eemmis,  on  the  14th 
of  October,  1816,  which  bill  the  defendant  produced  for 
the  purpose  of  shewing  the  subject-matter  of  the  suit,  and 
that  the  lessor  of  the  plaintiff  claimed  as  heir-at-law  of 
his  father,  the  Lord  Nicholas,  and  offered  to  read  those 
allegations  therein;  but  the  plaintiff  excepted  to  the  pro- 
duction of  the  evidence,  and  we  think  it  is  a  sufiSident 
answer  against  the  allowance  of  the  exception,  that  the 
bill  in  Chancery,  the  production  and  reading  of  which  is 
now  excepted  against,  had  in  an  earlier  stage  of  the  cause 
been  put  in  evidence  by  the  plaintiff  himself;  for  the  bill, 
having  formed  part  of  the  evidence,  the  whole  was  in  evi- 
dence, and  the  defendant  might  have  insisted,  at  the  time 
of  its  production  by  the  plaintiff,  that  the  whole  should 
be  read;  and,  in  consideration  and  contemplation  of  law, 
the  whole  was  read.    The  present  exception,  therefore, 
came  too  late.     And  we  further  think  the  exception,  even 
if  the  objection  already  pointed  out  could  be  removed, 
is  not  pointed  to  the  purpose  for  which  alone  it  was  pro- 
duced, but  is  general  against  its  being  produceable  for  any 
purpose,  even  if  any  just  objection  could  be  made  against 
its  application  for  the  purpose  intended,  of  which  we  are 
not  aware."     Doe  d  Bowennan  v.  Syhoum  (c)  will  pro- 
bably be  relied  on.    There,  in  answer  to  the  plaintiffs 

(a)  VoL  3,  p.  263,  7th  edit.        {h)  9  C.  &  F.  749.        (c)  7  T.  R.  i. 
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case  in  ejectment,  the  defendant  set  up  a  lease  from  ^®^^ 
one  Pym,  in  1 789.  It  was  objected,  that  it  did  not  appear 
that  Pym  had  the  legal  estate  in  him  at  the  time,  but  that 
it  was  outstanding  in  his  trustees;  and,  in  support  of  the 
objection,  the  lessor  of  the  plaintiff  offered  in  evidence  a 
bill  in  Chancery,  filed  in  1790  by  the  defendant,  in  con- 
junction with  Pym,  against  the  trustees,  praying  a  con- 
veyance of  the  legal  estate  to  Pym.  Lord  Kenyan  rejected 
it,  and  told  the  jury  they  might  presume  a  legal  convey- 
ance; upon  which  the  plaintiff  was  nonsuited.  On  motion 
to  set  aside  the  nonsuit.  Lord  Kenyan  said,  "  A  bill  in 
Chancery  is  never  admitted  in  evidence  further  than  to 
shew  that  such  a  bill  did  exist,  and  that  certain  facts  were 
in  issue  between  the  parties,  and  in  order  to  let  in  the 
answer  or  depositions  of  the  witnesses."  That  dictum, 
however,  was  unnecessary  for  the  decision  of  the  case,  and 
was  uttered  on  mere  motion,  and  without  reference  to  any 
authority.  In  Warwick  v.  FouUces  (a),  which  was  an  ac- 
tion for  false  imprisonment,  the  defendant  pleaded  the 
general  issue  and  a  justification,  but  his  counsel  at  the 
trial  abandoned  the  justification;  and  it  was  held,  that 
the  putting  such  a  plea  on  the  record  was  a  circum- 
stance which  the  jury  might  take  into  their  consideration 
in  the  estimation  of  damages.  [Parke,  B. — That  was  a  state- 
ment on  the  record  in  the  same  action.]  It  has  never  been 
doubted  that  an  answer  in  Chancery  is  receivable  in  evi- 
dence against  the  party  making  it  [Alderson,  B. — ^That  is 
because  the  party  on  oath  affirms  it  to  be  true.]  Upon  the 
same  principle,  the  bill  would  be  evidence  if  it  appeared 
by  any  mode  that  the  plaintiff  admitted  the  statements 
contained  in  it  When  his  privity  is  shewn,  the  bill  be- 
comes primary  evidence.  [Parke,  B. — No  doubt  the  bill, 
if  admissible  at  all,  would  be  primary  evidence.]  Where, 
in  an  action  by  the  assignees  of  a  bankrupt,  for  seizing  a 

(f?)  12  M.  &  W.  507. 
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1848.  ^     ship,  the  plaintiffs,  in  order  to  prove  the  taking,  produced 
an  examination  of  the  defendant  before  the  commiasionen 
under  the  fiat,  in  which  the  fact  was  admitted,  and  in 
which  examination  was  set  out  an  agreement  between  the 
bankrupt  and  the  defendant,  under  which   the   latter 
claimed  to  be  entitled  to  the  possession  of  the  ship,  the 
Court  held,  that  this  agreement  could  not  be  rejected, 
though  not  otherwise  proved,  and  though  it  was  produced 
before  the  commissioners  on  the  cross-examination  of 
the  defendant  by  his  own  attorney:  Ooss  v.  Qu tntofi  (a). 
In  the  Fishmongers'  Company  v.  Robertson  (6),   Twdd, 
C.  J.,  says :  ''  Even  if  the  contract  put  in  suit  by  the  o(n> 
poration  had  been  on  their  part  executory,  only  not  exe- 
cuted, we  feel  little  doubt  but  that  their  suing  upon  the 
contract  would  amount  to  an  admission  on  record  by  them, 
that  such  contract  was  duly  entered  into  on  their  part,  so 
as  to  be  obligatory  on  themselves,  and  that  such  admissioo 
on  the  record  would  estop  them  from  setting  up,  as  an 
objection  in  a  cross  action,  that  it  was  not  sealed  with 
their  common  seal""    Brickell  v.  Hulse  (c)  decided,  that  if 
a  party,  on  motion  before  a  judge,  use  the  affidavit  of  an- 
other person,  such  affidavit  is,  on  any  subsequent  occa- 
sion, admissible  as  evidence  against  him  who  so  used  it, 
even  on  a  trial  where  the  person  who  swore  the  affidavit 
is  present  in  Court    In  Cole  v.  Hadley  ((2),  it  was  held, 
that,  on  an  issue  of  "not  possessed,'^  in  trespass  quaie 
clausum  fregit,  it  was  competent  for  the  defendant  to  use 
the  deposition  of  a  witness  formerly  called  by  the  plain- 
tiff to  prove  his  possession,  in  a  proceeding  before  justices 
for  an  alleged  trespass  on  the  same  close.     So,  where  a 
petitioning  creditor,   having  ascertained  that  his  agent 
could  prove  an  act  of  bankruptcy,  sent  for  him  for  that 
purpose  to  be  examined,  on  opening  the  fiat  it  was  held, 

{a)  4  Scott  N.  R.  471.  {c)  7  A.  &  E.  454. 

(h)  6  M.  «fe  G.  192.  (</)  11  A.  &  E.  807. 
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that  the  deposition  then  made  was  evidence  of  the  act  of  1848. 
bankruptcy  as  against  such  creditor:  Oardner  Y.MouU(a). 
If  the  plaintiff  had  sued  on  this  agreement,  and  after  plea 
had  obtained  a  verdict  and  judgment,  the  record  would 
have  been  conclusive  evidence;  and  if  so,  it  can  make  no 
difference  that  the  proceedings  are  in  another  court  While 
the  statements  of  a  party,  or  his  admission  of  a  letter 
written  by  another,  are  receivable  in  evidence  against  him, 
upon  what  principle  is  a  deliberate  statement  made  in  a 
court  of  equity,  for  the  purpose  of  relief,  to  be  excluded  ? 
[Parke,  B. — The  answers  of  the  judges,  in  the  Banbury 
Peerage  case  (h),  are  expressly  in  point.]  There  the  plain- 
tiff proposed  to  read  in  evidence  a  bill  in  equity,  filed  by 
one  of  his  ancestors,  and  it  was  substantially  the  same  as 
if  he  had  sought  to  make  his  own  bill  evidence  in  his  own 
favour.  It  is  true  that  one  of  the  questions  put  to  the 
judges  is,  "  whether  any  bill  in  Chancery  can  ever  be  re- 
ceived as  evidence  in  a  court  of  law,  to  prove  any  factfl 
either  alleged  or  denied  in  such  bill?"  But  that  must  be 
understood  to  mean,  can  it  be  evidence  on  behalf  of  the 
person  by  whom  it  is  filed? 

8hee,  Serjt,  and  Peacock,  in  support  of  the  rule. — A 
bill  in  equity  is  only  evidence  that  a  suit  was  depending 
between  the  parties,  in  which  certain  matters  were  in  dis- 
pute, and  not  evidence  of  the  facts  stated  in  the  bill:  Lord 
Ferrers  v.  Shirley  (c).  Doe  d.  Bowerman  v.  Syhoum  (d), 
Banbury  Peerage  caseQ>).  The  same  principle  applies  to  a 
bill  in  equity  as  to  proceedings  at  common  law.  A  decla- 
ration is  not  evidence  against  the  plaintiff  of  the  facts 
therein  stated,  nor  is  a  plea  evidence  against  the  defend- 
ant; but  those  pleadings  are  simply  evidence  to  shew  the 
existence  of  a  suit,  and  what  was  in  issue  between  the 

(a)  10  A.  t  E.  464.  (c)  Fitz.  196. 

(h)  2  Sel.  N.  P.  756, 10th  edit.  (d)  7  T.  R.  2. 
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^844.  ^      parties.    In  the  ordinaiy  case  of  an  action  for  goods  sold 
and  delivered,  with  pleas  of  the  general  issae  and  pay- 
ment, could  the  latter  plea  be  taken  as  an  admission  that 
the  goods  were  in  fact  sold?    Suppose  a  plaintiff  dedaied 
on  a  contract  to  pay  20L,  and  at  a  fature  daj  deliver  a 
horse,  and  assigned  but  one  breach  for  non-payment  of 
the  money  (the  time  for  the  delivery  of  the  horse  not 
having  then  arrived),  to  which  the  defendant  pleaded  pay- 
ment, and  obtained  a  verdict,  if  the  plaintiff  afterwards 
sued  in  respect  of  the  non-delivery  of  the  horse,  and  the 
defendant  pleaded  non  assumpsit  to  that  action,  could  the 
pleadings  in  the  first  action  be  given  in  evidence  against 
the  defendant  as  an  admission  of  the  contract?     Or  sop- 
pose  a  declaration  containing  two  counts,  the  one  on  a 
contract  by  the  defendant  to  pay  1002.  two  months  after 
date,  the  other  alleging,  that,  in  consideration  that  the 
plaintiff  would  release  the  defendant  firom  the  first  con- 
tract, he  promised  to  pay  the  plaintiff  1002. ;  if  the  defend- 
ant should  plead  to  the  first  count  a  release,  and  to  the 
second  non  assumpsit,  could  the  first  plea  be  used  as  an 
admission  of  the  second  contract?    If  the  statements  in 
])leadings  are  equivalent  to  admissions  in  the  presence  of 
witnesses,  they  must  be  so  for  all  purposes;  and  even  if 
a  plea  were  amended,  the  original  plea  would  neverthe- 
less be  evidence  against  the  defendant     But  it  is  clear 
that  lulmissions  in  one  plea  are  no  proof  of  the  all^ations 
contained  in  another:  Edvuind^  v.  Groves  (a);  Stnith  v. 
Martin  (fi) ;  and  if  not  evidence  in  the  same  cause,  how 
can  they  be  so  in  a  different  action?    The  passage  cited 
from  1>4K\  Abr.,  **Evidence,'*(F.)  (c),  must  be  understood  with 
reference  to  proceedings  u}>ou  a  bill  previously  filed  and 
offered  in  evidence  in  another  suit  then  before  the  Court 
It  priKCods  thus: — '*  But  where  a  bill  is  exhibited,  and 

Vi)  3  M.  *  >V.  042.  (h)  1  DowL,  N.  S.  418. 

{r)  Vol.  :^  \\  2ia,  7th  edit. 
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there  are  no  proceedings  upon  it,  then  it  cannot  be  given  ^1848. 
in  evidence,  unless  they  prove  a  privity  in  the  party;  for 
a  man  may  file  a  bill  in  another's  name  to  rob  him  of 
his  evidence  by  a  sham  confession;  and  therefore,  a  bill 
filed  without  any  proceedings  upon  it,  has  not  the  force 
of  an  evidence;  for  no  man  can  suppose  that  the  party 
did  himself  file  the  bill;  for  the  bill,  without  any  pro- 
ceedings to  bring  the  adversary  to  answer  it,  is  of  no 
use  to  the  party;  and  therefore,  it  must  be  supposed 
rather  to  be  filed  by  a  stranger,  to  do  him  an  injury/' 
In  Starkie  on  Evidence  (a)  it  is  said,  '^  A  bill  in  equity 
is  always  evidence  for  the  purpose  of  proving  as  a  fact, 
that  such  a  bill  has  been  filed.  But  a  bill  in  equity  is  not 
admissible,  as  it  seems,  in  any  case,  even  against  the  plain- 
tifi^  himself,  or  those  who  claim  through  him,  as  to  any 
facts  alleged  in  the  bill,  even  although  they  relate  to  mat- 
ters of  pedigree."  In  Gresley's  "  Evidence  in  Equity''  it 
is  said  (6),  "  The  statements  in  the  bill  may  be  ranked 
among  admissions,  though  perhaps  they  are  not  quite  pro- 
perly so  called.  They  are,  in  truth,  the  exposition  of  the 
case  on  which  relief  is  sought,  and  to  refer  to  them  is  ex- 
actly similar  to  using  the  argument  ex  hypoiheai  in  logia" 
Again (c),  "As  for  pleadings  in  equity,  a  bill  is  evidence 
of  nothing  whatever  except  the  bare  fact  of  such  bill  hav- 
ing been  filed.  It  is  often  necessary  that  it  should  be 
proved,  in  order  to  let  in  the  answer  or  depositions  of  the 
witnesses,  and  then  to  shew  what  facts  were  in  issue.  But 
of  itself  it  does  not  even  prove  the  existence  of  a  suit, — 'for 
it  is  no  suit  depending  till  the  parties  have  appeared,  or 
been  served  to  appear,  but  only  a  piece  of  parchment 
thrown  into  the  office,  which  may  lie  there  for  ever  and 
never  come  to  a  suit'(d).  Still  lesswillitbe  received  to  prove 
the  truth  of  its  own  assertions  or  denials,  though  it  be  of- 

(a)  Vol.  1,  p.  331,  3rd  edit.  (d)  Moor  v.  Welsh  Copper  Comr 

(b)  Page  9,  2nd  edit.  pantfy  1  Eq.  Ga.  Abr.  30. 

(c)  Page  426. 
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1848.  ^  fered  as  nothing  more  than  the  dedaiation  of  an  anoesttv 
in  a  question  of  pedigree;  for  bills  in  equitj  are  notoriooslj 
filled  with  fictitious  matter.  Neither  is  it  allowed  to  be 
used  against  the  plaintiff,  the  assertor  of  these  fiedse  alk- 
gations,  because  it  has  been  found  by  experience,  that, 
under  the  present  system  of  pleading,  no  process  is  so  effi- 
cacious as  alleging,  in  eventually  eliciting  the  truth.  Hm 
Court  looks  on  these  allegations  as  the  mere  suggestions  of 
counsel,  and  connives  at  statements  and  charges  being 
made,  for  the  sole  purpose  of  putting  questions  founded 
upon  them  to  the  defendant"  In  Medoalfe  v.  Meded^e  (a), 
Lord  Hardwicke  said,  ''  At  law  the  rule  of  evidence  ib, 
that  a  bill  in  Chancery  ought  not  to  be  received  in  eri- 
dence,  for  it  is  taken  to  be  the  suggestions  of  counsel  only; 
but  in  this  Court  it  has  been  often  allowed.'"  There,  how- 
ever, the  bill  was  read  in  the  very  same  suit.  {^AldenoHf 
R — ^It  might  have  been  read  for  the  purpose  of  limiting 
the  proof,  by  shewing  that  certain  evidence  was  inadmis- 
sible, because  the  party  had  not  made  a  particular  state- 
ment in  his  bill.]  In  Kilbee  v.  Sneyd  (&),  Lord  Chancellor 
Hart  refused  to  allow  a  bill  to  be  read  as  evidence,  saying, 
"  The  Court  never  reads  a  bill  as  evidence  of  the  plain- 
tiff s  knowledge  of  a  fact  It  is  mere  pleader's  matter. 
The  statements  of  a  bill  are  no  more  than  the  flourishes 
of  a  draughtsman."  SlaUerie  v.  Pooley  (c),  and  Howard 
V.  Smith  (d),  are  cases  in  which  the  declarations  of  a  party 
to  a  suit,  in  respect  of  a  written  document,  were  held  to 
be  evidence  against  him.  But  an  admission  by  the  defend- 
ant in  an  answer  in  Chancery,  is  merely  secondary  evi- 
dence of  the  execution  of  a  deed,  and  therefore  does  not 
supersede  the  necessity  of  proving  it  by  the  subscribing 
witness:  CaU  v.  Dunning (e) ;  2  Stark.  Evid.  25.     In  Snow 


(a)  1  Atk.  63.  ((/)  3  Scott  N.  B.  674. 

(b)  2  Molloy,  208.  (f)  4  East,  53. 

(c)  6  M.  &  W.  664. 
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A  Lord  Crawley  v.  Phillips  (a)  the  answer  and  other  pro-  1848, 
ceedings  in  the  suit  were  admitted  in  evidence,  as  shew- 
ing the  privity  of  the  party  in  whose  name  the  bill  was 
filed.  In  Roe  d.  Lord  Trimlestotvn  v.  Kemmia  (b)  the  bill 
was  produced  by  the  defendant  for  the  purpose  of  shewing 
the  subject-matter  of  the  suit^  and  that  certain  matters 
were  in  issue  between  the  parties.  In  Brickell  v.  Hulse  (c) 
the  party  had  used  the  affidavit  as  a  true  statement,  and 
therefore  it  was  admitted  as  evidence  against  him.  The 
Court  there  advert  to  the  distinction  between  affidavits  so 
used  and  depositions  made  in  a  suit  in  equity.  [Parke^  R 
— ^The  marginal  note  to  that  case  is  not  quite  correct  (d). 
If  a  person  uses  an  affidavit  containing  a  hundred  different 
statements,  they  cannot  all  be  evidence  against  him.  Al- 
derson,  B. — ^The  decision  itself  is  quite  correct;  and  the 
marginal  note  should  have  been,  ''  Where  a  sheriff,  in  a 
case  of  interpleader  before  a  judge,  puts  in  an  affidavit  of 
his  officer,  that  the  latter  seized  the  goods,  that  is  evidence 
as  against  a  sheriff,  that  the  officer  did  so  seize."']  In  Oard- 
ner  v.  MouU  (e)  the  creditor  sent  his  servant  to  prove  a 
particular  act  of  bankruptcy,  and  so  made  the  deposition 
evidence  against  him  of  such  act  of  bankruptcy.  In  Cde 
V.  Hadley(/)  it  does  not  clearly  appear  upon  what  ground 
the  evidence  was  held  admissible.  It  may  have  been  that 
the  witness  was  the  plaintiff's  agent,  sent  to  lay  the  in- 
formation. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke, B. — This  case  wasargued before  mjhTotheTsAlder- 
son,  Rolf e,  and  PUxU,  and  myself,  on  two  days  in  the  course 
of  the  sittings  in  and  after  Hilary  Term,  on  shewing  cause 

(a)  1  Sid.  220.  (ef)  See  2  N.  &  P.  426. 

(b)  9  C.  &  F.  749.  (e)  10  A.  &.  E.  464. 
{€)  7  A.  &  E.  464.  if)  11  A.  ^i  B.  807. 
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1848.^  against  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff,  pom- 
ant  to  leave  reserved  hj  Lord  Denman^  The  action  wis  for 
the  use  and  occupation  of  the  plaintiff  s  house  for  four  jean 
and  a  quarter,  ending  at  Christmas,  1846.  The  defend- 
ant's answer  was^  that  he  had  been  let  into  possession  on  m 
agreement  to  purchase  the  plaintiff's  leasehold  interest  fiv 
630Ly  and  continued  in  such  possession  for  some  time.  The 
defendant  paid  into  court  a  sum  sufficient  to  cover  the 
compensation  for  the  occupation  from  the  end  of  that  time 
till  Christmas;  and  the  question  was,  whether  he  wis 
bound  to  pay  the  remainder.  In  order  to  dischaige  him- 
self from  the  rent  for  this  period,  it  was  necessary  for  him 
to  prove  that  there  was  an  agreement  to  purchase,  under 
which  he  entered  He  had  given  notice  to  produce  the 
agreement;  and,  though  the  plaintiff  offered  to  produce  it, 
he  did  not  call  for  it,  but  he  put  in,  as  evidence  of  the 
agreement,  the  plaintiff's  bill  in  Chancery,  which  had 
been  filed  to  compel  the  defendant  to  perform  it»  and 
which  of  course  stated  the  terms  of  it  The  defendant  had 
answered,  and  the  cause  had  proceeded  to  a  hearing.  It 
was  objected,  that  the  statements  in  the  bill  were  inad- 
missible as  evidence  against  the  plaintiff.  Lord  Denman 
received  the  bill  as  some  evidence  of  the  contract,  reserving 
the  point;  and  the  question  in  the  case  is,  whether  the  bill 
ought  to  have  been  received  for  that  purpose.  It  was  not 
doubted  that,  if  it  was  to  be  received,  it  was  primary  evi- 
dence, on  the  principle  of  the  chse  of  Slatteriey.Poolej/ (a). 
It  is  certain  that  a  bill  in  Chancery  is  no  evidence 
against  the  party  in  whose  name  it  is  filed,  unless  his  pri- 
vity to  it  is  shewn.  That  was  decided  in  Woollett  v.  Ro- 
bert8(b),  though  no  such  decision  was  wanted.  The  pro- 
ceedings on  such  a  bill,  after  answer,  tend  to  diminish  the 
presumption  that  it  might  have  been  filed  by  a  stranger, 
and  appear  to  have  been  held  sufficient  to  establish  the 

(fi)  6  M.  «fe  W.  6G4.  (b)  1  Oh.  Ca.  iU. 
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privity  of  the  party  in  whose  name  it  was  filed:  Snow  A        1848. 
Lord  Crawley  v.  Phillips  (a).     When  that  privity  is  estar      Bchlkau 
blished,  there  is  no  doubt  that  the  bill  is  admissible  to       butuv. 
shew  the  fact  that  such  a  suit  was  instituted,  and  what  the 
subject  of  it  was;  but  the  question  is,  whether  the  state- 
ments in  it  are  any  evidence  against  the  plaintiff  of  their 
truth,  on  the  footing  of  an  admission.     Upon  this  point 
the  authorities  are  conflicting. 

In  the  case  referred  to  in  Siderfin,  it  would  seem  that 
the  bill,  which  was  filed  by  the  defendant  to  be  relieved 
from  a  bond  as  simoniacal,  was  used  against  him  to  prove 
that  he  was  simoniacally  presented;  but  it  does  not  very 
distinctly  so  appear. 

In  Buller's  Nisi  Prius(6)  a  bill  in  Chancery  is  said  to 
be  "  evidence  against  the  complainant,  for  the  allegations 
of  every  man's  bill  shall  be  supposed  to  be  true;  and 
therefore,  it  amounts  to  a  confession  and  admission  of  the 
truth  of  any  fact;  and  if  the  counsel  have  mingled  in  it 
any  fact  that  is  not  true,  the  party  may  have  his  action.'' 
And,  after  referring  to  the  conflicting  authority  in  Fitz- 
gibbon,  196,  the  author  of  that  Treatise  on  the  Law  of  Nisi 
Prius(c)  lays  it  down  as  a  clear  proposition,  that  where 
the  matter  is  stated  by  the  bill  as  a  fact  on  which  the 
plaintiff  founds  his  claim  for  relief,  it  will  be  admitted  in 
evidence,  and  will  amount  to  proof  of  a  confession. 

These  are  the  authorities  in  favour  of  the  defendant 
The  recent  case  of  Lord  Trtmlestotvn  v.  Kemm%8(d)y  which 
was  also  mentioned,  is  not  one  in  his  favour,  for  the  bill 
was  there  admitted  to  shew  what  the  subject  of  the  suit 
was,  and  to  explain  a  subsequent  agreement  for  a  settle- 
ment between  the  parties. 

On  the  other  hand,  in  the  above-mentioned  case  of  Zorc2 

(a)  1  Sid.  220.  Treatise  was  written  by  Lord  Ba- 

(b)  Page  236.  thurst,  though  published  in  the 

(c)  In  the  course  of  the  argu-  name  of  Mr.  Justice  BvUer. 
ment  Parke^  B.,  stated,  that  the  (d)  0  0.  &  F.  749. 
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1848.        FerrevB  v.  Shirley  (a),  a  bill  preferred  by  the  defendant,  stat- 
ing the  existence  of  a  deed  at  that  time,  was  objected  to 
as  proof  of  that  fact,  on  the  ground  that  it  was  no  more 
than  the  surmise  of  counsel  for  the  better  discovery  of  the 
title;  and  the  Court  would  not  suffer  it  to  be  read.     And 
Lord  Kenyon,  in  Doe  d.  Bawerman  v.  Syboum(b),  where 
the  distinction  was  insisted  upon  between  facts  stated  by 
way  of  inducement,  and  those  whereon  the  plaintiff  founds 
his  claim  for  relief,  rejected  that  distinction,  and  pro- 
nounced his  judgment,  in  which  the  Court  acquiesced, 
that  a  bill  in  Chancery  is  never  admitted  farther  than  to 
shew  that  such  a  bill  did  exist,  and  that  certain  facts 
were  in  issue  between  the  parties,  in  order  to  let  in  the 
answer  or  depositions.    And  it  appears  that  in  Taylor  v. 
Cole{c)  his  Lordship  held  the  same  doctrine;  with  the  ex- 
ception, that  a  bill  in  Chancery  by  an  ancestor  was  evi- 
dence to  prove  a  family  pedigree  [stated  therein,  in  the 
same  manner  as  an  inscription  on  a  tombstone,  or  an  en- 
try in  a  bible. 

This  exception  also  was  disallowed  by  the  opinion  of 
the  judges  in  the  Bwnbury  Peerage  case,  (reported  in  2  Sel- 
wyn's  Nisi  Prius,  756, 10th  ed.,  and  correctly  reported,  for  I 
have  examined  the  books  of  the  Committee  of  Privileges, 
28th  February  and  30th  May,  1809).  The  judges  unani- 
mously held,  that  a  bill  in  eqidty  was  no  proof  of  the  facts 
thereon  alleged,  or  as  a  declaration  respecting  pedigree; 
that  it  made  no  distinction  that  the  bill  was  filed  for  re- 
lief And,  in  answer  to  the  question,  whether  any  bill 
in  Chancery  can  ever  be  received  as  evidence  in  a  court 
of  law,  to  prove  any  facts  either  alleged  or  denied  in  such 
bill,  the  judges  gave  their  opinion,  that,  generaUy  speak- 
ing, a  bill  in  Chancery  cannot  be  received  as  evidence  to 
prove  any  fact  alleged  or  denied  in  such  bill  But,  whether 
any  possible  case  might  be  put  which  would  form  an  excep- 

(a)  Fitz.  195.  (h)  7  T.  R.  2.  (c)  7  T.  R.  9,  n. 
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tion  to  such  general  rule,  the  judges  could  not  undertake  to  1848. 
say.  In  the  case  otMedcai/e  v.  Medccd/e(a)y  Lord  Chancel- 
lor Hardwicke  held,  that  the  rule  of  evidence  at  law  was, 
that  a  bill  in  Chancery  ought  not  to  be  received  in  evi- 
dence, for  it  is  taken  to  be  the  suggestion  of  counsel  only; 
but  in  the  Court  of  Chancery  it  had  been  often  allowed, 
and  the  bill  was  read.  This  distinction  was  afterwards 
repudiated  in  the  case  otKUbee  v.  Sneyd(b)y  by  Lord  Chan- 
cellor Hart  When  the  defendant's  counsel  offered  to  read 
part  of  the  bill,  as  proof  of  certain  facts  on  which  he  rested 
part  of  his  defence,  the  Lord  Chancellor  said,  the  Court 
never  read  a  bill  as  evidence  of  the  plaintiff's  knowledge 
of  a  fact:  '^  It  is  mere  pleader's  matter;  the  statements  of 
a  bill  are  no  more  than  the  flourishes  of  the  draughts- 
man;" and  that  no  decree  was  ever  founded  on  the  alle- 
gations of  a  plaintiff's  bill,  as  evidence  of  facts;  and  he 
further  said,  that  the  statements  of  a  bill  are  not  evidence, 
and  the  Registrar  could  not  enter  any  part  of  it  on  his 
notes  as  read. 

In  this  state  of  the  authorities  directly  bearing  upon 
this  question,  there  can  be  no  doubt  that  the  weight  of 
them  is  against  the  reception  of  a  bill  in  equity  as  an 
admission  of  the  truth  of  any  of  the  alleged  facts.  But 
it  was  argued,  that  there  are  many  more  recent  authorities 
indirectly  bearing  upon  this  question,  which  afford  a  strong 
analogy  in  favour  of  the  reception  of  a  bill  in  equity  as 
evidence  in  the  nature  of  a  confession.  These  are  the 
cases  of  Brickell  v.  Hidseip)  and  Oardner  v.  MauU  (d).  In 
the  first  of  these,  a  party  using  an  affidavit  on  a  motion, 
in  the  second,  by  sending  another  to  state  a  particular 
fact,  was  held  to  make  the  affidavit  and  statement  respect- 
ively evidence  against  himself.  These  cases  do  not  fall 
under  the  description  of  pleadings  by  parties;  they  are 


(a)  1  Atk.  63.  (c)  7  A.  &  E.  454. 

(b)  2  MoUoy,  208.  (d)  10  A.  &  E.  464. 
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1848.       rather  instances  of  admission  by  conduct,  and  are  analo- 
gous to  those  in  which  the  declarations  of  third  persoiu 
are  made  evidence  by  the  express  reference  of  the  party 
to  them  as  being  true.    This  is  the  explanation  yeiy 
rightly  given  in  Mr.  Taylor's  recent  Treatise  on  Evidenca 
In  the  first  of  the  above-mentioned  cases  it  may  be  pre- 
sumed that  the  defendant  prepared  the  affidavit^  which  ha 
afterwards  exhibited  as  true;  at  all  events,  that  he  exhi- 
bited it  for  the  purpose  ofprowng  a  certain  fixcL    In  the 
second,  it  must  be  taken  that  he  sent  the  servant  to  prove 
a  particular  act  of  bankruptcy;  for,  if  he  sent  him  to  be 
examined  as  a  witness,  and  to  give  evidence  generally  as 
to  any  act  to  which  the  commissioner  might  examine  him, 
there  could  be  no  reason  for  holding  that  his  answers 
would  be  evidence  against  the  party,  any  more  than  there 
would  be  for  receiving  the  evidence  of  a  witness  examined 
by  a  party  in  an  ordinary  trial  at  law,  as  an  implied  admis- 
sion by  him,  which,  it  is  conceded,  can  never  be  done.  (See 
Lord  Denrrvans  judgment  in  both  the  cases  last  cited). 
The  case  of  Cole  v.  Hadley  (a)  was  also  referred  to  as  an 
authority.    From  the  short  report  of  that  case,  it  is  not 
clear  on  what  ground  the  evidence  was  received.    It  would 
seem  that  it  was  received  as  the  deposition  of  a  witness  on 
a  prior  inquiry,  between  the  same  parties,  on  the  same 
question.    It  could  not  be  on  the  ground  that  the  state- 
ment was  evidence  against  the  party,  simply  because  the 
witness  was  produced  by  him,  as  the  contrary  was  laid 
down  in  the  two  cases  of  BrickeU  y.HuUe  and  Oard/ner  v. 
MouU,  which  were  referred  to.    These  authorities,  there- 
fore, afford  no  reason  for  doubting  the  propriety  of  the 
decisions  above  referred  to  as  to  bills  in  equity.     It  would 
seem  that  those,  as  well  as  pleadings  at  common  law,  are 
not  to  be  treated  as  positive  allegations  of  the  truth  of  the 
facts  therein,  for  all  purposes,  but  only  as  statements  of  the 

(a)  11  A.  «fe  E.  807. 
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case  of  the  party,  to  be  admitted  or  denied  by  the  opposite        1848. 
side,  and  if  denied  to  be  proved,  and  ultimately  submitted       boileau 
for  judicial  decision.  Ru-mor. 

The  facts  actually  decided  by  an  issue  in  any  suit  cannot 
be  again  litigated  between  the  same  parties,  and  are  evi- 
dence between  them,  and  that  conclusive,  upon  a  different 
principle,  and  for  the  purpose  of  terminating  litigation ; 
and  so  are  the  material  facts  alleged  by  one  party,  which 
are  directly  admitted  by  the  opposite  party,  or  indirectly 
admitted  by  taking  a  traverse  on  some  other  facts,  but 
only  if  the  traverse  is  found  against  the  party  making  it 
But  the  statements  of  a  party  in  a  declaration  or  plea, 
though,  for  the  purposes  of  the  cause,  he  is  bound  by  those 
that  are  material,  and  the  evidence  must  be  confined  to 
them  upon  an  issue,  ought  not,  it  should  seem,  to  be 
treated  as  confessions  of  the  truth  of  the  facts  stated. 

Many  cases  were  suggested  in  the  argument  before  us,  of 
the  inconveniences  and  absurdities  which  would  follow 
from  their  admission  as  evidence  in  other  suits,  of  the 
truth  of  the  facts  stated.  There  is,  however,  we  believe, 
no  direct  authority  on  this  point  The  dictum  of  Lord 
Chief  Justice  Tindai,  in  The  Fishmongers'  Company  v. 
Robinson  (a),  which  was  referred  to  in  argument,  seems  to 
be  considered  as  amounting  to  a  decision  on  this  point;  but 
it  was  unnecessary  for  the  determination  of  that  case.  It 
is  enough,  however,  to  say,  that,  as  to  bills  of  equity,  the 
weight  of  authority  is  clearly  against  their  admissibility, 
for  the  only  purpose  for  which  they  were  material  in  the 
present  case;  and  we  are  bound  by  that  authority. 

It  becomes  unnecessary  to  consider  the  other  point 
argued  before  us.  The  rule  must  be  absolute  to  enter  a 
verdict  for  the  larger  sum,  as  the  defendant  cannot  be 
allowed  anything  for  repairs. 

Rule  absolute. 

(a)  6  M.  &  G.  192. 
VOL.  IL  Y  Y  EXCH. 
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1848. 


Jvly  11. 


the  defendant 
pleaded,  that 
the  money 
WM  reoeived 
by  him  and 
others,  the 
provisional 
oommittee  of 


COUPLAND  v.  ChALLIS. 

To  an  action     -A.SSUMPSIT  foF  money  had  and  received  by  the  A 

^"Si*^  fendant  for  the  use  of  the  plaintiff. 

Plea. — As  to  210Z.,  parcel  &&,  that,  before  the  passing  < 
the  9  &  10  Vict,  intituled,  "  An  Act  to  facilitate  the  Di 
solution  of  certain  Railway  Companies,"  the  defendan 
and  other  persons  caused  a  prospectus  to  be  issued  for  th 
formation  of  a  certain  intended  partnership,  theretofor 

a  railway,  as 

a  deposit  upon  provisionally  registered,  for  the  making  of  a  railway  ii 
tothepiahitiff,  England,  to  be  called  "The  Direct  Western  Railway,"  be 
drfendM^  *^e  ^"^  *  railway  which  could  not  be  carried  into  executioi 
committee,        without  obtaining  the  authority  of  Parliament.  That » 

and  other  sub-  /•■r^i.  iii  i.t«  ai 

scribers,  act  of  Parliament  had  been  obtained  m  respect  of  the  saM 

a^wUiersWp"  railway.  That,  in  and  by  the  prospectus,  the  defendant 
Se^imdSSk"  and  divers  persons  therein  mentioned,  were  stated  an( 
ing.  That,  declared  to  be  the  provisional  committee  of  the  Company 
ing  of  the  9  &  and  it  was  thereby  then  also,  amongst  other  things,  statec 
^e^rovisional  ^^^  declared,  that  the  capital  of  the  Company  should  con 
committee  in     gigt  of  and  be  3,000,0001,  and  should  be  divided  int< 

pursuance  of 
that  act  called 
a  meeting,  and 
an  adjourned 
meeting  of 
shareholders, 
for  the  pur- 
pose of  deter- 
mining whe- 
ther the 
Company 
should  be  dis- 
solved, and 
-whether  such 
dissolution 
should  be 
taken  to  be 
an  act  of 

bankruptcy,  when  the  majority  of  votes  were  in  &vour  of  such  dissolution,  and  against  th 
same  being  taken  to  be  an  act  of  bankruptcy;  and  thereupon  the  dissolution  of  the  Compao; 
became  complete,  and  the  carrying  into  effect  of  the  undertaking  finally  ceased,  and  the  vSm 
of  the  Company  became  liable  to  be  wound  up ;  that  the  sum  sought  to  be  recovered  was  par 
of  the  affiurs  of  the  Company  to  be  bo  wound  up ;  that  they  bad  not  in  any  manner  beei 
wound  up,  nor  had  a  reasonable  time  elapsed  for  the  winding  up  of  the  same :  — Udd^  on  spc 
oial  demurrer,  that  the  plea  was  bad,  as  amounting  to  the  general  issue. 


120,000  shares  of  25Z.  each;  and  that  the  allottees  of  th< 
shares  should  pay  a  deposit  of  2^.  12«.  6(2.  upon  and  in  re 
spect  of  each  of  the  shares  so  allotted.  That  the  defendani 
became,  and,  at  the  time  of  the  dissolution  of  the  Com 
pany,  was,  one  of  the  members  of  the  provisional  commit 
tee,  and  intrusted  with  the  management  and  carrying  int( 
effect  of  the  said  undertaking.  That  the  plaintiff  applied 
according  to  the  prospectus,  and  became  a  subscriber  foi 
eighty  shares  in  the  Company,  and  the  same  were  there 
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upon  then  allotted  to  and  taken  by  the  plaintiff;  and  the  1848. 
plaintiff,  in  pursuance  of  the  prospectus,  then  paid  to  the  Ck>uFLAHD 
provisional  committee  of  the  Company,  and  the  committee,  chj^lib. 
and  amongst  others  the  defendant,  then  received  from  the 
plaintiff  the  deposit  of  21 1 28.  6d  per  share  upon  the  eighty 
shares  of  the  plaintiff,  amounting  to  the  sum  of  2102.;  and 
thereupon,  before  the  passing  of  the  said  statute,  the  plain- 
tiff, the  defendant,  the  committee,  and  divers,  to  wit,  5000 
other  persons,  and  who  then  also  subscribed  for  and  agreed 
to  take,  and  did  take,  shares  in  the  said  Company,  entered 
into  an  agreement  together  for  the  formation  of  the  said 
intended  partnership  and  the  carrying  into  effect  of  the 
said  undertaking.  That  the  sum  of  210L  in  this  plea  men- 
tioned, is  the  same  sum  of  2102.  paid  by  the  plaintiff  as 
such  deposit  upon  his  shares  in  the  Company;  and  that 
the  same  is  sought  to  be  recovered  by  reason  of  the 
scheme  not  having  been  prosecuted.  That  the  provisional 
committee  sent  to  the  registrar  of  Joint-stock  Companies 
a  return,  that  the  number  of  shares  issued  was  120,000, 
and  the  amount  of  deposits  paid  was  21. 12^.  6d  on  13,0301, 
partofthel20,000  shares  issued, amounting  to 340,203il5A; 
also  12.  on  account  of  21.  I2s.  6d.  on  4600  shares,  other 
part  of  the  120,000  shares,  amounting  to  4600Z.  That  no 
shares  were  issued  as  scrip  and  receipts  other  than  the 
1303  shares  in  the  return  specified.  That,  after  the  pass- 
ing of  the  statute,  the  provisional  committee  called  a  meet- 
ing of  the  shareholders,  for  the  purpose  of  determining 
whether  the  Company  should  be  dissolved,  and  whether 
such  dissolution,  if  resolved  upon,  should  be  taken  to  be 
an  act  of  bankruptcy  for  the  purpose  in  the  statute  men- 
tioned. That  notice  was  given  by  advertisement,  specify- 
ing the  day,  hour,  place,  and  purpose  of  meeting.  That 
the  meeting  was  duly  held,  and  the  defendant  elected 
chairman,  by  a  majority  of  the  committee  present  That 
the  meeting  then  elected  three  shareholders  to  be  scra- 
tineera    That  there  were  present,  by  themselves  or  their 

yy2 
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1848.^      proxies,   500   persons,    holding   2985    shares,   issued  as 
scrip  and  receipts,  before  the  31st  March,  1846.    That 
the  chairman   put   to   the  meeting  the    two    questi<His, 
whereof  notice  had   been   given,  and   the    persons  pre- 
sent and  entitled  to  vote  did  vote,  by  each  giving  one 
Tote  in  respect  of  each  share  held  by  him,  which  Totes 
amounted  to  2985/.     That  the  votes  were  taken  by  the 
scrutineers,   who   declared  in  writing  that  2845  of  the 
votes  were  in  favour  of  such  dissolution,  and  against  the 
same  being  taken  to  be  an  act  of  bankruptcy,  and  that 
140  of  the  votes  were  neuter;  and  because  the  persons  who 
voted  did  not  represent  one-third  of  the  shares  issued  as 
scrip  and  receipts,  the  chairman  caused  the  votes  so  taken 
to  be  recorded,  and  adjourned  the  meeting.    The  plea  then 
alleged,  in  similar  terms,  notice  of  the  adjourned  meeting 
which  was  duly  held,  and  at  which  there  were  present,  by 
themselves   or  their  proxies,  500  persons   holding  3795 
shares,  issued  as  scrip  and  receipts  before  the  31st  of 
March,  1846,  but  being  other  than  the  shares  in  respect  of 
which  the  votes  had  been  given  at  the  original  meeting 
which  persons  so  present  voted   at  the  said  adjourned 
meeting,  and  the  votes  so  given  amounted  to  3795;  that 
the  votes  were  taken  by  the  scrutineers,  who  then  declared 
that  3785  were  in  favour  of  such  dissolution,  and  against 
the  same  being  taken  to  be  such  act  of  bankruptcy,  and 
that  10  of  the  votes  were  neuter;  that  the  total  number  of 
votes  given  at  the  original  and  adjourned  meetings,  in  &- 
vour  of  such  dissolution  and  against  such  bankruptcy, 
were  6630,  being  a  majority  of  the  votes  of  the  whole  scrip 
and  receipts  issued;  that,  at  the  said  meetings,  minutes  of 
the  proceedings  were  made  and  signed  by  the  chairman, 
and  countersigned  by  two  of  the  scrutineers,  and  after- 
wards advertised;  and  thereupon  the  dissolution  of  the 
Company  became  and  was  completed  and  effected,  accord- 
ing to  the  statute,  and  the  carrying  into  effect  of  the  under- 
taking thereupon  then  finally  ceased  to  be  proceeded  with, 
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and  was  wholly  given  up  and  at  an  end ;  and  thereupon,        1848. 

by  force  of  the  statute,  the  affairs  of  the  Company  became      Couflavd 

and  were,  and  still  are,  liable  to  be  wound  up  according      challbb. 

to  the  rules  applicable  to  the  dissolution  of  partnership 

undertakings,  as  if  the  undertaking  had  been  dissolved  by 

the  mutual  consent  of  all  the  partners  therein;  and  the 

said  sum  of  210Z.,  parcel  &c.,  which,  from  the  time  of  the 

payment  thereof,  has  been,  and  still  is,  part  of  the  capital 

and  assets  of  the  Company,  subscribed  for  and  to  be  used 

in  and  about  the  purposes  of  the  undertaking  if  the  same 

had  been  proceeded  with,  by  reason  of  the  premises  then 

became  and  was,  and  still  is,  subject  to  the  resolution  for 

the  dissolution  of  the  Company,  and  the  plaintiff's  claim 

and  demand  in  this  action  in  respect  thereof  still  is  a  part 

of  the  affairs  of  the  Company  to  be  so  wound  up;  that,  at 

the  time  of  the  commencement  of  the  suit,  the  affairs  of 

the  Company  had  not  been  in  any  manner  wound  up,  nor 

had  a  reasonable  time  then  elapsed  for  the  winding  up  of 

the  same.— Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others), 
that  the  plea  was  an  argumentative  statement  of  facts 
which  amount  to  the  general  issue. — Joinder  in  demurrer. 

Hoggins  argued,  in  support  of  the  demurrer  (December 
7). — ^The  facts  stated  in  the  plea  shew  that  the  sum  sought 
to  be  recovered  never  was  at  any  time  money  had  and  re- 
ceived by  the  defendant  for  the  use  of  the  plaintiff.  The 
money  was  deposited  with  the  defendant  for  partnership  pur- 
poses; and  he  continued  so  to  hold  it  until  the  shareholders 
resolved  that  the  affairs  of  the  Company  should  be  wound 
up.     As  yet  no  account  whatever  has  been  taken. 

Maynardy  contrk — The  plea  gives  sufficient  colour,  if 
at  any  time  the  defendant  held  the  money  for  the  plain- 
tiff's use.  It  is  apparent  that  a  right  to  recover  it  back 
accrued  to  the  plaintiff,  between  the  time  of  making  the 
deposit  and  the  resolution  to  dissolve  the  Company.    The 
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1848.       plea,  therefore,  confesses  a  cause  of  action  at  one  time 
OoarLkXD     subsisting,  and  avoids  it  by  matter  ex  post  &cta    There 
quHi^M      is  an  admitted  failure  of  consideration,  giving  a  colou^ 
able  right  to  sue,  which  is  taken  awaj  by  the  proceedings 
under   the  Winding-up  Act,  9  &  10  Vict.  c.  28;  conse- 
quently, the  plea  is  good  upon  the  principle  laid  down  by 
Bayley,  J.,  in  Carr  v.  Hinchdiff  {ci).    But,  even  supposiiig 
that,  between  the  time  of  pajrment  and  the  resolution  to 
dissolve  the  Company,  there  was,  in  point  of  fact,  no  in- 
terval in  which  the  deposit  became  money  received  for 
the  plaintiff's  use,  the  plea  would  nevertheless  be  good, 
as  giving  implied  colour:  Doctor  Leyfidd's  caae  (b).    The 
defendant  is  not  bound  to  shew  expressly  how  this  sum 
became  money  received  for  the  plaintiff's  use;  bat  there  is 
sufficient  implied  colour,  if  the  facts  aUeged  in  the  plea 
are  not  inconsistent  with  its  having  been  so   received. 
Whenever  the  facts  charged  in  the  declaration  are  ad- 
mitted, and  their  legal  operation  is  disputed  by  the  matter 
alleged  in  the  plea,  the  plaintiff  has  an  implied  colour  of 
action.   The  plea  of  liberum  tenementum  has  alvrays  been 
considered  as  giving  implied  colour,  by  admitting  the  fiu;t 
of  the  plaintiff's  possession,  though  it  only  does  so  by  not 
denying  matter  inconsistent  with  it  (c).     In  the  case  of 
Owen  V.  ChaUis  (d),  a  similar  plea  to  the  present  was  de- 
murred to,  and  the  point  is  still  under  the  consideration 
of  the  Court  of  Common  Pleas. 

Hoggins,  in  reply. — There  is  no  confession  of  the  cause 
of  action.  The  declaration  alleges  that  the  defendant  re- 
ceived the  money  for  the  plaintiff's  use;  the  plea  admits 
the  receipt  of  it,  but  discloses  facts  amounting  to  a  denial 
that  it  was  ever  received  for  the  plaintiff's  use.  There  is 
neither  express  nor  implied  colour,  inasmuch  as  it  does 
not  distinctly  appear  that  the  scheme  was  ever  abandoned; 

(a)  4  B.  &  C.  551.  555,  n.  (b). 

(b)  10  Rep.  88.  (il)  6  C.  B.  116. 

(c)  1  Chit.    Pletui.    7th  edit. 
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never  arose. 


Parke,  B. — As  the  case  of  Owen  v.  ChaUis  appears  to 
resemble  this,  we  will  consult  the  Court  of  Common  Pleas 
respecting  it. 

Cur.  adv.  vult. 
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and  the  facts  stated  shew  that  the  promise  implied  by  law        1848. 


GOUPLAKD 

r. 
Chaius. 


Parke,  B.,  now  said. — In  the  case  of  CoupUmd  v.  ChaUis 
the  question  was,  whether  the  plea  amounted  to  the  gene- 
ral issue.  The  same  point  arose  in  the  Court  of  Common 
Pleas,  in  the  case  of  Owen  v.  ChaUis,  and  they  have  de- 
cided that  it  does.  There  must,  therefore,  be  judgment 
for  the  plaintiff.  The  defendant  may  amend  on  the  usual 
terms,  otherwise, 

Judgment  for  the  plaintiff. 


c 


The  North  British  Insurance  Company  v.  Riky. 


July  11. 


OVEN  ANT. — The  declaration  stated,  that,  by  an  in-  A  declaration 
denture  made  between  the  plaintiffs  of  the  one  part,  and  gtated,  that, 
the  defendant  of  the  other  part,  (profert,)  reciting  that  the  ^^^^T 
defendant  had  effected  a  policy  of  assurance  with  the  plaintiffiand 
North  British  Insurance  Company  on  his  own  life,  bearing  citing  tbat  the 

defendant  had 
effected  with  the  plaintifib  an  insurance  on  his  life,  he  paying  the  annual  premium  of  i9l.  St.  itL 
on  or  before  the  24th  of  June  in  each  year,  the  defenciant  covenanted  with  the  plamtiffs  to 
pay  them  the  premiums  and  all  other  sums  of  money  that  should  become  due  in  respect  of  the 
policy,  at  the  proper  times  for  that  purpose,  and  to  do  every  other  matter  or  thing  wluch  should 
be  necessary  for  Keeping  on  foot  the  policy.  First  breach:  that  defendant  did  not  pay  the 
plaintifiEs  the  premiums  which  became  due  in  respect  of  the  policy,  according  to  his  ooyenant; 
but,  on  the  contrary,  although  afterwards,  to  wit,  on  the  24th  of  June,  1847,  a  premium  of 
49^  Ss.  id.  became  due,  yet  the  defendant  did  not  then,  or  at  any  other  time,  pay  it. 
Second  breach :  that  the  defendant  did  not  do  all  such  matters  and  things  as  were  neoessair 
for  keeping  on  foot  the  policy,  but>  on  the  oontraiy,  although  afterwards,  to  wit,  on  the  24tn 
of  June,  1847,  it  was  necessary,  in  order  to  keep  the  policy  on  foot,  that  an  annual  premium 
should  be  paid  within  twenty-one  days  from  that  day,  yet  the  defendant  did  not,  within  that 
period,  or  at  any  other  time,  pay  it: — HM,  on  special  demurrer,  that  both  breadieB  weire 
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1848.        date  on  or  about  the  25th  July,  1845,  for  assuring  the  sa 
North        of  20002.  to  be  paid  to  his  executors,  administrators, 
BUBAXGi  (£]    assigns,  within  three  calendar  months  after  proof  of  li 
V.  decease,  he  or  they  paying  the  annual  premium  of  492.  88. 4 

on  or  before  the  24th  day  of  June  in  each  year  of  his  lif 
and  that  the  defendant  had  applied  to  the  plaintiffs  i 
lend  him  10002.  at  interest,  which  the  plaintiffs  had  agre< 
to  do,  upon  having  the  security  therein  mentioned,  tl 
defendant  covenanted  and  agreed  with  the  plaintiffs,  tlu 
he  should  and  would  well  and  truly  pay  and  cause  i 
be  paid  to  the  plaintiffs  the  premiums  and  all  oth( 
sums  of  money  that  should  become  due  and  payable  i 
respect  of  the  said  policy,  at  the  proper  times  for  that  pu] 
pose,  and  do  every  other  act,  matter,  or  thing,  whic 
should  be  requisite  or  necessary  for  keeping  on  foot  tfa 
same.  Averment:  that  although  the  said  sum  of  lOOOi.  wa 
unpaid,  yet  the  defendant  did  not  nor  would,  after  th 
making  of  the  said  indenture,  pay  or  cause  to  be  paid  t 
the  plaintiffs  the  premiums  which  became  due  and  payabi 
in  respect  of  the  said  policy,  according  to  the  form  and  effec 
of  his  said  covenant  in  that  behalf,  but  on  the  contrar 
thereof,  although,  after  the  making  of  the  said  indenture 
and  before  the  commencement  of  this  suit,  to  wit,  on  th 
24th  day  of  June,  A.  D.  1847,  a  certain  premium,  to  wit,  toth( 
amount  of  4:91  Ss,  4(2.,  became  and  was  due  and  payable  ii 
respect  of  the  said  policy,  of  which  the  defendant  then  ha( 
notice,  yet  the  defendant  did  not  nor  would,  then  or  a: 
any  other  time,  pay  or  cause  to  be  paid  the  said  premium 
And  the  plaintiffs  further  say,  that  the  defendant  did  noi 
nor  would,  after  the  making  of  the  said  indenture,  do  al 
such  matters  or  things  as  were  necessary  for  keeping  oi 
foot  the  said  policy,  but  on  the  contrary  thereof,  although 
after  the  making  of  the  said  indenture,  and  before  th< 
commencement  of  this  suit,  to  wit,  on  the  said  24th  day  ol 
June,  A.D.  1847,  it  became  and  was  requisite  and  neces- 
sary, in  order  to  keep  the  same  policy  on  foot,  that  the  an- 


V. 
BlKT. 
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nual  premium  payable  in  respect  thereof  should  be  duly        1B48. 
paid  within  twenty-one  days  from  that  day,  of  which  the        Nobth 
defendant  then  had  notice,  yet  the  defendant  did  not  nor    otranoi  Co. 
would,  within  the  period  last  aforesaid,  which  had  elapsed 
before  the  commencement  of  the  suit,  or  at  any  other  time, 
pay  or  cause  to  be  paid  the  said  premium ;  but  the  same 
was,  and  still  is,  wholly  unpaid,  contrary  to  the  covenant 
of  the  defendant  in  that  behalf 

Special  demurrer,  assigning  for  causes  that  the  first 
breach  does  not  correspond  with  the  covenant,  inasmuch 
as  the  covenant  is,  to  pay  the  premiums  at  the  proper 
times  for  that  purpose;  but  it  is  not  averred  that  the  day 
mentioned  was  the  proper  time  for  such  payment,  or  that 
the  proper  time  had  elapsed  before  the  commencement  of 
the  suit — ^That  the  last  breach  does  not  correspond  with 
the  covenant;  for  the  covenant  is,  that  the  defendant 
should  do  every  other  matter  or  thing  which  should  be 
requisite  or  necessary  for  keeping  on  foot  the  policy;  but 
the  breach  does  not  shew  any  failure  on  the  defendant's 
part  to  do  any  other  or  different  act,  matter,  or  thing 
than  the  payment  of  the  premiums,  but,  on  the  contrary, 
it  avers  merely  that  the  defendant  failed  to  do  something, 
as  mentioned  in  the  first  breach,  namely,  the  non-pay- 
ment of  premiums;  that,  if  the  last  breach  is  to  be  con- 
sidered a  breach  of  the  same  covenant  as  the  first  breach, 
then  the  declaration  is  double,  inasmuch  as  the  first  breach 
is  for  the  non-payment  of  the  said  premium  on  the  24th 
of  June ;  and  the  second  breach  is  for  the  non-payment  of 
the  same  premium  within  twenty-one  days  from  that  day. 
-Joinder  in  demurrer. 

Lush  argued  in  support  of  the  demurrer  (June  6). — The 
first  breach  is  bad,  on  the  groimds  stated  in  the  special 
demurrer.  It  ought  either  to  have  averred  that  the  2'kh 
of  June  was  the  proper  time  for  payment  of  the  premiums, 
or  to  have  set  out  the  policy,  and  so  have  shewn  the  pro- 
per time.     The  second  breach  is  also  bad,  inasmuch  as  it 
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does  not  correspond  vith  the  covenant  It  merelj  allegee 
a  default  in  payment  of  the  premiums,  and  its  eSect  is  to 
raise  matter  of  law  for  the  detennination  of  the  jmj; 
whereas  it  is  for  the  Court  to  decide  whether,  upon  the 
true  construction  of  the  policy,  there  has  been  a  de&olt 
io  payment  of  the  premiums  at  the  proper  time.  Bemdes, 
both  breaches  are  for  the  non-payment,  at  different  timo^ 
of  the  same  sum  of  money,  which  is  manifestly  inoonsiBt- 
ent,  and  renders  the  declaration  double. 

Cowling,  contrit. — The  first  breach  shews  a  default,  by 
alleging  that  tlie  defendant  did  not  pay  the  premium 
"  when  it  became  due  and  payable."  That  is  a  saflScieiit 
statement  of  the  proper  time  for  payment  The  second 
breach  is  in  respect  of  a  different  cause  of  action  from  the 
first,  namely,  that,  although  the  premium  was  doe  on  the 
24th  of  June,  and  it  became  necessary  that  the  defendant 
should  pay  it  within  twenty-one  days  afterwards,  yet  1» 
had  failed  to  do  so.  The  declaration  is  not  doable;  the 
covenant  in  the  policy  may  be  to  pay  on  the  day  the  pre- 
mium was  due,  or  within  twenty-one  days  afterwards. 

Zu«A  replied. 

Pollock,  C.  B. — The  Court  entertains  no  doubt  that  the 
first  breach  is  bad  :  we  will  take  time  to  consider  the 
second. 

Cor.  adT.  Tult 

EoLFE,  B.  (after  stating  the  pleadings)  now  said. — Wth 
respect  to  the  first  breach,  we  expressed  our  opinion  at 
the  time  of  the  argument,  and  took  time  to  consider  the 
second.  We  are  of  opinion  that  the  second  breach  is  also 
bad,  and  that  the  defendant  is  entitled  to  judgment;  the 
phiintiffs,  however,  may  have  liberty  to  amend  on  the  usual 
terma 

Amendment  accordingly. 


T 
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1848. 

Van  Casteel  and  Others  v.  Booker  and  Others.  J'ttltf  ll. 


ROVER  for  coffee. — Pleas,  not  guilty,  and  not  pos-  L.,  S.,  A  Co., 

theoorreflpond- 
sessed.  ents  at  Rio  of 

At  the  trial,  before  Rolfe,  B.,  at  the  Liverpool  Spring  chimte  at  ™^' 
Assizes,  1848,  it  appeared  that  the  defendants  were  the  l^vefpool* 

'  *  *  ^      ^  ^  purchased  a 

assignees  of  Barton,  Irlam,  &  Higginson,  of  Liverpool,  who  quantity  of 
had  become  bankrupt,  and  that  the  plaintiffs,  who  were  own  credit 
merchants  at  Rotterdam,  claimed  the  coffee  in  question,  ^JJJ'^^rt 
which  was  the  cargo  of  the  ship  "Virilant,"  as  indorsees  with  funds 

.  r  o  >  ^  supplied  by  B. 

for  value  of  the  bill  of  lading,  from  A  W.  Lyon,  of  Liver-  &  CJo.  Por  the 
pool     A.  W.  Lyon  traded  as  a  commission  merchant;  he  J^i^^^on 
was  correspondent  of  and  agent  for  the  house  of  Lyon,  ^®  g*^^ 
Schwind,  &Co.,  at  Rio  de  Janeiro,  and  was  a  partner  in  that  drew  bills  on 
house.    In  the  month  of  September,  1847,  Barton,  Irlam,  &  the  coffbe  they 

shipped  on 
board  a  vessel  of  B.  &  Co.,  bound  for  ''  Cork  and  a  market."  An  invoice  was  made  out,  statinff 
the  coffee  to  be  shipped  by  order  and  on  account  and  risk  of  B.  &  Co. ;  but  L.,  S.,  &  Co.  procured 
the  captain  to  sign  biUs  of  lading,  making  the  coffee  deliverable  to  their  order  or  assigns, 
"fireight  free."  One  of  these  bills  they  indorsed  in  blank,  and  transmitted  by  poet  to  B.  & 
Go.  on  the  21st  of  September.  At  the  end  of  September,  A.  W.,  the  agent  m  England  of 
L.,  S.,  &  Co.,  asked  the  principal  partner  in  the  firm  of  B.  &  Co.  to  cause  the  bill  of  lading  to 
be  placed  in  third  hands,  to  secure  the  bills  drawn  on  account  of  the  purchase,  to  which  he 
agreed,  and  on  the  16th  of  October  gave  a  written  order  to  that  effect.  On  the  12th  of 
November,  which  was  after  B.  &  Co.  l^d  committed  an  act  of  bankruptcy,  the  bill  of  lading 
arrived,  and  was,  in  pursuance  of  the  above-mentioned  agreement,  deUvered  to  A.  W.  for  the 
above-mentioned  purpose,  who,  after  the  fiat,  pledged  it  for  a  large  advance  with  the  plain- 
tiflb,  merchants  at  Rotterdam.  The  cargo  having  afterwards  arrived,  the  assignees  got  pos- 
session of  it,  and  trover  was  brought  by  the  plainti£b,  as  indorsees  of  the  bill  of  lading : 
— ffddf  that  though  the  contract  was  prim&  fiune  made  on  behalf  of  the  vendors,  it  was  a 
question  for  the  jury,  looking  at  the  form  of  the  bill  of  lading  and  language  of  the  invoice, 
ao.,  whether  the  goods  were  not  really  delivered  on  board,  to  be  carried  for  and  on  aooount 
and  at  the  risk  of  the  bankrupts ;  and  if  they  were,  the  right  of  stoppage  in  transitu,  and  also 
the  power  of  rescinding  by  the  bankrupts,  so  as  to  defeat  the  rights  of  their  creditors,  were 
both  at  an  end ;  but  if  the  jury  should  think,  from  the  form  of  die  bill  of  lading,  that  it  was 
intended  to  preserve  the  rights  of  the  unpaid  vendors  until  some  further  act  was  done,  by 
transferring  Uie  bill  of  lading,  the  right  to  stop  the  goods  in  transitu,  and  also  the  power  of 
rescinding,  would  continue  until  the  bill  of  lading,  indorsed,  reached  the  hands  of  the  bank- 
rupts ;  in  which  latter  case  it  was  competent  for  them  to  give  the  unpaid  vendors  a  lien  on 
the  whole  for  the  part  not  paid. 

Hddf  also,  that  the  plaintiffs  had  no  title  under  the  Factors  Acts,  inasmuch  as  they  were  not 
intrusted  with  the  bill  of  lading  as  agents,  by  the  true  owners,  but  claimed  to  hold  in  their 
own  right. 

Also,  that,  in  order  to  render  a  preference  on  the  eve  of  bankruptcy  valid,  it  is  not  ne- 
oessaiT  that  there  should  be  a  Uireat  or  pressure,  with  an  immediate  power  of  rendering  it 
liable  -        -        -       -  —     -  - 


available  by  taking  legal  steps.  To  defeat  a  payment  or  transfer  made  to  a  creditor,  the        _ 
nees  must  shew  it  to  l^  fraudulent  as  against  the  body  of  creditors,  by  proving  it  to  be  volun- 
tary on  the  part  of  the  bankrupt,  and  in  contemplation  of  his  bankruptcy;  and  if  it  is  made 
in  consequence  of  the  act  of  the  creditor,  it  is  not  voluntary. 
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1848.        Higginson  sent  two  vessels,  the  "Alice''  and  the  ''Vigilant," 
Yav  Caoteel  o{  which  they  were  owners,  to  Rio  de  Janeiro  for  cargoes 
^^jI^      to  be  shipped  by  Lyon,  Schwind  &  Ca,  on  account  of  Bar- 
ton, Irlam,  &  Higginson.     The  "Vigilant''  was  laden  with 
coals  belonging  to  Barton,  Irlam,  &  Higginson,  and  con- 
signed to  Lyon,  Schwind,  &  Co.,  who  advanced  the  di^ 
bursements  for  the  ship,  sold  the  coals,  and  received  the 
price.     Partly  with  this  money,  but  principally  on  their 
own  credit,  they  procured  5090  bags  of  coffee,  which  they 
shipped  on  board  the  "  Vigilant,"  and  took  firom  the  mas- 
ter bills  of  lading  dated  the  21st  September,  1847,  at  Rio  de 
Janeiro,  for  5090  bags  of  coffee,  shipped  by  Ljon,  Schwind, 
&  Co.  of  Janeiro,  on  board  the  "Vigilant^"  bound  "for 
Cork  and  a  market/'  deliverable  "  to  order  or  assigns,  he 
or  they  paying  freight  free."    The  word  "free"  was  in 
writing — the  words  "  he  or  they  paying  freight,"  were  in 
a  printed  form.    An  invoice  was  made  out,  stating  the  cof- 
fee to  have  been  shipped  by  Lyon,  Schwind,  &  Co.  of  Rio, 
on  board  the  "Vigilant,''  bound  for  Cork  and  a  market, 
"  by  order  and  for  the  account  and  risk  of  Barton,  Irlam, 
&  Higginson."  On  the  back  of  this  invoice,  Lyon,  Schwind, 
&  Co.  made  out  an  account  current  between  themselves 
and  Barton,  Irlam,  &  Higginson,  in  which  they  took  credit 
for  the  amount  of  the  disbursements  for  the  ship,  and  the 
invoice  price  of  the  coffee,  and  debited  themselves  with 
the  proceeds  of  the  coals,  and  the  amoimt  of  two  bills 
drawn  for  the  balance  upon  Barton,  Irlam,  &;  Hig^nson. 
One  of  these  drafts  was  payable  to  the  order  of  A.  W. 
Lyon,  the  other  to  the  order  of  Carruthers  &  Co.;  and 
both  were  expressed  to  be  "  for  value  in  account,  which 
place  to  the  account  of  coffee,  per  *  Vigilant,'  as  advised 
by  Lyon,  Schwind,  &  Co."     Lyon,  Schi^-ind,  &  Co.  indorsed 
one  part  of  the  bill  of  lading  in  blank,  and  on  the  24th 
Sei)tenil)er  sent  it  so  indorsed,  together  with  the  invoice  and 
account  current,  by  post,  in  a  letter  addressed  to  Barton, 
Irlam,  &  Higginson. 
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The  principal  partner  in  the  firm  of  Barton,  Irlam,  &  1848. 
Higginson  was  Jonathan  Higginson,  who  resided  at  Liver-  y^^  Castul 
pool,  and  managed  the  business  of  the  house  there.  The  bookbb. 
firm,  which  had  been  established  many  years,  and  had 
traded  to  an  immense  extent,  from  time  to  time  obtained 
advances  from  their  bankers,  the  Royal  Bank  of  Liverpool 
In  the  beginning  of  the  year  1847,  the  balance  due  to  the 
Royal  Bank  amounted  to  nearly  half  a  million;  and  the 
manager  and  directors  becoming  alarmed,  pressed  J.  Hig- 
ginson for  security,  or  that  he  should  reduce  the  balance. 
Some  angry  discussions  having  in  consequence  taken  place, 
on  the  23rd  of  September  the  directors  of  the  Royal  Bank 
passed  a  formal  resolution,  that,  unless  the  balance  then 
due  to  the  Bank,  amounting  to  460,000Z.  and  upwards, 
was  secured  or  paid,  proceedings  should  be  taken  against 
the  sureties  of  Messra  Barton,  Irlam,  &  Higginson;  and 
they  forwarded  a  copy  of  this  resolution  to  J.  Higginson. 

The  resolution  was  intended  to  be  strictly  secret,  but 
by  a  private  channel  it  became  known  to  A.  W.  Lyon 
about  the  end  of  September.  He  in  consequence  sent 
to  the  office  of  J.  Higginson  a  note,  of  which  no  copy 
was  kept,  and  which  could  not  be  foimd  amongst  the 
bankrupt's  papers.  J.  Higginson,  who  was  at  that  time 
absent  from  Liverpool,  wrote  in  answer,  requesting  A. 
W.  Lyon  to  visit  him  at  his  shooting  lodge,  at  Huyton. 
On  the  7th  of  October  A.  W.  Lyon  went  there,  and  one 
Parsons,  the  managing  clerk  of  Barton,  Irlam,  &  Hig- 
ginson was  also  there.  On  the  8th,  some  conversation 
took  place  between  J.  Higginson  and  A.  W.  Lyon,  in  the 
presence  of  Parsons,  the  nature  and  effect  of  which  was 
the  chief  disputed  fact  at  the  trial  The  plaintiffs'  case 
was,  that  this  conversation  amounted  to  a  demand,  on 
the  part  of  A.  W.  Lyon,  that  the  bills  of  lading  of  the 
expected  cargoes  of  the  "  Alice  "  and  "  Vigilant "  should 
on  their  arrival  be  placed  in  the  hands  of  a  third  party, 
as  a  security  for  the  bills  expected  to  be,  and  which, 
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1848.        as  above  stated,  were  in  fact  drawn  against  those  cazgoes, 
YanCastkel   and  a  promise  by  Higginson  that  this  should  be  done 
BoouB       ^^^  defendants  maintained  that  it  was  no  more  than  some 
vague  statements  on  the  part  of  J.  Higginson ;  that  A.  W. 
Lyon  need  not  be  uneasy  about  the  drafts^  as  he  would 
take  care  that  the  proceeds  of  the  cargoes  were  applied  to 
honouring  thenL    Nothing  was  done  at  the  time,  and  A. 
W.  Lyon  returned  to  Liverpool  on  the  10th.     On  the  16tli 
of  October  J.  Higginson  arrived  in  Liverpool,  and  on  liii 
arrival  received  a  letter  from  the  directors  of  the  Bqyil 
Bank,  in  plain  terms  telling  him,  that,  unless  he  secured 
the  debt  due  to  them,  the  firm  should  be  made  bankrupt 
J.  Higginson  on  the  same  morning  caused  his  clerk  to 
draw  out  a  letter  addressed  to  Mr.  Haynes  Higginson,  his 
brother,  (who  was  not  concerned  in  the  house  of  Barton, 
Irlam,  &  Higginson,)  in  the  following  terms: — 

"Liverpool,  October  16,  1847. 
"  Dear  Sir, — According  to  arrangement  with  Mr.  A.  W. 
Lyon,  we  request  that  you  will  hold  to  his  order  the  bills 
of  lading  that  have  to  come  forward  for  the  cargoes  per 
'Alice'  and  'Vigilant/  (which  vessels  will  be  laden  on 
our  account  by  Messrs.  Lyon,  Schwind,  &  Co.,  of  Rio,)  until 
the  drafts  drawn  and  to  be  drawn  against  said  cazgoes 
are  paid. 

"  We  remain,  dear  Sir, 

"  Your  most  obedient  servants, 

"  Barton,  Irlam,  &  Higginson/' 

J.  Higginson  signed  this  letter  in  the  name  of  the  firm, 
sent  for  A.  W.  Lyon  and  Haynes  Higginson,  and  in  the 
presence  of  the  former  handed  the  letter  to  Haynes  Hig- 
ginson. At  the  same  time,  he  handed  a  similar  letter  to 
Haynes  Higginson,  relating  to  some  other  cargoes  in  fitvour 
of  another  house;  and  he  also  gave  A.  W.  Lyon  the  bills 
of  lading  of  some  other  cargoes  as  security  for  bills  of  ex- 
change which  had  been  drawn  by  another  correspondent, 


TRIIHTY  VACATION,  12  VICT.  696 


and  were  then  running.    These  transactions,  if  valid,  dis-        1B48. 
posed  of  all  the  available  property  of  Barton,  Irlam,  &   vav  Cabtebl 
Higginson.  B^i^. 

On  the  21st  of  October  the  partners  in  that  firm  were 
served  with  an  affidavit  of  debt,  on  the  part  of  the  Royal 
Bank,  under  the  1  &  2  Vict  c.  110,  and  on  the  13th  of 
November  a  fiat  issued  against  the  firm,  which  owed  up- 
wards of  900,000t,  and  had  no  assets  except  the  equity 
of  redemption  of  some  mortgaged  estates,  and  the  pro- 
perty disposed  of  on  the  16th  of  October. 

On  the  12th  of  November,  being  the  day  after  the  act 
of  bankruptcy  was  complete,  the  above-mentioned  letter 
firom  Lyon,  Schwind,  &  Co.,  to  Barton,  Irlam,  &  Hig- 
ginson, containing  the  bill  of  lading  indorsed  in  blank, 
the  invoice,  and  account  current,  arrived  by  post.  The 
bill  of  lading  was  on  the  same  day  handed  to  A.  W.  Lyon, 
by  Haynes  Higginson.  A  clerk  was  sent  on  the  same  day 
to  Cork,  with  instructions  from  Barton,  Irlam,  &  Higgin 
son,  and  also  from  A.  W.  Lyon,  to  order  the  "  Vigilant" 
to  Rotterdam.  A.  W.  Lyon  then  entered  into  an  arrange- 
ment with  the  plaintiffs,  by  which  he  was  to  consign  the 
coffee  to  them  at  Rotterdam,  and  they  were  to  make  him 
advances  on  the  consignments.  He  indorsed  the  bill  of 
lading  by  writing  his  own  name  under  the  indorsement 
of  Lyon,  Schwind,  &  Co.,  and  on  the  16th  of  November 
forwarded  it  to  the  plaintiffs,  and  received  about  5000t 
in  advance  upon  it.  This  was,  on  the  plaintiffs'  part,  a 
perfectly  fair  transaction,  and  entered  into  by  them  with- 
out the  slightest  knowledge  of  the  circumstances  under 
which  the  bill  of  lading  came  to  the  hands  of  A.  W.  Lyon. 
The  drafts  having  become  due,  A  W.  Lyon  paid  part  of 
them,  for  the  honour  of  the  drawers. 

The  "  Vigilant"  sailed  on  the  27th  of  September.  She 
was  prevented  by  stress  of  weather  from  going  to  Cork  for 
orders,  and  on  the  30th  of  November  put  into  Liverpool 
The  captain,  who  was  ignorant  of  the  bankruptcy  of  Barton, 
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1848.  Irlam,  &  Higginson,  went  on  shore  to  report  his  anrinl 
Van  Casibl  &t  their  counting-house,  and  found  it  closed.  On  his  n- 
g^]^  turn  he  found  a  messenger  in  possession  of  the  daif 
and  cargo,  and  was  immediately  after  served  with  two 
notices,  one  from  the  plaintiffs,  claiming  the  caigo  as  in- 
dorsees of  the  bill  of  lading,  and  another  firom  A.  W.  Lyon, 
claiming  to  stop  the  goods  in  transitu,  on  behalf  of  LjaD, 
Schwind,  &  Co.,  as  unpaid  vendors. 

On  the  part  of  the  plaintiffs  it  was  contended,  finl^ 
that  A.  W.  Lyon  had  a  right  to  stop  the  goods  in  transita; 
secondly,  that  the  delivery  of  the  letter  of  the  16th  of 
October,  1847,  was  not  a  fraudulent  preference,  but  merdj 
the  fulfilment  of  a  binding  agreement  made  at  the  time  of 
the  above-mentioned  conversation  between  J.  Higginson 
and  A.  W.  Lyon  at  Hu}rton ;  thirdly,  that,  under  the  Facton 
Acts,  A.  W.  Lyon  had  a  right  to  pledge  the  bill  of  ladii^ 
for  the  advances  made  upon  it  The  defendants'  counad 
contended,  that  the  delivery  of  the  letter  was  a  voluntaiy 
act  done  for  the  purpose  of  favouring  A.  W.  Lyon,  or  rather, 
to  prevent  the  Royal  Bank  from  gaining  any  advantage 
from  their  making  the  firm  of  Barton,  Irlam,  &  Higginson 
bankrupt.  They  also  argued,  that,  at  all  events,  the  plain- 
tiffs could  not  maintain  trover,  as  the  agreement  merely 
gave  Lyon  a  personal  lien  until  the  drafts  were  paid,  and 
conferred  no  authority  to  pledge  the  bill  of  lading. 

The  learned  judge  told  the  jury  that  there  coidd  be  no 
right  to  stop  the  goods  in  transitu,  because  the  deliveij 
on  board  the  consignees'  own  ship  amounted  to  a  taking 
possession,  and  if  not,  the  seizure  by  the  messenger  did; 
that  the  Factors  Acts  did  not  apply,  as  Lyon  was  not  a 
person  intrusted  with  the  bill  of  lading  as  factor  or  agents 
but  held  it  in  his  own  right;  that  the  plaintiffs'  title  de- 
pended upon  whether  or  no  the  delivery  of  the  letter  of 
the  16th  of  October  was  a  fraudulent  preference;  and  thati 
in  point  of  law,  it  was  a  fraudulent  preference,  unless  the 
bankrupt  J.  Higginson  was  actuated  by  fear,  that,  unless 
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he  delivered  it,  he  would  be  subject  to  proceedings.    The        1848. 
jury  having  found  for  the  defendants.  Van  Caotbel 


The  Attomey-Qeneral  (April  20)  moved  for  a  new  trial, 
on  the  ground  of  misdirection. — First:  the  learned  judge 
was  wrong  in  telling  the  jury  that  there  was  no  right  of 
stoppage  in  transitu.  Although  the  coffee  was  shipped 
on  board  the  vessel  of  Barton,  Irlam,  &  Higginson,  yet 
the  consignors,  Lyon,  Schwind,  &  Co.,  had  received  bills 
of  lading  making  the  coffee  deliverable  "  to  order  or  as- 
signs;" Barton,  Irlam,  &  Higginson,  for  the  purpose  of  this 
transaction,  were  mere  carriers,  and  the  transitus  would 
continue  until  the  goods  arrived  at  their  destination  under 
the  bill  of  lading,  viz.  "  Cork  and  a  market'"  [Parke,  R 
— In  the  recent  case  of  Wait  v.  Barker  (a),  where  goods 
were  shipped  under  a  bill  of  lading,  making  them  deliver- 
able to  the  consignor's  order,  we  thought  that  the  pro- 
perty did  not  vest  until  the  indorsed  bill  of  lading  was  ac- 
cepted by  the  consignee.  Now  in  this  case,  if  the  property 
did  not  vest  in  Barton,  Irlam,  &  Higginson,  would  they 
not  have  a  right  to  repudiate  the  contract?]  They  might; 
and  such  repudiation  would  be  good  as  against  the  assig- 
nees, even  though  voluntary  and  in  contemplation  of  bank- 
ruptcy :  A  tkin  v.  Banvick  (b),  Dixon  v.  Baldwen  (c).  Second- 
ly: the  ruling  of  the  learned  judge,  upon  the  question  of 
fraudulent  preference,  conflicts  with  many  decided  cases.  It 
is  not  necessary  that  the  creditor,  when  he  makes  the  appli- 
cation, should  be  in  a  condition  to  enforce  any  remedy 
against  the  debtor:  it  is  not  even  requisite  that  the  debt 
should  be  due;  it  may  be  a  debitvmi  inpra^enti  solvendum 
in/uturo,  [Pollock,  C.  B. — ^That  was  decided  in  Crosby  y. 
Crouch{d),  Rolfe,  B. — I  do  not  think  that  I  so  expressed 
myself  as  to  leave  the  jury  to  suppose  that  the  bankrupt 

(a)  2  Exch.  1.  (c)  5  Bast,  175. 

\h)  1  Str.  165.  (<0  11  East,  256;  2Camb.  166. 
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must  have  been  octu&ted  hj  fear  of  immediaie  l^ml  i 
ceedings.  What  I  meant  to  put  to  them  was,  did  he  i 
in  order  to  favour  Lyon,  or  did  he  do  it  under  the  fei 
proceedings  against  himself?]  There  need  not  be  anj  di 
of  consequences  operating  in  the  bankrupt's  mind :  Bel 
V.  Prittie  (a),  Mogg  v.  Baker  (6).  [Potfoe*,  C  B. — Aay  \ 
ofui^ency — in  8hort,anyact  or  threat  of  any  sort,  which; 
vents  the  bankrupt  from  being  purely  a  free  agent,  will 
Parke,  B. — If  the  jury  believe  that  the  request  had  no  el 
on  the  bankrupt's  mind,  and  that  be  meant  to  give  a  fma 
lent  preference,  and  defeat  the  distribution  of  his  prop< 
under  the  bankrupt  laws,  the  circumstance  of  there  hai 
been  a  demand  goes  for  nothing.  But  if  the  moving  ca 
was  the  solicitation  of  the  applicant,  and  not  the  desin 
the  bankrupt  himself  to  defeat  the  general  distribution 
his  property,  according  to  the  cases  that  is  no  fi-auduli 
])rcference.]  Thirdly :  the  plaintiffs,  as  innocent  indors 
of  the  bill  of  lading,  have  a  good  title  under  the  Fact 
Acts,  6  Geo.  4,  c.  9+,  and  5  &;  6  Vict  c.  39.  [Parke,  B 
To  bring  the  case  within  those  acts,  Lyon  must  have  b< 
intrusted  with  the  bill  of  lading  by  the  true  propriet 
and  he  must  have  been  intrusted  with  it  in  the  charac 
of  agent.  Now,  suppose  the  property  in  the  goods  vesl 
in  Barton,  Irlam,  &  Hi^inson  at  the  time  they  W' 
shipped,  Lyon  was  not  their  agent  intrusted  with  the  1 
of  lading,  but  a  person  holding  it  on  his  own  account 
Barton,  Irlam,  &  Higginson  had  no  property  in  the  goo 
then  the  question  of  fraudulent  preference  does  not  ari 
The  case  will  mainly  turn  upon  the  effect  of  the  delivi 
on  board  the  bankrupt's  own  ship,  but  under  a  bill 
lading,  making  the  goods  deliverable  to  the  shippe 
order.] 

A  rule  nisi  having  been  granted, 

(a)  10  Bing.  408.  (i)  4  M.  *  W.  348. 
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Martifiy  Cramptony  and  Corrie,  shewed  cause  (June  27). —  1848. 
First,  it  has  been  suggested  that  the  case  falls  within  the  yan  OAsniL 
authority  of  A  tkin  v.  Banvick  (a),  and  Dixon  v.  Bcddwen  (6),  Booim. 
and  that  the  bankrupts  had  a  right  to  repudiate  the  contract 
and  return  the  goods.  Those  cases,  however,  onlyshew  that 
an  insolvent  purchaser  may,  before  delivery,  rescind  the 
contract  in  toto;  but  he  cannot,  as  here,  take  to  the  pro- 
perty and  make  a  new  contract  in  respect  of  it  This 
transaction  with  Lyon  could  have  no  effect  except  by  way 
of  a  new  contract  Lyon,  Schwind,  &  Co.,  bought  at  Rio, 
as  the  agents  of  Barton,  Irlam,  &  Higginson,  and  partly 
with  their  money,  certain  goods  which  were  shipped  on 
board  their  ships  sent  for  that  purpose,  and  the  invoice 
stated  that  the  goods  were  shipped  by  their  order,  and  on 
their  account,  and  at  their  risk.  It  is  difficult  to  imagine 
a  more  complete  delivery.  [Parke,  B. — A  delivery  on 
board  a  purchaser's  ship  is  in  general  a  delivery  to  him; 
but  according  to  the  decision  of  this  Court,  in  Wait  v. 
Baker  (c),  where  goods  are  shipped  under  a  bill  of  lading 
making  them  deliverable  to  the  shipper's  own  order,  the 
property  does  not  vest  in  the  consignee  until  the  bill  of 
lading  has  been  delivered  to  and  accepted  by  him.]  The 
fact  of  the  consignors  indorsing  the  bill  of  lading  in  blank 
and  sending  it  to  the  bankrupts,  shews  that  the  former 
never  intended  to  take  any  precaution  against  the  property 
vesting  in  the  latter.  [Parke,  R,  referred  to  Mitchell  v. 
Ede  (ci).]  The  general  rule  is,  that  if  goods  are  shipped  on 
board  a  chartered  vessel,  the  property  vests  in  the  con- 
signee, subject  to  the  right  of  stoppage  in  transitu;  but  if 
the  goods  are  placed  on  board  the  purchaser's  own  ship, 
that  is  an  absolute  delivery — ^the  same  as  if  placed  in  his 
cart  The  shipper  may,  however,  protect  himself  by  taking 
a  bill  of  lading,  making  the  goods  deliverable  to  his  own 


(a)  1  Str.  165.  (c)  2  Exch.  1. 

ib)  6  East,  175.  {d)  11  A.  ^  E.  888. 
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1848.        order  only;  but  in  that  case  the  property  would  pass  as 
Van  CAsnKL   soon  as  he  indorsed  the  bill  of  lading  generally.     Here  no 
BoouB.       precaution  was  taken  to  prevent  the  transitus  of  the  pro- 
perty; the  goods  were  delivered  under  a  bill  of  lading,  in 
terms  enabling  the  party  to  negotiate  it.     [^Parkej  K— 
After  the  bill  of  lading  was  forwarded,   but  before  il 
arrived,  was  it  not  competent  for  the  vendees  to  rescind 
the  contract,  and  deliver  up  the  goods  to  the  agent  of  the 
vendors?]     Though  they  might  altogether  rescind  the  con- 
tract, they  could  not,  as  here,  take  the  property  and  gife 
a  security  upon  it    The  letter  of  the  16th  October  is  no 
rescission  of  the  contract,  but  an  agreement  that  Lyon 
should  have  a  lien  on  the  cargoes  until  the  drafts  were 
paid.    If  the  goods  should  fetch  more  than  the  amount  of 
the  drafts.  Barton,  Irlam,  &  Higginson  were  to  have  the 
surplus;  if  the  goods  produced  less,  Lyon  would  have  a 
claim  against  Barton,  Irlam,  &  Higginson  for  the  deficiency. 
Instead  of  rescinding  the  contract,  the  parties  affirm  it^ 
and  make  it  the  basis  of  a  new  contract  Smith  v.  Field  (a) 
is  a  distinct  authority,  that  to  bring  a  transaction  within 
Atkin  V.  Barwick  (b)  there  must  be  a  complete  rescission 
of  the  contract.    There  the  insolvent  Dewhurst  was  de- 
sirous of  returning  the  goods  to  the  consignor,  but  the 
latter  thought  to  better  his  position  by  attaching  them. 
Lord  Kenyon  says:  *'ScUte  v.  Field  (c),  as  well  as  Atkin ?. 
Barwick,  proceeded  on  the  ground  of  a  renunciation  of  the 
contract  by  all  the  parties  concerned.     But  in  this  case, 
that  circumstance,  which  differs  it  from  others,  is  wanting. 
On  the  18th  of  May,  Dewhurst's  letter  was  communicated 
to  the  plaintiffs,  and  his  situation  was  explained  to  them, 
but  they  declined  rescinding  the  contract  of  sale,  not  in- 
deed in  words,  but  by  an  act  incapable  of  being  explained 
away;  for  on  the  next  day  they  instituted  a  proceeding  in 
the  Sheriff's  Court  by  way  of  attachment,  in  which  they 

(a)  5  T.  R.  402.  {b)  1  Str.  165.  (c)  5  T.  R.  211. 
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made  an  affidavit  that  Dewhurst  was  indebted  to  them  for  1848. 
these  goods;  and  they  attached  the  goods  as  his  property.  VanCaotbel 
When  the  offer  was  made  to  them  by  Dewhurst  they  might  bookeb. 
have  rescinded  the  contract,  but  they  declined  doing  it, 
and  they  treated  it  as  a  subsisting  contract;"  and  Ash- 
nrst,  J.,  sajrs:  "Here  the  vendee  was  desirous  of  rescinding 
the  contract,  but  the  vendors,  whether  by  mistake  of  the 
law,  or  for  what  other  reason  it  is  not  necessary  to  inquire, 
would  not  consent,  but  on  the  contrary  affirmed  the  con- 
tract, and  considered  the  goods  as  the  property  of  the 
bankrupt"'  So  here  there  is  an  affirmance  of  the  contract, 
and  an  attempt  to  give  new  rights.  In  Siffken  v.  Wray  (a) 
the  bankrupt  handed  over  the  bills  of  lading  to  an  agent 
of  the  consignor,  under  a  written  agreement  that  he  should 
apply  the  proceeds  of  the  goods  to  payment  of  the  bills 
drawn  against  them,  and  that  new  contract  was  held  void 
as  against  the  assignees,  because  it  was  after  an  act  of 
bankruptcy.  [Parkey  B. — In  Smith  v.  Field  there  was  an 
offer  to  rescind  the  contract,  which  offer  the  insolvent  at 
the  time  had  a  right  to  make,  but  which  was  not  accepted; 
therefore  the  contract  was  not  rescinded,  and  the  goods 
passed  to  the  assignees.  In  this  case  it  is  important  to 
consider  whether  Lyon  could  have  stopped  the  goods  in 
transitu,  because  if  he  had  the  power,  instead  of  exer- 
cising it  he  made  a  contract  to  have  the  goods.]  There 
can  be  no  right  of  stoppage  in  transitu,  unless  the 
goods  are  in  the  possession  of  a  third  party,  for  the  pur- 
pose of  carriage.  Goods  delivered  on  board  the  vendee's 
ship  cannot  be  subject  to  such  a  right,  for  the  property 
vests  absolutely  in  him  by  the  delivery:  In  re  number- 
ston  (6),  Ogle  v.  Atkinson  (c).  The  bills  of  lading  make 
no  difference  as  between  the  parties;  they  are  nothing 
more  than  the  master's  receipt  of  the  goods.  It  is  true  that, 
in  LiclAarrow  v.  Mason  (d),  it  was  held  that  the  right  of 

(a)  6  East,  371.  (c)  1  Marsh,  323;  6  Taunt.  759, 

(h)  1  De  Gex,  263.  {d)  2  T.  R.  63. 
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1B48.        the  consignor  was  divested,  as  against  the  assignee  of  a  bOl 
Yah  CAflmL  of  lading  for  a  valuable  consideration ;  but  here  the  bill  of 
^^       lading  was  indorsed  in  blank,  and  sent  by  post  to  the  con- 
signees, and  from  that  moment  the  vendors  ceased  to  have 
any  control  over  the  goods.    There  was  nothing  to  pre?ent 
the  vendees  from  carrying  the  goods  at  once  to  any  iiua<- 
ket  they  thought  fit     Besides,  it  is  impossible  to  tell  whtt 
portion  of  the  goods  are  the  proceeds  of  the  banknipt's 
money.     [Parke,  R — ^Though  a  vendor  of  goods  may  have 
been  paid  part  of  the  price,  he  has  all  the  rights  of  an  im- 
paid  vendor  until  the  whole  has  been  paid.     Suppose  Lyon, 
Schwind,  &  Co.,  after  the  goods  were  shipped,  and  whilst 
they  held  the  bills  of  lading,  had  sold  these  goods,  would 
they  have  been  liable  to  an  action?    There  was  a  case  at 
EUershaw  v.  Moffniac  decided  in  this  court,  which  is  in 
point,  but  is  not  reported.]     [Martin  said  he  had  been 
counsel  in  that  case.    It  was  one  in  which  a  merchant  at 
Odessa  had  shipped,  by  order,  a  quantity  of  com  on  boaid 
a  ship  bound  to  England,  doubtless  meaning  at  the  time 
to  send  it  in  fulfilment  of  the  order  which  he  had  received 
from  a  person  who  was  not  the  owner  of  the  ship.     Whilst 
the  ship  was  yet  in  the  harbour,  and  before  the  master 
had  signed  any  bill  of  lading,  and  before  the  shipper  had 
made  out  any  invoice,   he  received  information   which 
induced  him  to  change  the  destination.     ParkCy  R — ^Thii 
Court,  including  the  late  Lord  Ahingery  thought  he  had  a 
right  to  vary  the  consignment.]    In  that  case  the  consignor 
had  done  no  act  indicating  an  intention  to  vest  the  pro- 
perty in  the  consignee.     But  where  goods  are  shipped  on 
board  the  vessel  of  the  consignee,  sent  for  that  purpose, 
on  his  account  and  risk,  the  property  vests,  and  the  ship- 
per cannot  alter  their  destination.     In  WaUey  v.  Mon^ 
(fomery  (a)  goods  were  shipped  by  order  of  the  plaintiff, 
by  Schumann  &  Co.,  under  a  bill  of  lading  making  them 

(a)  3  East,  .'y^o. 
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deliverable  to  the  shipper's  order,  and  the  plaintiff  brought  1848. 
trover  and  was  nonsuited;  but,  on  motion  for  a  new  trial,  vah Oabzell 
it  being  pointed  out  that  a  bill  of  lading  indorsed  by  Schu-  bowme. 
mann  &;  Co.  in  blank,  and  an  invoice,  had  been  trans- 
mitted to  the  plaintiff.  Lord  EUenborough  said,  "  I  think 
the  invoice  vested  the  property  in  the  plaintiff;  for  if  there 
had  been  a  loss  at  sea,  that  loss  must  have  been  borne  by 
him.''  And  Orose^  J.,  says,  "  The  property  of  the  goods  was 
once  in  Schumann  &  Co.,  but  by  the  bill  of  lading  and  in- 
voice sent  to  the  plaintiff,  and  the  delivery  to  the  captain, 
the  property  passed  from  them  to  the  plaintiff,  to  every  pur- 
pose except  as  to  the  right  of  stoppage  in  transitu.''  So  in 
Coxe  V.  Harden  (a),  where  the  plaintiff  was  the  indorsee  of 
a  bill  of  lading  of  goods  shipped  by  Brown  &  Co.,  deliver- 
able to  their  order,  and  the  defendant  claimed  under  Oddy 
&  Co.,  for  whom  the  goods  were  purchased  by  their  orders, 
and  shipped  for  their  use  and  at  their  risk.  Lord  EUen- 
borough says,  "  The  goods  which  were  shipped  by  the  or- 
ders and  at  the  risk  of  Oddy  &  Co.  became  their  property, 
subject  only  to  the  shipper's  right  of  stoppage  while  in 
transitu ;  which  right  not  having  been  exercised  during 
that  period,  the  goods,  on  delivery,  became  the  indefeas- 
ible property  of  Oddy  &  Co.,  and  they  were  entitled  to 
transfer  their  right  in  them  to  the  defendants."  The 
principle  of  those  decisions  is  adopted  by  Lord  Tenterden 
in  his  Treatise  on  Shipping  (6).  In  this  case  no  attempt 
was  made  to  stop  the  goods  in  transitu  until  after  the  mes- 
senger was  in  possession.  [They  also  referred  to  Newson 
V.  Thornton  (c).] 

Then,  with  respect  to  the  Factors  Acts: — ^This  is  not  the 
case  of  a  pledge  by  a  person  intrusted  with  the  document 
as  factor  or  agent,  but  holding  it  in  his  own  right  [Parke^ 
B. — The  6  Geo.  4,  c.  94,  s.  2,  uses  the  word  "  person,"  not 
'*  agent"]   The  statute  has  been  construed  to  apply  only  to 

{a)  4  East,  211.        (h)  Pages,  517—536,  8tb  edit,      (r)  6  East,  17. 
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1848.  persons  intrusted  with  documents  as  factors  or  ageni 
Vav  Cabieil  Jenkyns  y.  Uibonie  (a).  At  all  eyents,  the  plaintifis  h 
T^m  ^^^  such  a  right  of  property  as  would  enable  them 
maintain  trover.  The  agreement  merely  gave  a  per8(»] 
lien  on  the  bUls  of  lading  until  the  drafts  were  paid. 
is  clear  that  at  common  law,  if  a  person  who  has  a  me 
personal  lien  abuses  it  by  pledging  the  goods,  no  proper 
passes  to  the  pledgee:  M'Combie  t.  DaviesQi),  Daubigny 
Duval  (c). 

Then,  with  respect  to  the  question  of  firaudulent  prefe 
cnce:  the  summing  up  of  the  learned  judge  was  in  accon 
ance  with  that  in  Cook  v.  Rogers  (d),  where  Tindal,  C.  J 
told  the  jury  to  consider  whether  the  payment  was  mad 
voluntarily  or  in  consequence  of  any  threat  from  the  credi 
tor.  [ParkCy  B. — Moffg  v.  Baker  (e)  decided  that  it  is  nc 
necessary  that  there  should  have  been  any  pressure  on  th 
part  of  the  creditor,  or  apprehension  on  the  part  of  the  in 
solvent,  that  he  would  be  in  a  worse  condition  by  no 
making  the  payment  Rol/ey  B. — ^If  the  law  be^  tha 
anything  in  the  nature  of  a  request  which  emanates  firon 

II  the  creditor  is  sufficient,  then  my  ruling  was  incorrect,  f(M 

it  was  calculated  to  convey  the  impression  that  then 
would  be  a  fraudulent  preference  unless  payment  was  de 
manded  with  importunity  and  pressure,  not  requested  as  J 

P  matter  of  favour]     It  is  a  question  for  the  jury  to  con 

sider  whether  the  payment  was  made  bona  fide  and  ii 
consequence  of  the  request,  or  voluntarily  and  in  fraud  o: 
the  body  of  creditors:  Cook  v.  PrUchard  (/).  The  rule  o1 
law  which  forbids  a  trader  on  the  eve  of  bankruptcy  U 
prefer  a  particular  creditor,  conflicts  with  another  rule 
namely,  that  the  law  favours  a  diligent  creditor.  Although 
therefore,  it  is  the  duty  of  the  trader,  so  far  as  his  volun 
tary  act  is  concerned,  to  take  care  that  his  property  i: 

(a)  7  M.  &  G.  G78.  (il)  7  Bing.  430. 

(A)  7  Eivst,  5.  (e)  4  M.  «k  W.  348. 

(e)  5  T.  R.  604.  (/)  5  M.  <k  G.  329. 
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equally  distributed  amongst  his  creditors,  it  is  still  compe-        1848. 
tent  for  a  particular  creditor  to  demand  payment  of  his   yan  CAflnn. 
debt,  and  the  payment  made  in  consequence  of  such  de-       bookii. 
mand  is  valid:  1  Deacon's  Bankrupt  Law,  p.  446;  Morgan 
V.  Brundrett  (a).     [Parke,  B.,"  referred  to  Aldred  v.  Con- 
stable (6).] 

The  Attorney  General  (Watson,  J.Henderson,  BXid  A ther- 
ton  with  him),  in  support  of  the  rule. — It  is  conceded  that  a 
delivery  on  board  the  vendee's  ship,  when  unexplained, 
is  a  delivery  to  the  vendee;  but  the  bill  of  lading  is  the 
written  contract,  and  is  conclusive  to  prove  with  what  in- 
tent the  goods  were  delivered.  BokUingk  v.  Inglis  (c) 
shews  that  it  would  have  made  no  difference  if  the  freight 
had  been  payable  by  the  consignees.  Neither  is  the  case 
altered  by  the  bill  of  lading  containing  the  words  '^  freight 
free,"  for  that  is  a  contract  made  by  the  master  without 
the  authority  of  the  ship-owner,  and  the  latter  may  re- 
cover the  freight  on  a  quantum  meruit:  per  Mansfield,  C. 
X,  in  DeweU  v.  Moxon  (d).  At  what  period  did  the  deli- 
very operate?  Certainly  not  at  the  time  of  posting  the 
letter  containing  the  indorsed  bill  of  lading:  Alder  son  v. 
Temple  (e).  If  the  mere  parting  with  the  control  of  a  bill  of 
lading  vested  the  property  in  the  consignee,  there  never 
could  be  any  stoppage  in  transita  Although  the  con- 
signors acquired  new  rights  under  the  agreement,  they  are 
only  in  the  same  situation  as  unpaid  vendors  who  had 
stopped  in  transitu.  The  better  opinion  now  is,  that  the 
effect  of  a  stoppage  in  transitu  is  not  to  rescind  the  con- 
tract, but  only  to  place  the  vendor  in  the  same  position  as 
if  he  had  not  parted  with  the  possession  of  the  goods: 
Wentworth  v.  Ouihwaite  (/).  [He  was  then  stopped  by  the 
Court] 

(a)  6  B.  &  Ad.  289.  (d)  1  Taunt.  391. 

(b)  4  Q.  B.  674.  (e)  4  Burr.  2236. 

(r)  3  East,  381.  (/)  10  M.  &  W.  436. 
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1848.  Parke,  B. — ^We  are  all  of  opinion  that  there  must  be 

VamCaotkkl  *  ^^^  trial,  the  question  of  fraudulent  preference  not 
BooKKR.  having  been  correctly  submitted  to  the  jury.  We  will, 
however,  give  a  judgment  in  writing,  explaining  our  views 
of  the  important  questions  of  commercial  law  which  have 
been  so  fully  argued  before  us,  so  as  to  prevent  the  ne- 
cessity of  an  appeal  (at  least  to  this  Court)  on  the  ques- 
tions of  law  likely  to  arise  at  the  trial 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — In  this  case  the  Court  have  already  intimat- 
ed their  opinion  that  the  rule  must  be  absolute  for  a  new 
trial,  on  the  groimd  that  the  law  as  to  a  fraudulent  pre- 
ference of  a  particular  creditor  had  been  laid  down  by  my 
Brother  Rol/e  so  as  to  operate  too  favourably  for  the  de- 
fendants, the  assignees  of  the  bankrupts,  inasmuch  as  his 
statement  of  the  law  was  likely  to  lead  to  the  inference, 
that,  to  render  a  preference  on  the  eve  of  bankruptcy  valid, 
a  threat  or  pressure,  with  an  immediate  power  of  render- 
ing it  available  by  taking  legal  steps,  was  necessary.  This 
is  certainly  not  so;  for  a  surety  for  the  bankrupt,  or  one  to 
whom  a  debt  is  due,  but  not  payable,  may  obtain  a  valid 
preference  though  he  has  no  present  power  of  proceeding 
against  the  bankrupt  To  defeat  a  payment  or  transfer 
made  to  a  creditor,  the  assignees  must  shew  it  to  be  frau- 
dulent as  against  the  body  of  creditors  entitled  under  the 
fiat,  by  proving  it  to  be  voluntary  on  the  part  of  the  bank- 
rupt, and  in  contemplation  of  his  bankruptcy;  and  if  it  is 
made  in  consequence  of  the  act  of  the  creditor,  it  is  not 
voluntary. 

On  the  new  trial  further  questions  may  arise,  which 
were  much  discussed  before  us.  Lyon,  Schwind,  &  Co.,  the 
correspondents  of  the  bankrupts  at  Rio,  purchased  a  large 
quantity  of  coffee  on  their  own  credit  principally,  but  in 
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part  with  funds  supplied  by  the  bankrupts,  by  the  sale  in  1848. 
the  Brazils  of  a  cargo  of  coals.  For  the  amount  of  the  pur-  Vam  CASfsD. 
chase  on  their  credit  they  drew  bills  on  the  bankrupts,  and  bookd. 
the  coffee  they  shipped  on  board  a  vessel  of  the  bankrupts 
at  Rio,  on  the  2 1st  of  September.  An  invoice  was  made 
out  stating  the  coffee  to  be  shipped  on  account  and  risk 
of  the  bankrupts,  and  transmitted  to  them;  but  Lyon, 
Schwind,  &  Co.  procured  the  captain  of  the  ship  to  sign 
bills  of  lading,  making  the  coffee  deliverable  to  their  order 
or  assigns,  stating  the  goods  to  be  freight  free.  One  of 
these  bills  they  indorsed  in  blank,  and  transmitted  by  post 
to  the  bankrupts  on  the  same  21st  of  September.  It  ar- 
rived in  Liverpool  on  the  12th  of  November,  at  which  time 
the  bankrupts  had  committed  an  act  of  bankruptcy.  At 
the  end  of  September  A.  W.  Lyon,  the  agent  in  England 
of  Lyon,  Schwind,  &  Co.,  asked  one  of  the  bankrupts,  the 
principal  partner,  to  cause  the  bill  of  lading  to  be  placed 
in  third  hands  to  secure  the  bills  drawn  on  account  of  the 
purchase,  to  which  he  agreed.  On  the  16th  of  October  the 
bankrupt  gave  a  written  order  to  that  effect,  and  on  the 
12th  of  November,  after  the  act  of  bankruptcy  (which  was  on 
the  11th),  the  bills  of  lading  arrived,  and  were,  in  pursuance 
of  the  above  mentioned  agreement,  delivered  to  Lyon  for 
the  above  mentioned  purpose,  who  afterwards  pledged 
them  for  a  large  advance  with  the  plaintiffs,  merchants  at 
Rotterdam.  The  cargo  having  afterwards  arrived,  the 
assignees  got  possession  of  it;  and  an  action  of  trover  was 
brought  by  the  plaintiffs,  the  indorsees  of  the  bills 
of  lading. 

Some  questions  arising  upon  the  facts  of  which  an  out- 
line has  been  given,  it  may  be  necessary  to  determine  on 
the  new  trial,  besides  the  question  of  fraudulent  pre- 
ference, to  which  the  attention  of  the  Court  and  jury  was 
chiefly  directed  upon  the  last  trial. 

The  principal  questions  are,  whether  Lyon,  Schwind,  & 
Co.  had  a  right  of  stoppage  in  transitu  when  the  agreement 
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1848.  of  A.  W.  Lyon  with  the  bankrupts  took  place;  or  whether 
Yam  CAmn.  ^^  ^^  ^^^^  competent  to  the  bankrupts,  though  voluntary 
Boom.  *^^  ^  contemplation  of  bankruptcy,  to  rescind  the  con- 
tract of  purchase,  as  being  still  unexecuted  by  actual  or 
constructive  delivery,  on  the  principle  on  which  the  case 
o{  Atkins  v.  Barwick  was  supported,  and  on  which  many 
subsequent  cases  have  proceeded. 

The  answer  to  these  questions  depends  upon  one  fact, 
whether  the  coffee  was  put  on  board  to  be  carried  for 
and  on  the  account  and  risk  of  the  bankrupts  or  not  If 
it  was,  the  delivery  on  board  put  an  end  to  the  right  of 
stopping  in  transitu,  for  the  delivery  on  the  vendee's  own 
ship  is  a  final  delivery  at  the  place  of  destination,  especially 
where,  as  in  this  case,  its  final  port  of  discharge  was  not  then 
determined,  and  it  required  further  orders  at  Cork  to  give 
the  vessel  its  destination.  On  that  supposition  the  goods 
were  at  their  journey's  end;  for,  to  adopt  the  definition  of 
Hr.  Paley  (Principal  and  Agent,  352),  it  was  not  intended 
necessarily  that  they  should  ever  come  otherwise  into  the 
possession  of  the  buyer  than  by  being  in  that  of  the  agent 
for  canying,  the  master.  Now,  whether  they  were  de- 
livered on  board  to  be  carried  for  the  vendee,  (for  no 
doubt  Lyon,  Schwind,  &  Co.  have  the  rights  of  vendors, 
and  may  consider  the  bankrupts  as  their  vendees)  depends 
very  much  on  the  form  of  the  bill  of  lading.  We  had  to 
consider  that  question  in  the  case  of  EUershaw  v.  Mag- 
niac  (a),  unfortunately  not  reported,  and  lately  in  that  of 
Watt  V.  Baker,  in  which  case  the  fact  of  making  the  bill 
of  lading  deliverable  to  the  order  of  the  consignor  was 
properly  held  decisive  to  shew  that  no  property  passed  to 
the  consignee,  it  being  clearly  intended  by  the  consignor 
to  preserve  his  title  to  the  goods  until  he  did  a  further 
act.  The  contract  for  carriage,  which  the  bill  of  lading  is, 
is  made  expressly  with  the  consignor,  and  he  no  doubt 

{a)  22nd  April,  1843. 
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might  sue  upon  it,  though  in  making  it  he  was  really  1848. 
acting  as  agent  of  and  for  the  consignee.  But  if  he  VANCAarsEL 
made  it  as  agent  for  and  on  behalf  of  the  consignee,  bookeb. 
the  consignee  also,  as  being  the  real  principal,  might  sue, 
if  there  had  been  a  breach  of  the  contract  to  carry.  Not- 
withstanding the  form  of  the  bill  of  lading,  therefore,  the 
contract  may  have  been  really  made  on  behalf  of  the 
vendee,  though  primd  facie  it  is  made  on  behalf  of  the 
vendor;  and  it  is  a  question  for  the  jury,  to  be  decided  on 
the  evidence,  looking  at  the  form  of  the  bill  of  lading, 
particularly  noticing  that  it  is  made  freight  free^  and  the 
language  of  the  invoice,  and  the  immediate  transfer  of  the 
bill  of  lading  to  the  bankrupts,  and  other  facts,  whether 
the  goods  were  not  reoilly  delivered  on  board  to  be  carried 
for  and  on  account  and  at  the  risk  of  the  bankrupts.  If 
they  were,  they  had  arrived  at  their  journey's  end  when 
they  were  delivered  on  board,  and  the  right  of  stopping  in 
transitu,  and  also  the  power  of  rescinding  by  the  bank- 
rupts, so  as  to  defeat  the  rights  of  their  creditors,  were  both 
at  an  end. 

But  if  the  jury  should  think,  from  the  form  of  the  bill 
of  lading,  that  it  was  intended  to  preserve  the  right  of 
the  unpaid  vendors,  until  some  further  act  was  done  by 
transferring  the  bill  of  lading,  (in  which  case  the  vendors 
alone  could  have  sued  for  any  breach  of  the  contract  to 
carry  and  deliver  the  goods,)  the  right  to  stop  the  goods  in 
transitu,  and  also  the  power  of  rescinding,  would  continue 
till  the  bill  of  lading,  indorsed,  reached  the  hands  of  the 
bankrupt.  In  the  latter  case,  as  it  was  competent  to  the 
bankrupts  to  have  rescinded  the  contract  altogether,  and 
placed  Lyon,  Schwind,  &  Co.  in  their  original  position,  by 
giving  back  the  goods,  we  think  it  was  competent  also  to 
them  to  make  the  agreement  which  they  did  make, 
namely,  to  place  them  in  the  situation  of  vendors  to 
whom  the  whole  price  had  not  been  paid,  and  give  them  a 
lien  on  the  whole  for  the  part  not  paid. 
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1848.  Two  Other  points  remain  to  be  considered.     If  the  joiy 

Yam  Cabteb.   should  be  of  opinion  that  the  delivery  at  Rio  was  final, 
B^,^       and  therefore  that  there  was  no  right  of  stoppage  in 
transitu,  nor  rescinding  the  contract^  it  may  be  that  the 
agent  of  Lyon,  Schwind,  &  Ca  supposed  that  the  rights 
existed,  or  that  they  were  fairly  disputable;  and  it  may  be 
that  the  bankrupts,  or  rather  the  bankrupt  who  agreed 
to  return  the  bills  of  lading  to  A.  W.  Lyon,  so  supposed. 
Either  of  these  circumstances  would  materially  influence 
the  decision  of  the  question,  whether  that  transaction 
was  a  fraudulent  preference  or  not,  and  ought  to  be  sub- 
mitted to  the  jury. 

Another  question  also,  supposing  all  these  points  to  be 
decided  for  the  plaintiffs,  was  raised  for  the  defendants, 
namely,  that  the  transfer  of  the  bills  of  lading  did  not  au- 
thorise A.  W.  Lyon  to  pledge  them  with  the  plaintiffs,  so  as  to 
give  a  title  to  them,  even  for  a  valuable  consideration.  This 
will  be  for  the  decision  of  the  jury,  and  depend  upon  their 
view  of  the  agreement  to  place  the  bills  of  lading  in  Lyon's 
hands,  whether  it  was  meant  to  be  a  mere  deposit  or 
pledge,  to  be  kept  in  his  hands,  or  it  was  intended  that 
he  should  transfer  them  in  order  to  raise  money  for  the 
payment  of  the  bills. 

All  these  questions,  which  we  have  stated  at  length  in 
order  to  a  final  decision  of  this  case,  which  is  of  so  much 
importance  to  the  parties,  in  a  pecuniary  point  of  view, 
must  be  left  to  the  jury. 

Rule  absolute. 

The  cause  was  again  tried  at  the  Summer  Assizes,  1848, 
before  Erie,  J.,  who  left  the  several  questions  to  the  jury, 
in  accordance  with  the  above  judgment.  The  defendants' 
counsel  tendered  a  bill  of  exceptions;  but  the  jury  having 
found  for  the  defendants  on  the  question,  whether  the  goods 
were  delivered  on  board  for  and  on  account  and  at  the 
risk  of  the  bankrupts,  and  also  on  the  question  of  firaudu- 
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lent  preference,  a  general  verdict  was   entered  for  the        1848. 
defendant;  and  in  Michaelmas  Term,  1848,  the  Court  VanCasteel 
refused  a  motion  by  the  Attorney-General  for  a  new       bookeb. 
trial 


Ridley  u  The  Plymouth,  Stonehouse,  and  Devonport      June  29. 

Grinding  and  Baking  Company. 
The  Kinosbridqe  Flour  Mill  Company  u  Same. 


Assumpsit.— The  first  count  of  the  declaration  stated  Joint-Btock 
that  the  Company,  before  and  at  the  time  of  making  of  completely  re- 
the  promise  &c.,  was  a  joint-stock  company,  completely  re-  t^T^S. 
gistered  and  incorporated  according  to  and  by  virtue  of  the  ?;.  ^^?'if  ™ 
provisions  of  the  7  &  8  Vict.  c.  110,  intituled  &c.:  that  the  tracts  made  by 
complete  registration  of  which  Company  was  duly  certified  board^^ 
according  to  the  provisions  of  the  same  act,  by  the  Regis-  2JJ^^"o<j 
trar  of  joint-stock  companies:  that  the  Company  held  cer-  undersea!,  or 

made  in  com- 

tain  premises,  as  tenant  to  one  J.  Bickford,  at  the  yearly  piiance  with 
rent  of  30/.;  and  in  consideration  that  the  plaintiff,  at  the  of tli^4th  sec- 
request  of  the  Company,  had  become  tenant  to  the  Com-  *^*^'l  j  *^^^' 
pany  of  those  premises,  at  the  rent  of  5t  per  quarter,  the  cannot  enforce 
Company  promised  the  plaintifl^,  that,  so  long  as  they  con-  tracts, 
tinned  tenant  to  J.  Bickford,  and  so  long  as  the  plaintifl^  con-  geeWngtoren- 
tinued  tenant  to  them,  they  would  indemnify  and  save  him  der  those  oom- 

\  panies  liable 

harmless  from  and  against  the  payment  of  any  of  the  rent  on  contracts 
so  payable  to  J.  Bickford,  over  and  above  the  amount  of  directors,  must 
rent  payable  to  them  which  might  from  time  to  time  be  due  ^orityw^btnd 
and  in  arrear,  and  from  and  acainst  any  distress  or  costs,  ^\  Company, 

!•!      1.1J  •  y      «       either  by  the 

charges,  damages,  or  expenses  which  should  or  might  be  production  of 

1        .  y  J      ii         1   •    1  •ix»   ^1.  /»  the  registered 

made,  rise,  or  happen  to  the  plaintin,  tor  or  by  reason  of  deedof  settle- 
the  non-payment  of  the  rent,  from  and  against  the  payment  °J^f  ^^^^ 
whereof  the  Company  so  promised  to  indemnify  him. — Aver-  body  of  share- 

.  ,  .  _    holders  author- 

ment,  that,  during  the  continuance  of  the  tenancies,  and  ised  puticular 

individuals  to 
make  contracts  binding  on  the  Company.      A  ratification  or  admiirion  by  a   competent 
board  of  directors  will  bind  the  Company. 
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1848.        at  a  time  when  only  a  small  part  of  the  rent  payable  to 
RiDLXT       ^^^  Company  was  due  and  in  arrear,  the  Company,  disre- 
Plymouth     g*"^^i°g  their  promise,  would  not  indemnify  or  save  harm- 
Obindino  akd  less  the  plaintiff,  by  means  whereof  a  distress  was  made 
KnroB-       ^7  ^'  Bickford  on  divers  goods  and  chattels  of  the  plaintiff 
"Sax.  ^^  *^^^  being  in  and  upon  the  said  premises,  for  the  sum  of 
V,  371 10«.,  then  due  and  in  arrear  from  the  Company  to  J. 

Bickford,  for  and  in  respect  of  the  rent  so  payable  to  him, 
and  the  plaintiff  was  compelled  to  pay  37L  10&,  together 
with  the  costs  of  the  distress,  to  redeem  his  goods,  &a 
— There  was  also  a  count  for  money  paid. 

The  defendants  pleaded,  first,  to  the  whole  declaration, 
non  assumpserunt;  secondly,  to  the  first  count,  that  the 
Company  did  not  hold  the  premises  as  tenants  to  J.  Bick- 
ford, at  the  yearly  rent  of  SOI ;  thirdly,  to  the  same  count, 
that  the  plaintiff  was  not  damnified  modo  et  formsL  Upon 
which  issues  were  joined. 

At  the  trial,  before  Wightman,  J.,  at  the  Devonshire 
Spring  Assizes,  1848,  it  appeared  that  the  defendants  were 
a  joint-stock  company  completely  registered,  and  consisting 
of  eleven  directors.  In  the  month  of  December,  1846,  the 
plaintiff  took  possession  of  certain  premises,  under  the 
following  agreement: — 

"  Stonehouse,  10th  December,  1846. 
"Mr.  Henry  Ridley  agrees  to  take,  and  the  Grinding 
and  Baking  Company  agree  to  let  those  two  front  under 
stores  situated  in  Newport-street,  Stonehouse,  with  right 
of  landing  all  goods  free  of  all  dues  on  the  same,  for  the 
term  of  six  months  certain,  with  liberty  to  occupy  for 
twelve  months,  at  the  yearly  rental  in  full  of  20i  per  an- 
num, the  aforesaid  rent  to  be  paid  quarterly,  and  three 
months'  notice  to  be  given  by  either  party  at  the  expira- 
tion of  the  term  above  mentioned. 

"  Signed,  for  the  Company, 

"  Thomas  Ludd,  Secretary. 

"Henry  Ridley. 
"  Witness^  Edmond  Ford." 
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The  attesting  witness,  Ford,  was  the  managing  director        1848. 
of  the  Company*     Ludd,  who  was  examined  as  a  witness,        bjdley 
said  that  he  entered  into  the  agreement  by  the  authority     Plymouth 

of  the  Company,  acting  as  their  secretary;  and  he  pro-  Gmndiho  aiid 

oAXJxa  x/O* 
duced  it  at  the  next  board  meeting,  at  which,  however,       kihos- 

only  four  directors  were  present.     It  appeared  that  Ludd  bb^»  %^ 
was  not  in  fact  appointed  secretary  until  after  the  agree-  v, 

ment  was  signed.  Ludd  also  stated,  that  he  had  heard 
the  directors  speak  of  an  agreement  in  writing  with  Bick- 
ford  for  a  tenancy.  On  the  15th  of  June,  1847,  Bickford 
put  in  a  distress  upon  the  plaintiflf's  goods  for  371  10a, 
rent  due  from  the  Company,  when  the  plaintiff  paid  that 
amount  and  costs  in  order  to  redeem  his  goods.  On  the 
same  evening  the  plaintiff's  attorney  went  to  a  board 
meeting  and  complained  of  the  distress,  when  Ford,  who 
was  then  chairman,  said,  "They  were  very  sorry  that 
Bickford  had  been  hasty;  that  they  would  see  Bickford 
next  morning;  they  were  short  of  funds,  but  would  ar- 
range by  paying  part  if  they  could."  No  other  evidence 
was  offered  of  the  tenancy  of  the  Company  to  Bickford. 

It  was  objected,  on  behalf  of  the  defendants,  first,  that, 
being  a  corporation,  they  could  not  contract  except  under 
seal,  or,  at  all  events,  the  plaintiff  was  bound  to  prove 
affirmatively  that  the  persons  making  the  contract  had 
power  to  bind  the  shareholders;  secondly,  that  Ludd  had 
no  power  to  bind  the  defendants  by  the  agreement  which 
he  entered  into;  thirdly,  that  the  statements  of  the  direct- 
ors were  not  evidence  against  the  Company  of  their  ten- 
ancy under  Bickford,  which  ought  to  have  been  proved 
by  the  written  agreement.  The  defendants  then  put  in 
their  deed  of  settlement,  which  was  objected  to  by  the 
plaintiff  as  being  no  evidence  against  him.  By  this  deed  five 
directors  were  required  to  be  present  at  a  board  meeting. 
The  learned  judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  for  the  defendants  to  move  to  enter  a 
nonsuit 

VOL.  U.  AAA  EXOH. 


Samb. 


J 

■ 
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A  rule  nisi  having  been  obtained  accordingly, 

RiDLXT 

V'  Crowder  and  Greenxuood  shewed  cause. — ^First,  a  joii 

Pltmocth  , 

Gbikdiko  ahd  stock  company,  completely  registered  under  the  7  &  8  Yi 
"1^*^'    c.  no,  is  only  a  corporation  for  particular  purposea    Th 

BBiDoi  Floub   is  evident  from  the  preamble  of  the  statute,  which  recit 
m|m^  Co, 

(amongst  other  things),  that  it  is  expedient,  after  comple 

registration,  "  to  invest  such  companies  with  the  qualiti 

and  incidents  of  corporations,  with  some  modificatioi 

and  subject  to  certain  conditions  and  regulations.''    He 

are  peculiarly  distinguished  from  ordinary  corporations  b 

the  25th  section,  which  enacts,  that,  on  complete  r^gistn 

tion  being  certified,  the  shareholders  ''  shall  be  and  ai 

hereby  incorporated,  as  from  the  date  of  such  certificat 

by  the  name  of  the  company,  as  set  forth  in  the  deed  ( 

settlement,  and  for  the  purpose  of  carrying  on  the  trad 

or  business  for  which  the  company  was  formed,  but  on] 

according  to  the  provisions  of  this  act,  and  of  such  deedt 

aforesaid,  and  for  the  purpose  of  suing  and  being  sued,  an 

of  taking  and  enjoying  the  property  and  effects  of  ib 

company,"'  &c.,  "  but  so  as  not  in  anywise  to  restrict  tl 

liability  of  any  of  the  shareholders  of  the  company  und< 

any  judgment,  decree,  or  order  for  payment  of  money 

&c. ;  "  but  every  such  shareholder  shall,  in  respect  of  sue 

monies,  and  subject  as  after-mentioned,  be  and  contini 

liable  as  he  would  have  been  if  the  said  company  had  m 

been  incorporated."    The  44th  section,  which  regulat 

contracts  entered  into  on  behalf  of  these  companies,  (wil 

certain  exceptions,  not  material  to  the  present  question 

enacts,  "  that  every  such  contract  shall  be  in  writing,  ai 

signed  by  two  at  least  of  the  directors  of  the  company  c 

whose  behalf  the  same  shall  be  entered  into,  and  seali 

with  the  common  seal  thereof,  or  signed  by  some  officer 

the  company  on  its  behalf,  to  be  thereunto  expressly  a 

thorised  by  some  minute  or  resolution  of  the  board  of  c 

rectors,  applying  to  the  particular  case;  and  that,  in  tl 


n 
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absence  of  such  requisites,  or  of  any  of  them,  any  such 
contract  shall  be  void  and  ineffectual,  (except  as  against 
the  company  on  whose  behalf  the  same  shall  have  been      Plymouth 
made)/'     It  may  be  that  a  company  who  has  not  complied  Qwndiho  ato 
with  the  requisites  of  that  section   cannot  derive  any        bjkos- 
benefit  from  the  contract;  but  such  company  is,  neverthe-   "^^^^ 
less,  liable  to  be  sued  upon  it.     It  would  be  unreasonable  «. 

to  introduce  formalities,  by  omitting  which  the  company 
might  be  enabled  to  avoid  their  contracts.  [Parke,  B. — 
It  cannot  be  said  that  every  individual  member  has  power 
to  bind  the  Company  by  a  contract,  and  there  was  no  evi- 
dence to  shew  that  these  directors  had  any  authority.]  The 
third  section  of  the  7  &  8  Vict  c.  110,  defines  the  word 
"  directors''  to  mean  "  the  persons  having  the  direction, 
conduct,  management,  or  superintendence  of  the  affairs  of 
a  company."  Here  the  agreement  was  made  with  persons 
holding  themselves  out  to  the  world  as  managers  of  the 
Company,  and  who  by  usage  act  for  the  general  body  of 
ehareholders.  Then,  as  to  the  objection  that  Ludd  had  no 
power  to  bind  the  Company  by  the  agreement.  [Parke, 
R — If  the  board  had  power  to  demise,  there  is  evidence 
that  they  impliedly  sanctioned  the  agreement.  But  sup- 
pose the  board  had  themselves  agreed  originally  to  demise, 
the  plaintiff  has  not  produced  the  evidence  necessary  to 
shew  their  authority  to  bind  the  Company.]  With  respect 
to  the  last  point,  the  language  of  the  chairman,  when  the 
plaintiff's  attorney  complained  to  the  board  of  the  distress, 
is  evidence  of  an  existing  tenancy,  and  a  liability  in  respect 
of  it  [Parke,  B. — It  is  no  evidence  in  support  of  the  first 
count,  for  there  is  an  issue  upon  the  precise  terms  of  the 
holding.  It  may,  however,  be  some  evidence  under  the 
count  for  money  paid;  for,  if  the  board  had  power  to 
bind  the  Company,  they  might  make  admissions  which,  on 
the  authority  of  Slatterie  v.  Pooley{a),  would  render  other 

(a)  6  M.  &  W.  664. 
A  A  A  2 


Sami. 
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1848.        proof  unnecessary.    It  was,  therefore,  some  evidence  to  go 
RiDLET       ^  ^^®  i^U  ^^  ^  promise  by  the  board  to  recompense  the 
Plymouth      P^^^^^^iff  for  the  distress.] 
Grdtdiho  avd 

ji^Q^  Butt,  (with  whom  was  Collier),  in  support  of  the  role^ 

BBiDoi  Fu>uB   argued  that  the  agreement  was  not  a  matter  connected 
V,  with  the  business  forwhich  the  Company  was  incorporated, 

and  that  the  plaintiff  was  bound  to  shew  that  the  requi- 
sites of  the  44th  section  of  the  7  &  8  Vict  a  110  had  been 
complied  with,  or  at  least  to  give  some  proof  that  the  pe^ 
sons  acting  as  directors  had  authority  to  bind  the  Com' 
pany;  which  might  be  done  by  producing  the  copy  of  the 
deed  of  settlement,  which  is,  by  the  7th  section  of  that  act, 
required  to  be  registered.  [He  was  then  stopped  by  the 
Court} 

Parke,  B. — The  rule  must  be  absolute.  With  r^ard  to 
the  first  objection,  I  am  satisfied  that,  under  this  act  of 
Parliament,  these  quasi  corporations  are  bound  by  their 
contracts,  though  not  under  seal,  and  though  they  have 
not  complied  with  the  requisites  of  the  44th  section.  That 
section  contains  a  clause,  "  that,  in  the  absence  of  such 
requisites,  or  any  of  them,  such  contract  shall  be  void  and 
ineffectual,  except  as  against  the  company  on  whose  behalf 
the  same  shall  have  been  made"  If,  then,  this  contract  has 
in  fact  been  made  by  the  Company,  they  cannot  object 
that  it  was  not  under  seal;  but  it  is  competent  for  them 
to  say  that  the  contract  was  not  made  by  their  agents  hav- 
ing authority  to  bind  them.  In  an  ordinary  partnership, 
at  common  law  and  by  usage  of  trade,  one  partner  has 
power  to  bind  his  copartners  in  all  contracts  within  the 
scope  of  the  partnership  dealing.  But,  with  regard  to 
these  joint-stock  companies,  which  are  for  some  purposes 
a  partnership  consisting  of  a  great  number  of  individuals, 
the  same  rule  does  not  apply;  for  instance,  one  member 
could  not  bind  the  Company  by  signing  a  bill  of  exchange, 
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or  entering  into  other  similar  contracts.    The  question        1848. 
then  is,  who  has  authority  to  bind  them?    Now,  the  7  &  8        Ridlet 
Vict.  c.  1 10,  s.  7,  provides,  that  there  shall  be  no  complete      Plymouth 
registration  of  such  a  joint-stock  company  until  a  copy  of  Gmndino  ahd 
their  deed  of  settlement  shall  have  been  delivered  to  the       Knroa- 

Registrar  of  joint-stock  companies.     It  is,  therefore,  com-  ^^^^  ?^^°* 

Mtt«l  Go* 

petent  to  every  person  dealing  with  such  a  company  to  v. 

Sam. 

ascertain  the  objects  of  the  company,  for  the  deed  must 
specify  them,  and  also  who  the  directors  are ;  and  any  per- 
son may  find  in  that  deed  the  duties  of  the  directors  and 
their  powers  as  between  them  and  the  company.  There- 
fore, every  person  seeking  to  bind  the  company  by  a  con- 
tract with  the  directors,  must  give  some  proof  of  their  au- 
thority. I  perfectly  agree  that  the  liability  of  the  company 
may  be  shewn  without  producing  the  original  deed,  or  a 
copy  of  it,  provided  it  be  shewn  that  all  persons  who  % 
formed  the  company  had  sanctioned  any  particular  indi- 
viduals entering  into  contracts  to  bind  them; — if  there 
were  any  proof  of  such  authority,  no  doubt  the  company 
would  be  bound.  This  case  fails,  because  it  is  not  shewn  1 
that  the  persons  who  entered  into  the  contract,  that  is, 
the  directors  present  at  the  board  meeting,  when  there 
was  some  evidence  of  their  sanctioning  the  agreement, 
were  competent  to  bind  the  Company.  It  is  said  that 
there  is  some  usage  of  trade,  that  the  directors  of  these 
companies  shall  bind  them.  That  must  depend  on  the 
particular  terms  upon  which  the  business  of  the  company 
is  carried  on;  and  no  evidence  has  been  given  on  that 
subject  Therefore,  in  the  first  place,  the  plaintiff  has 
failed  in  shewing  a  competent  authority  to  enter  into 
the  contract;  and  when  the  deed  is  produced,  it  appears 
that  the  directors  present  at  the  meeting  when  the  agree- 
ment was  by  implication  sanctioned,  were  not  of  a  suffi- 
cient number  to  bind  the  rest  of  the  shareholders;  and 
unless  all  are  bound,  the  action  cannot  be  maintained. 
With  respect  to  the  agreement  itself,  although  Ludd,  who 
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1848.        signed  it,  was  not  at  that  time  secretaiy,    still   it  was 

Ridley       clearly  entered  into  on  behalf  of  the  Company,  and  if  it 

Pltmouth      ^^  ^^^^  sanctioned  by  the  number  of  directors  sufficient 

Obindiko  and  to  enter  into  contracts,  it  would  have  bound  the  Company. 
Bakdto  Co.  .  , 

^^jg^i^       But  it  appears  to  have  been  sanctioned  at  a  board  meet- 

BBTOK  Fu>uB   ing^  at  which  the  requisite  number  of  directors  were  not 
V.  present ;  and  consequently  the  defendants  are  not  bound 

by  it. 

Platt,  B. — I  am  of  the  same  opinion.  Had  there  been 
a  contract  under  seal,  it  might  have  been  taken  for  grant- 
ed that  the  persons  who  caused  the  seal  to  be  impressed 
on  the  particular  instrument  had  authority  to  bind  the 
Company.  That,  however,  is  not  the  case  here;  conse- 
quently, it  was  necessary  to  shew  that  the  contract  was 
:  entered  into  by  a  number  of  the  governing  body  competent 
to  bind  the  Company. 

Rule  absolute 


The  KiNGSBRiDGE  Flour  Mill  Company  v.  The  Plymouth, 
Stonehouse,  and  Devonport  Grinding  and  Bakikq 
Company. 

JL  HIS  was  another  action  against  the  same  Company  for 
flour  supplied  by  order  of  the  secretary;  and  a  board  of 
directors,  consisting  of  less  than  five  persons,  had  acknow- 
ledged the  debt. 

Crowder  appeared  to  shew  cause,  and  attempted  to  dis- 
tinguish this  case  from  the  preceding,  inasmuch  as  the 
flour  had  been  consumed  on  the  premises  of  the  Company, 
and  in  the  course  of  their  trade.  [Parke,  B. — ^You  can- 
not make  persons  liable  as  contracting  parties  without 
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shewing  that  they  directly  or  indirectly  authorised  the         1848. 
contract.     Now,  according  to  the  terms  of  the  deed,  it       Ridlet 
would  have  been  sufficient  if  five  directors  had  authorised     Plymouth 
the  secretary  or  a  servant  to  purchase  the  flour,  or  if  they  Grindino  and 

JDAKING  V/O. 

had  ratified  the  acts  of  those  who  did  order  it     But  no       kinos- 
such  proof  is  given.    The  rule  must,  therefore,  be  absolute  bridge  Floub 

^  ^    .   ^  *  '  MillOo. 

to  enter  a  nonsmt.J  v. 

Rule  absolute.  Same. 


Allen  v,  Edmundson.  June  28. 

UeBT  for  goods  sold,  &c. — Plea :  that  the  defendant  The  holder  of 
drew  a  bill  of  exchange,  and  indorsed  it  to  the  plaintifi*  on  of  exchange 
account  of  the  debt;  that  the  bill  was  dishonoured;  and  b^^toL 

"  although  the  time  for  giving  due  notice  of  dishonour  had  |»  ^e  count- 
ing-house of 
elapsed  before  the  commencement  of  the  suit,  and  although  the  drawer,  for 

such  notice  might  have  been  given,  yet  the  defendant  had  gi^ng'no^ 
not  at  that  time,  nor  at  any  time  thereafter,  had  due  notice  o^di^opo^r, 

'  "^  ^  '  and  finding 

of  the  dishonour  of  the  bill." — Replication,  that  the  defend-  the  counting- 

^  ,      ,    ,  , .  1  .  1    •  •   .       1  house  shut,  he 

ant  had  due  notice;  upon  which  issue  was  joined.  knocked  at  the 

At  the  trial,  before  Rolfe,  R,  at  the  Liverpool  Spring  tZ'^Zl^, 

Assizes,  1848,  it  appeared  that  both  the  plaintiff"  and  de-  he  came  away 

'  .  .  .  without  leav- 

fendant  resided  in  Manchester.  The  bill  was  dishonoured  ing  any  notice: 
in  London,  on  Saturday,  the  2nd  of  October,  and  was  sent  these  fiu^  did 
from  London  on  the  following  Monday,  and  received  by  ^^^^'^f"* 
the  plaintiff",  in  Manchester,  on  Tuesday  the  5th  of  Octo-  d«o  notice,  but 

1  r\       ^  1         ii»'/¥»  •i-i*  ^^^  equiva- 

ber.    On  the  same  day  the  plaintiff  sent  it,  during  business  lent  to  a  dis- 
hours,  to  the  defendant's  counting-house.     The  messenger  S^^^dought 
found  it  shut  up;  he  knocked  at  the  door  of  the  counting-  to^^e^een 

,  °    BO  pleaded. 

house,  and  no  one  answering,  he  came  away.     On  the  fol-     Sembu,  that 
lowing  day  he  again  went,  and  found  nobody  there  but  a  might  have 
boy,  playing  on  the  stairs,  who  said  he  was  the  son  of  the  a^nce  Vthe 
defendant,  and  that  his  father  was  in  London.     No  notice  drawer  from 

his  place  of 
business  as  an 
excuse  for  delivery  of  notice  on  the  proper  day,  and  that  a  delivery  at  the  first  opportunity, 
on  a  subsequent  day,  would  have  supported  an  averment  of  due  notice. 


V, 

Edmukdbon. 
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1848.        was  left  with  this  boy.     On  the  Monday  following,  the 
plaintiff  served  the  defendant  with  formal  notice  of  dis- 
honour, when  he  said  it  was  too  late.     The   boy,  who 
was  called  as  a  witness  for  the  defendant,  said  that  his 
father  went  to  London  on  the  Tuesday,  and  returned  on 
the  following  Monday,  and  that,  during  his  absence,  the 
witness  remained  in  charge  of  the  counting-house,  and 
was  constantly  there  during  the  hours  of  businesa     He 
also  said,  that  if  any  notice  had  been  left  with  him  he 
would  have  forwarded  it  to  his  father.     The  plaintiffs 
counsel  relied  upon  Crosse  v.  Smith  (a)  as  an  authority  to 
shew  that  the  knocking  at  the  counting-house  door  on  the 
Tuesday,  was,  in  point  of  law,  notice  of  dishonour.     The 
learned  judge  told  the  jury  to  find  for  the  plaintiff,  if  they 
believed  that  he  sent  to  the  defendant's  place  of  business, 
during  business  hours,  for  the  purpose  of  giving  notice  of 
dishonour,  and  the  messenger  knocked,  and  found  no  one 
there.     Tlie  jury  having  found  for  the  plaintiff,  leave  was 
reserved  for  the  defendant  to  move  to  enter  a  nonsuit,  if 
the  Court  should  be  of  opinion  that  there  was  no  evidence 
of  notice  of  dishonour. 

A  rule  nisi  having  been  obtained  accordingly, 

Atherton  shewed  cause. — The  facts  proved  support  the 
averment  of  notice.  It  will  probably  be  argued  that  such 
averment  can  only  be  proved  by  a  notice  in  fact,  either 
verbal  or  in  writing;  but  that  is  not  so.  The  notice  might 
have  been  sent  by  post,  or,  the  place  of  business  being 
closed,  put  through  the  door;  in  which  cases  the  defendant 
might  have  been  able  to  shew  that  it  never  reached  him. 
That  circumstance,  however,  would  not  negative  the  aver- 
ment of  notice,  which  renders  it  evident  that  notice  does 
not  mean  something  which  has  come  to  the  knowledge  of 
the  party,  but  the  doing  certain  acts  which  the  law  recog- 

(a)  1  M.  &  Sel.  645. 
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nises  as  notica  Here  what  the  plaintiff  did  was  clearly  equi-  1848. 
valent  to  notice.  Kthe  facts  had  been  set  out  specially  in  Allin 
a  plea,  it  would  have  been  bad  as  a  statement  of  evidence  EDiroinwoK. 
in  support  of  an  averment  of  notice.  It  is  admitted  that 
it  would  have  been  sufficient  to  have  left  the  notice  with 
any  person  at  the  defendant's  place  of  business.  [Parke, 
B. — In  Housego  v.  Cotune  (a),  we  held  that  a  notice  left 
with  the  drawer's  wife,  at  his  house,  was  sufficient]  In 
this  case,  if  the  party  had  gone  through  the  idle  ceremony 
of  speaking  the  notice,  that  would  have  amounted  to  no 
more  than  what  was  done.  Crosse  v.  Smith  (b)  expressly 
decided,  that  notice  to  the  drawers  of  a  bill,  by  sending  to 
their  counting-house  during  the  hours  of  business  on  two 
successive  days,  knocking  there  and  making  noise  sufficient 
to  be  heard  by  persons  within,  and  waiting  there  several 
minutes,  the  inner  door  of  the  counting-house  being  locked, 
was  sufficient,  without  leaving  a  notice  in  writing  or  send- 
ing by  the  post.  There  Lord  EUenborough  refers  to  a  case 
of  Goldsmith  v.  Bland,  before  Lord  Eldon,  where  the  only 
notice  was  by  a  clerk,  "  who  went  to  the  counting-house  of 
the  indorser,  found  the  counting-house  shut  up  and  no  per- 
son there,  saw  a  servant  girl,  who  said  nobody  was  in  the 
way,  and  he  then  returned,  without  leaving  any  message. 
Lord  Eldon  told  the  jury,  that  if  they  thought  the  indorser 
was  bound  to  have  somebody  there,  the  notice  was  regular.'* 
In  the  case  of  a  foreign  bill,  if  a  notary  went  to  present  it 
at  the  proper  hours  of  business,  and  found  the  counting- 
house  closed,  he  would  protest  it  for  non-payment  (c) ;  but 
in  an  action  on  such  bill,  special  circumstances  would  not 
be  stated,  but  the  only  allegation  would  be  that  the  party 
had  notice  of  dishonour.  [Flatty  R,  referred  to  Firth  v. 
Thrush  (rf).] 

Martin,  contrk. — Notice  of  dishonour  means  a  commu- 

(a)  2  M.  <b  W.  348.  (c)  Chitty  on  Bills,  9th  edit.,  455. 

lb)  1  M.  &  Scl.  545.  {d)  8  B.  &  C.  387. 
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1848.        nication  to  the  party  that  the  bill  is  unpaid,  conpled  with 
Allbh        ft  demand  for  payment.    Then  how  can   circumstanoes 
EDinnmaov     shewing  that  no  notice  was  given,  because  it  could  not  be 
given,  prove  the  allegation  that  notice  was  given?     If 
the  facts  amount  to  a  dispensation  of  notice,  the  plaintiff 
should  have  replied  it:  Burgh  v.  Legg(a),     Under  this 
allegation  he  is  bound  to  prove  a  notice  in  fact.   {Aldermm, 
B. — In  Carter  v.  Flower  Q>\  the  Court  say,  "  It  is  clear  that, 
if  no  notice  has  been  given  at  any  time,  the  excuse  ought 
to  be  set  out  on  the  record;  if  it  has  been  given,  but  at  a 
time  when  it  would  be  too  late  in  the  usual  course,  the 
matter  of  excuse  might  probably  be  used  to  shew  that  it 
was,  under  the  circumstances,  in  a  reasonable  time;  but, if 
not  given  at  all,  the  record  must  state  a  sufficient  excuse."] 
In  Crosse  v.  Smithy  the  present  point  did  not  arise;  for, 
under  the  old  system  of  pleading,  it  was  unnecessary  to 
decide  whether  the  facts  amounted  to  actual  notice,  or  a 
dispensation  of  it 

Pa&ke,  R — ^We  are  all  agreed  that  the  rule  ought  to  be 
absolute  to  enter  a  nonsuit,  but  the  plaintiff  may  have  a 
new  trial  on  payment  of  costs.  The  point  for  considera- 
tion is,  whether  what  occurred  on  the  first  day,  on  going 
to  the  defendant's  counting-house,  was,  in  point  of  law, 
due  notice  within  the  meaning  of  the  allegation  in  the 
replication.  On  the  authority  of  Crosse  v.  Sm%th(c)y  my 
Brother  Rolfe  thought  it  was,  but  we  granted  a  rule  in 
order  to  consider  whether  Crosse  v.  Smith  went  to  that 
extent,  and  whether  the  allegation  was  satisfied  by  the 
proof  Since  the  case  of  Crosse  v.  Smith,  there  has  been 
that  of  Solarte  v.  Palmer  {d),  a  solemn  decision  of  the 
House  of  Lords,  which  has  been  followed  by  many  others, 
in  which,  though  the  strictness  of  the  rule  laid  down  in 
Solarte  v.  Palmer  has  been  modified,  particularly  by  this 

(a)  5  M.  <fc  W.  418.  (r)  1  M.  k  Scl.  545. 

{h)  16  II.  k  W.  749.  {d)  1  Bing.  N.  C.  194. 
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Court,  in  Bailey  v.  Porter  (a),  still  a  notice  of  dishonour  re-  ^^48. 
quires  a  certain  formal  intimation  that  the  bill  has  been  Allen 
duly  presented  and  not  paid,  and  that  the  party  giving  notice  SDinjlmov. 
means  to  hold  the  other  party  liable.  That  latter  requisite, 
according  to  subsequent  cases,  need  not  be  positive  and  ex- 
press, because  it  is  implied  from  the  fact  of  the  bill  being  pre* 
sented.  Both  Crosse  v.  Smithy  and  the  prior  case  of  Oold- 
smith  V.  Bland,  were  decided  before  the  formalities  neces- 
sary on  giving  notice  of  dishonour  were  settled  and  acted 
on ;  and  in  Crosse  v.  Smith  the  pleadings  were  not  such  as 
to  make  it  necessary  for  the  Court  to  distinguish  between 
a  dispensation  of  due  notice  and  the  giving  of  due  notice. 
In  that  case.  Lord  EUenborough  laid  down,  that  the  going 
to  the  counting-house  during  business  hours,  and  finding 
no  one  there  to  receive  the  notice,  was  equivalent  to  a  dis- 
pensation of  notice,  since,  according  to  the  usage  of  trade, 
a  merchant  who  puts  his  name  to  a  bill  ought  to  be  ready 
at  his  place  of  business  to  receive  notice  of  the  bill's  dis- 
honour. In  fact,  he  engages  that  he  will,  by  himself  or 
his  servant,  be  there;  and  it  is  enough  for  the  party  who 
has  to  give  intimation  of  dishonour,  to  go  to  that  place, 
and  be  ready  to  deliver  it  If  the  merchant  be  not  there, 
it  is  his  own  fault; — the  holder  has  done  all  that  is  re- 
quired, and  the  not  having  found  any  party  at  the  place  of 
business  to  receive  the  notice,  is  equivalent  to  a  dispensa- 
tion of  it.  Therefore,  there  is  no  doubt  of  the  propriety 
of  the  decision  of  Crosse  v.  Smith,  But  I  cannot  accede  to 
that  case,  so  far  as  to  make  the  act  of  going  and  knocking 
at  the  door  equivalent  to  actual  notice.  If  the  plaintiff 
had  sent  a  written  notice  by  post,  or  had  left  it  by  putting 
it  through  the  door,  that  would  have  been  an  intimation 
of  dishonour,  in  proper  course  to  be  received  by  the  party; 
or,  if  the  plaintiff  found  a  person  there  and  delivered  a 
verbal  notice,  that  would  have  been  enough.     But  if  he 

(a)  14  M.  &  W.  44* 
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does  neither,  it  is  insufficient,  unless  the  fkcts  amount  to 
a  dispensation  of  notice.   In  the  present  case  the  allegatioii 
EDMUMiMoir     ^^  *^®  replication  is  not  proved,  and  there  has  been  no  inti- 
mation of  dishonour  to  satisfy  the  issue.     That  allegation 
means  that  the  plaintiff  has  given  intimation  of  the  bill's 
dishonour  in  the  way  in  which  he  ought  to  do,  according 
to  the  usual  custom  of  trade.     Now,  though  there  his 
been  a  dispensation  of  notice,  the  plaintiff  does  not  rely 
on  that,  but  takes  issue  on  the  fact  of  notice.     It  is  unne- 
cessary to  consider  whether  the  plaintiff  might  not  have 
treated  the  absence  of  the  party,  not  as  a  dispensation 
from  giving  any  notice,  but  merely  as  an  excuse  for  not  de- 
livering it  on  that  day — for  he  was  not  bound  to  go  more 
than  once — and  whether,  if  he  had  gone  the  day  after  and 
delivered  it,  that  would  have  been  enough;  for  that  point 
was  not  taken  at  the  trial,  and  our  attention  is  confined  to 
what  was  done  on  the  first  day.  Perhaps,  if  the  plaintiff  had 
gone  the  day  after  he  saw  the  boy,  and  delivered  a  written 
notice,  it  would  have  been  a  question  for  the  jury,  whether 
he  ought  not  to  have  left  a  notice  the  day  before,  when  he 
found  a  person  at  the  counting-house  to  receive  messages. 
That  would  depend  upon  whether  the  person  was  a  mere 
boy,  or  a  clerk  who  kept  the  books.     K  he  chose  to  con- 
sider the  absence  of  the  party  from  his  coimting-house  as 
an  excuse  for  delaying  the  notice,  he  might  treat  the  no- 
tice on  Monday  as  due  notice,  provided  he  had  no  inmie- 
diate  opportunity  of  serving  a  better  notice.     That  would 
again  leave  the  question  open,  whether,  when  he  saw  the 
boy,  he  might  not  have  delivered  a  better  notice.     But 
if  he  chooses  to  rely  on  the  attempt  on  the  first  day  as  an 
excuse  for  notice  altogether,  the  pleadings  ought  so  to 
have  stated  it.     The  rule  will,  therefore,  be  absolute  for  a 
new  trial,  on  payment  of  costs  of  the  trial  within  a  week, 
the  plaintiff  to  be  at  liberty  to  amend  his  replication  on 
payment  of  the  costs  of  the  amendment     Otherwise,  a 
nonsuit  to  be  entered. 


TRINITY  VACATION,   12  VICT.  725 

Aldbrson,  B. — Solarte  v.  Palmer  decided  this  question        1848. 
also,  when  it  decided  that  a  notice  of  dishonour  required        Allen 
a  statement  of  particular  matters.     It  is  impossible  to  say    bdmdSdbok 
that  the  knocking  at  a  door  is  a  statement  of  one  thing 
more  than  another.    The  circumstances  must,  therefore, 
amount  to  a  dispensation  of  notice,  and  ought  to  have 
been  pleaded  as  such. 

RoLFE,  B. — Since  the  case  of  Solarte  v.  Palmer,  the  ex- 
pression, "  notice  of  dishonour,"  means  something  beyond 
mere  notice:  there  must  be  a  demand  also.  It  is  clear 
that  knocking  at  a  door  cannot  be  a  demand. 

Platt,  B.,  concurred. 

Rule  absolute  accordingly. 


Elliott  v.  The  South  Devon  Railway  Company.  Jwie  28. 

X  HIS  was  an  issue  directed  by  the  Vice-Chancellor  of  On  the  trial 
England,  to  try  whether  the  South  Devon  Railway,  in  de-  ^^^^^^rtSL- 


viating  from  the  level  in  passing  over  land  of  which  the  y*y, 

7  .  .  "^^  through  a 

plaintiff  was  the  owner  and  occupier,  was  passing  through  "town"  with- 
a  "  town,"  within  the  meaning  of  the  11th  section  of  the  Sthe  RaSnly 
Railway   Clauses   ConsoUdation  Act,  8  &  9  Vict  c.  20,  ^J^^^Xit, 
which  enacts,  that,  "  in  making  the  railway,  it  shall  not  be  (8  &  9  Vict, 
lawful  for  the  Company  to  deviate  from   the  levels  of  the  judge 
the  railway,  as  referred  to  the  common  datum  line  de-  S^^iitUie 
scribed  in  the  section  approved  of  by  Parliament,  and  as  ^^^  "Uxsm** 

*  *  •'  was  to  be  un- 

derstood in  its 
ordinary  and  popular  sense: — Heldf  a  misdirection,  inasmuch  as  the  judge  ouffht  to  have 
given  such  a  definition  of  the  word  "  town  "  as  would  have  enabled  the  jury  to  dedde  the  issue. 
**  Town,"  in  that  act,  means  a  collection  of  inhabited  houses  so  near  to  each  other  that  they 
may  reasonably  be  said  to  be  continuous,  and  the  term  will  include  a  ipaoe  of  open  ground 
surrounded  by  continuous  houses;  and,  temble,  all  open  spaces  occupied  as  mere 
to  such  houses,  although  not  so  surrounded. 
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1848,^      marked  on  the  same,  to  any  extent  exceeding  in  any  place 
Euion       five  feet,  or  in  passingthrough  a  town,  village^  street,  or 
South  Divov  Iftnd,  continuously  built  upon,  two  feet,  without  the  pre- 
Rauwat  Ca    yiQ|23  consent,  in  writing,  of  the  owners  and  occupiers  of 
the  land  in  which  such  deyiation  is  intended  to  be  nuide'' 
At  the  trial,  before  Wightmany  J.,  at  the  Exeter  Spring 
Assizes,  1848,  it  appeared  that  the  plaintiff  was  the  owner 
and  occupier  of  certain  fields,  which,  a  few  years  ago,  were 
unquestionably  in  the  country.    The  town  of  Plymouth 
had,  however,  considerably  increased,  and  the  land  ad- 
joining the  plaintiff's  was  now  built  upon,  so  that  his 
land  was  on  three  sides  bounded  by  houses  and  streets 
On  the  fourth  side  it  was  bounded  by  building  land,  not 
yet  built  upon.     The  roads,  for  some  distance  beyond  the 
plaintiff's  land,  were  lighted,  paved,  and  watched  by  the 
commissioners  acting  in  execution  of  the  local  act,  5  Gea  4, 
c.  xxiL     Although  the  plaintiff's  land  was,  from  its  situa- 
tion, very  likely  to  be  soon  built  upon,  and  was  of  great 
value  as  building  land,  it  was  as  yet  used  as  pasture  land 
By  the  Vice-Chancellor's  order  it  was  admitted,  that  the 
railway,  in  passing  over  the  plaintiff's  land,  had  deviated 
from  the  level,  as  referred  to  the  datum  line,  more  than 
two  and  less  than  five  feet,  without  the  plaintiff's  consent 
The  learned  judge  told  the  jury  that  the  word  "  town,"  as 
used  in  the  act,  was  to  be  understood  in  its  ordinary  and 
popular  sense;  and  that  it  was  for  them  to  decide  whether 
the  plaintiff's  land  was  in  a  "  town,"  within  the  meaning 
of  the  act  of  Parliament;  that  the  assessment  and  pay- 
ment of  rates  under  the  local  act  was  not  a  test     The  jury 
found  that  the  railway  on  the  plaintiff's  land  was  passing 
through  a  town,  within  the  meaning  of  the  act 

A  rule  having  been  obtained,  calling  on  the  plaintiff 
to  shew  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  of  misdirection  on  the  part  of  the  learned  judge 
in  not  properly  explaining  to  the  jury  the  meaning  of  the 
word  "  town :" 
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Coclcbum  and  Montague  Smith  shewed  cause. — The  word  1848. 
"  town,"  in  the  act  of  Parliament,  has  no  legal  or  technical  Elliott 
meaning,  but  is  used  in  its  ordinary  and  popular  sense,  south'divok 
and  therefore  did  not  require  any  definition.  Whether  BailwatOo. 
these  fields  were  "town"  was  a  question  of  fact,  which 
the  jury  were  as  competent  to  decide  as  the  Court.  In 
Johnson's  Dictionary,  "  town"  is  said  to  be  "any  collec- 
tion of  houses  larger  than  a  village."  [Alder son^  B. — It 
is  where  a  great  body  of  people  within  a  township  are  con- 
gregated together  in  houses.  It  means  land  continuously 
built  upon.  There  can  be  no  doubt  that  the  green  of  Gros- 
venor-square  is  in  "  town."  So,  a  railway  passing  through 
the  Temple  Gardens  would  be  passing  through  a  town. 
Piatt,  B. — St.  James's  Park  is  in  "  town."]  The  word  is 
used  in  contradistinction  to  the  term  country.  This  piece 
of  ground  is  rateable  under  the  6  Geo.  4,  c.  xxii,  "  for 
better  paving,  lighting,  cleansing,  watching,  and  improving 
the  town  and  borough  of  Plymouth;"  the  105th  section  of 
which  enables  the  commissioners  to  assess  (amongst  other 
things)  "  all  gardens,  tenements,  and  hereditaments  adjoin- 
ing to  or  upon  any  of  the  streets,  lanes,  roads,  passages,  or 
other  public  places,  which  are  already  made  or  built,  or 
which  shall  hereafter  be  made  or  built,  within  the  populous 
or  town  part  of  the  said  borough.  [Rolfe,  B. — The  case  re- 
sembles Baddeley  v.  Oingell  (a),  where  we  had  to  deter- 
mine whether  certain  houses  were  "within  the  street," 
for  the  purpose  of  rating  them.  When  a  word  used  in  an 
act  of  Parliament  is  of  doubtful  import,  the  judge  ought 
to  explain  it]  Suppose  any  question  arose  upon  the  word 
"  moor,"  in  an  act  of  Parliament,  would  the  judge  be 
bound  to  tell  the  jury  what,  in  point  of  fact,  a  moor 
was  ?  [Alder son,  B. — The  jury  should  have  been  told  that 
the  meaning  of  the  statute  was,  to  give  protection  to  per- 
sons who  had  a  collection  of  houses  together;  and  that, 

(a)  1  Exch.  319. 
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1848.  putting  a  liberal  constraction  on  the  word  '^  town,''  tli 
EuioR  should  see  whether  this  land  was  fisdrij  within  the  ami 
BocTH^Divov  ^  ^  collection  of  houses.  The  judge  need  not  give  i 
RmwAT  Go.  exact  definition  of  where  a  township  begins,  and  a  Tillij 
ends;  but  he  ought  to  give  the  jury  intimation  of  wh 
their  attention  is  to  be  directed  ta  Bolfe^  B. — ^In  C 
Litt  115.  b.,  it  is  said,  ''that  a  place  cannot  be  a  town  in  ki 
unless  it  hath,  and  in  time  past  hath  had,  a  church  ao 
celebration  of  divine  service,  sacraments,  and  burials 
No  doubt  the  word  ''  town"  in  this  act  means  somethin 
difierent  from  the  legal  acceptation;  and  there  would  hav 
been  no  misdirection,  if  the  judge  had  laid  down  such  \ 
definition  as  would  have  enabled  the  jury  to  come  to  i 
correct  conclusion.]  The  learned  judge  called  the  atten 
tion  of  the  jury  to  the  facts  of  the  case,  and  left  it  to  theo 
to  say  whether,  under  all  the  circumstances,  this  land  wai 
"  town." 

Kingdake,  Serjt,  in .  support  of  the  rule. — The  272nc 
section  of  the  Company's  Act  (7  &  8  Vict  c.  Ixviii)  pro 
hibits  any  deviation  from  the  levels,  "  to  any  extent  ex 
ceeding  in  any  place  five  feet,  or,  in  passing  through  towns 
two  feet,  without  the  consent  of  the  owners,  lessees,  anc 
occupiers  of  the  land."  The  11th  section  of  the  Railwa] 
Clauses  Consolidation  Act  (8  &  9  Vict  c  26)  uses  th< 
words,  "  in  passing  through  a  town,  village,  street,  or  lan( 
continuously  built  upon."    Is,  then,  the  same  definition  U 

:  i\  apply  to  each  subject-matter  different  in  its  nature  ?    If  i 

town  varies  from  a  village,  and  a  village  from  a  street,  r 
becomes  a  question  whether  land  continuously  built  on,  oi 
three  sides,  and  open  on  the  other,  is  a  "  town,  village 

.}J  street,  or  land  continuously  built  on,"  within  the  meaninj 

of  the  act.  There  must  be  some  definition  applicable  t 
each  of  these  particular  subject-matters,  and  they  ough 
to  be  defined,  notwithstanding  the  definition  may  be  diffi 
cult    Whether  this  land  is  "  town,"  is  a  mixed  questioi 

I 
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of  law  and  fact;  and  the  learned  judge  ought  to  have         1848. 
explained  to  the  jury  what  "town"  is,  within  the  meaning       Eluoit 
of  the  statute,  and  have  left  it  to  them  to  say  whether   ^jj^j^g^^^f 
this  land  is  "  town"  within  it.     The  proper  definition  is  a    Railway  Co. 
place  within  the  ambit  of  which  inhabitants  have  collected 
for  the  purpose  of  residence.    That  would  include  an  open 
space  surrounded  with  houses,  such  as  Orosvenor-square, 
but  not  the  mere  suburbs  of  a  town.     The  learned  judge 
ought  to  have  laid  down  some  rule  by  which  the  jury 
would  be  satisfied  that  this  land  was  "town"  within  the 
meaning  of  the  act.     In  the  absence  of  any  definition, 
it  is  not  likely  that  the  jury  would  come  to  a  correct 
conclusion.     [Parie,  B. — In  the  city  of  York,  there  are 
public  gardens  within  the  walls.]     Here  the  railway  does 
not  touch  a  house  or  cross  a  street  until  after  it  has  left 
the  plaintiff's  land. 

Paekb,  B. — There  must  be  a  new  trial  The  learned 
judge  was  certainly  not  bound  to  define  the  meaning  of 
the  word  "  town,"  so  as  to  embrace  every  possible  case, 
yet  he  ought  to  have  given  a  definition  sufficient  to  enable 
the  jury  to  decide  the  present  question,  which  is,  whether 
the  railway  can  be  considered  as  passing  through  a  "  town," 
within  the  meaning  of  the  act  of  Parliament.  It  would 
appear  that  the  word  "town"  is  not  to  be  understood 
in  its  strict  legal  interpretation,  as  a  township  having 
a  church  or  a  constable,  but  a  place  containing  a  num- 
ber of  houses  congregated  together — an  inhabited  spot 
where  the  occupation  is  continuous.  No  railway  entering 
the  boundary  of  that  town  can  be  raised  two  feet  with- 
out the  consent  of  the  persons  through  whose  land  it 
passes.  Does,  then,  this  railway  enter  the  boundary  of 
collected  masses  of  houses?  I  think  not  But  it  is  a 
question  for  the  jury,  whether  this  open  space  is  continu- 
ously surroimded  with  house&  Such  a  space  may  be  part 
of  a  town,  although  not  built  upon,  if  there  are  masses  of 
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1848.        houses  around  it;  as,  for  instance,  the  green  of  Grosrenor 

Eluor       square.   Unless,  therefore,  this  piece  of  land  is  surrounded 

Sour/bivoH   ^*^  houses,  so  that  the  railway,  in  passing  the  boundaiy  of 

Railway  Co.   it,  enters  masses  of  inhabited  houses,  the  case  is  not  witlun 

the  act.    I  do  not  mean  to  say  that  the  open  space  most 

be  surrounded  with  houses  touching  each  other,  but  only 

continuously  surrounded  with  houses  in  the  popular  sense 

of  the  word  "  continuous."   There  ought  to  be  a  new  trial, 

in  order  that  the  judge  may  define  the  meaning  of  the 

term  "  town"  in  this  act  of  Parliament. 

Alderson,  B. — I  am  of  the  same  opinion.  What  the 
walls  of  towns  were  in  ancient  times,  that  is,  a  boundary, 
continuous  buildings  are  now.  By  continuous  buildings  I 
do  not  mean  buildings  which  touch  each  other,  but  build- 
ings so  reasonably  near  that  the  inhabitants  may  be  con- 
sidered as  dwelling  together.  Within  the  ambit  surround- 
ed by  such  houses  is  town,  and  when  the  railway  passes 
through  that  ambit  it  passes  through  town.  I  entertain 
some  doubt  whether  this  space  is  town :  it  appears  to 
me  country  land  extending  to  the  town,  and  not  town 
itself. 

RoLFE,  B. — The  verdict  in  this  case  is  wrong,  because 
the  jury  have  not  been  properly  directed  as  to  the  point  to 
which  they  should  apply  their  attention.  The  learned 
judge  was  bound  to  define  the  meaning  of  the  word  "town" 
sufficiently,  for  the  purpose  of  enabling  the  jury  to  decide 
the  issue.  No  doubt  it  is  difficult  to  lay  down  a  definition 
which  would  meet  every  case.  At  first  I  thought  the  de- 
finition of  my  Brother  Parke  was  right,  but  it  occurred  to 
me  that  in  foreign  towns  there  are  what  they  call  a  "place  " 
— a  parallelogram  of  ground,  with  houses  on  three  sides 
only,  and  on  the  fourth,  a  garden  cultivated  and  adorned 
for  the  sake  of  these  houses,  but  opening  upon  the  coun- 
try.    Such  a  spot  would,  no  doubt,  be  town,  although  it 
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is  not  continuously  surrounded  with  houses.  I  point  to 
this  in  order  to  shew  the  difficulty  of  giving  an  accurate 
definition  which  shall  meet  all  cases.  Here  it  was  neces- 
sary to  define  what  the  jury  were  to  consider  as  "  town/' 
and  what  not. 


781 

1848. 

Eluott 

r. 

South  Devon 

Railwat  Co. 


Platt,  B. — The  learned  judge  ought  certainly  to  have 
explained  to  the  jury  the  meaning  of  the  word  "town''  in 
the  act  of  Parliament,  and,  that  explanation  not  having 
been  given,  there  ought  to  be  a  new  trial 


Alderson,  B.,  added — I  think  such  a  "place"  as  my 
Brother  Rolfe  alludes  to  would  be  in  a  town,  if  the  garden 
was  occupied  as  an  accessory  to  the  dwelling-houses;  other- 
irise,  if  it  were  an  inlet  to  the  country. 

Parke,  B. — I  think  so  too.  Probably  a  garden  attached 
to  a  house,  and  occupied  along  with  it,  should  be  reckoned 
as  part  of  the  house  in  considering  whether  the  houses  are 
continuous.  The  question  will  depend  upon  whether  this 
space  is  surrounded  with  houses  in  the  popular  sense  of 
the  word  "  houses,"  so  as  to  be  within  the  ambit  of  the 
•  town. 

Rule  absolute. 
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June  21.      Fbeeman  and  Another,  Assignees  of  Lebdham,  a  Bankrapt, 

V.  Edwards  and  Others. 


T 


To  trespass  de  X  RESPASS  by  the  plaintiffs,  as  assignees  of  John  Leed- 

tis  by  the  as-  ham,  a  bankrupt,  for  the  seizure  of  certain  goods,  the  pro- 

a  Snkrup^ '  perty  of  the  plaintiffs  as  such  assignees. 

*^«^n^*«  The  defendants  pleaded,  (with  other  pleas),  thirdly,  that 

L,  before  his  before  the  time  when  &c.,  and  before  and  at  the  time  of 

being  sei^'  in  the  making  of  the  indenture  hereinafter  mentioned,  and 

wyhdd*t^e-  ^^^^^^  J-  Leedham  became  bankrupt,  J.  Leedham  was 

ments,  in  con-  geised  in  his  demesne  as  of  fee,  at  the  will  of  the  lord  of 

■ideration  of 

1400/.  cove-  the  manor  of  Wakefield,  in  the  county  of  York,  according 

F^derthemto  ^0  the  custom  of  the  said  manor,  of  certain  customaiy 

?f  ^^Smto^*  tenements  and  messuages  demisable  by  copy  of  court  roll 

subject  to  a  of  the  said  manor;  and  being  so  seised,  and  before  the 

demption;  and  said  time  when  &€.,  and  before  J.  Leedham  became  bank- 

ment onhem-  ^P^*  ^7  ^  certain  indenture  then  made  between  J.  Leed- 

terest  of  the  ham  of  the  one  part,  and  the  defendants,  H.  Edwards  and 

said  sum  of 

1400/.,  L.  W.  Busfield,  of  the  other  part,  J.  Leedham,  in  pursuance 

defendants,  of  a  certain  therein -mentioned  agreement,  and  in  considei^ 

^hri^tei^  ation  of  the  sum  of  1400Z.  to  him  paid  and  advanced  by 

should  be  in  H.  Edwards  and  W.  Busfield,  upon  the  execution  of  the*" 

arrear  for  a  ,      .                                                     i      i  •     i     • 

certain  time,  said  indenture,  did  for  himself,  his  heirs,  &a,  covenant, 

lawfU  for  the  promise,  and  agree  to  and  with  the  defendants,  H.  Ed- 

enter1^d*dU.  wards  and  W.  Busfield,  their  heirs,  &c.,  that  he,  J.  Leed- 

train  for  the  ham,  his  heirs  or  assigns,  and  also  Nancy,  the  wife  of  him, 

flune      The 

plea  then  J.  Leedham,  for  the  purpose  of  releasing  all  claim  and  title 

wurender  and  *^  frec-bcnch,  and  all  other  necessary  parties,  should  and 

^°d^?  ^  would  forthwith  well  and  effectually  surrender,  pass,  and 

«Dts,  and  jus-  give  into  the  hands  of  the  lord  of  the  manor  of  Wakefield, 

ureofthe  in  the  county  of  York,  according  to  the  custom  of  that 

goods  on  the 

premises 

'whilst  in  possession  of  L.,  as  a  distress  for  the  interest  in  arrear: — ffdd,  after  verdict,  that 

the  plainti£b  were  entitled  to  Judgment  non  obstante  veredicto,  for,  assuming  the  grant  to 

operate  as  a  rent-charge,  it  ceased  to  be  so  upon  the  admittance  of  the  mortgaffeet;  and 

that  afterwards  it  could  only  take  effect  as  a  covenant,  binding  such  goods  of  thebankmpt 

as  might  happen  to  be  on  the  premises  at  the  time  of  the  distress. 
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manor,  amongst  other  messuages  or  tenements,  a  certain  1848. 
messuage,  dwelling-house,  or  tenement,  commonly  called  fbeemak 
or  known  by  the  name  or  sign  of  the  Queen's  Head  Inn,  edwIrds. 
with  the  appurtenances,  situate  &c.,  to  the  use  and  be- 
hoof of  the  defendants,  H.  Edwards  and  W.  Busfield,  their 
heirs  and  assigns  for  ever,  to  be  holden  of  the  lord  of  the 
manor  by  the  rents,  suits,  and  services  in  respect  of  the 
same  premises  due  and  of  right  accustomed ;  subject,  never- 
theless, to  a  certain  proviso  for  redemption  of  the  pre- 
mises in  the  indenture  contained.  And  J.  Leedham  did, 
in  and  by  the  said  indenture,  covenant  and  agree  to  and 
with  H.  Edwards  and  W.  Busfield,  that  he,  J.  Leedham, 
should  and  would  well  and  truly  pay  and  cause  to  be  paid 
unto  H.  Edwards  and  W.  Busfield,  the  principal  sum  of 
14001,  with  interest  for  the  same  at  the  rate  of  4Z.  10a 
for  1001  for  a  year,  on  the  23rd  of  June  next  ensuing  the 
making  of  the  indenture.  And,  for  the  better  payment 
of  the  interest  of  the  said  sum  of  1400^.,  J.  Leedham  did, 
in  and  by  the  said  indenture,  grant  unto  H.  Edwards  and 
W.  Busfield,  that,  as  often  as  it  should  happen  that  the 
said  interest  should  be  in  arrear,  in  the  whole  or  any 
part,  for  the  space  of  twenty-eight  days  after  the  23rd  of 
June,  or  the  23rd  of  December,  in  any  year  during  the 
continuance  of  the  security  of  the  said  indenture,  it  should 
be  lawful  for  the  defendants,  H.  Edwards  and  W.  Busfield, 
into  and  upon  the  said  messuages  and  tenements,  heredita- 
ments, and  premises  hereinbefore  covenanted  to  be  surren- 
dered, or  into  or  upon  any  part  thereof,  in  the  name  of  the 
whole,  to  enter,  and  distrain  for  the  same  interest,  and  the 
arrears  thereof,  and  the  distress  or  distresses  then  and  there 
found  to  impound,  and  in  pound  to  detain,  and  in  due  time 
to  appraise  and  dispose  of  the  same  according  to  the  due 
course  of  law,  in  the  same  manner  in  all  respects  as  land- 
lords are  authorised  to  do  in  respect  of  distresses  for  arrears 
of  rent  reserved  upon  leases  for  years;  to  the  intent  that 
H.  Edwards  and  W.  Busfield  should  thereby  be  paid  and 
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1848.        satisfied  all  arrears  of  the  said  interest^  and  all  costs  oc- 
casioned bj  the  nonpa}nnent  thereof,   prout  patet,  be 
Ayerment,  that  J.  Leedham,  being  so  seised  of  the  said 
customary  messuages  and  tenements,  with  the  appurte- 
nances, he  the  said  J.  Leedham,  and  also  Nancjr,  his  wife, 
for  the  considerations  aforesaid,  and  in  pursuance  of  the 
aforesaid  covenant,  afterwards  and  before  the  said  time 
when  &c.,  and  before  J.  Leedham  became  bankrupt,  at  a 
general  court  of  the  lord  of  the  manor  of  Wakefield,  ac* 
cording  to  the  custom  of  the  said  manor,  to  wit,  in  open 
court,  there  surrendered  the  said  customary  messuages 
and  tenements,  with  the  appurtenances,  to  the  use  of  the 
defendants,  H.  Edwards  and  W.  Busfield,  their  heirs  and 
assigns,  to  the  intent  that  they  might  be  admitted  tenants 
of  the  said  premises,  all  which  premises,  being  copyhold, 
were  then  and  there,  at  the  said  court,  to  wit,  by  copy  of 
court-roll  granted  unto  the  said  H.  Edwards  and  W.  Bus- 
field,  to  hold  to  them,  their  heirs  and  assigns  for  ever; 
subject,  nevertheless,  to  the  proviso  or  agreement  for  re- 
demption thereof  contained  in  the  hereinbefore-mentioned 
indenture,  and  with,  under,  and  subject  to  the  powers, 
provisoes,  declarations,  and  agreements  comprised  therein, 
and  according  to  the  purport,  intent,  and  meaning  of  the   ' 
said  indenture,  to  be  holden  of  the  lord  of  the  said  manor 
by  the  rents,  siiits,  and  services,  according  to  the  custom 
thereof;  and  the  defendants,  H.  Edwards  and  W.  Busfield, 
were  then  and  there  at  the  same  court  admitted,  to  wit, 
by  copy  of  court-roll,  tenants  of  the  said  messuages  and 
tenements,  according  to  the  form  and  effect  of  the  said 
surrender,  and  according  to  the  custom  of  the  said  manor. 
That,  after  the  making  of  the  said  indenture  and  surrender, 
and  aft^r  the  admittance  of  the  defendants,  H.  Edwards  and 
W.  Busfield,  and  whilst  the  said  sum  of  14001.  remained 
due  and  owing  upon  the  said  security,  and  during  the 
continuance  of  the  said  security  of  the  said  indenture, 
$nd  whilst  the  said  power  of  distress  was  in  full  force  and 
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Virtue,  and  before  the  said  time  when  &c.,  31?.  10&  of  the  1848, 
interest  aforesaid,  at  the  rate  aforesaid,  of  the  said  sum  of 
1400t  for  one  half  year,  was  due  and  unpaid  from  J. 
Leedham  to  the  defendants,  H.  Edwards  and  W.  Busfield, 
and  continued  so  due  and  unpaid  for  more  than  twenty- 
eight  days  next  following;  whereupon  the  defendants,  H. 
Edwards  and  W.  Busfield,  in  their  own  right,  and  the  de- 
fendant, T.  Halliwell,  as  the  servant  and  bailiff  of  H. 
Edwards  and  W.  Busfield,  and  by  their  command,  at  the 
said  time  when  &c.,  under  and  by  virtue  of  the  said  power 
of  distress  so  granted  as  aforesaid,  and  of  the  said  stipu- 
lations in  the  said  indenture  contained  in  that  behalf,  en- 
tered into  the  said  messuage  or  dwelling-house,  &a,  being 
in  the  possession  of  the  said  J.  Leedham,  to  distrain  for 
the  said  half  year's  interest  so  due  and  in  arrear,  and  did 
then  and  there  distrain  the  goods  and  chattels  in  the  de- 
claration mentioned,  the  same  being  then  in  and  upon  the 
said  premises,  and  being  subject  to  such  distress,  as  and 
for  a  distress  for  the  said  sum  of  312.  lOa,  so  in  arrear  from 
J.  Leedham:  quae  sunt  eadem,  &c. 

The  plaintiff  replied  by  traversing  the  possession  of  J. 
Leedham  at  the  time  of  the  distress;  on  which  issue  was 
joined,  and  a  verdict  found  for  the  defendanta  All  the 
other  issues  were  found  for  the  plaintiffs. 

Knowles,  in  last  Easter  Term,  obtained  a  rule  nisi  for 
judgment  for  the  plaintiff,  non  obstante  veredicto,  on  the 
above  plea :  against  which 

Martin  and  Cowlin/f  now  shewed  cause. — First,  the  grant 
operated  as  a  valid  rent-charge,  and  entitled  the  defendants 
to  distrain  upon  any  goods  found  on  the  premises :  John- 
son V.  Faulkner  (a),  2  Wms.  Saund.  290,  note  n.  In  Little- 
ton  J  sect.  221,  it  is  said,  "  Also,  if  one  make  a  deed  in  this 

(d)  2  Q.  B.  925. 
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1848.        manner,  that  if  A.,  of  B.,  be  not  yearely  payed  at  the  fea^ 
PuEMAN      of  Christmasse  for  terme  of  his  life  xx.  s.  of  lawfiill  money, 

Edwards.  ^^^*  ^^^^  ^*  ^^^^  ^^  lawful!  for  the  said  A.  of  B.  to  dis- 
treyne  for  this  in  the  mannor  of  F.  &a,  this  is  a  good 
rent^harge,  because  the  mannor  is  charged  with  the  rent 
by  way  of  distresse;  and  yet  the  person  of  him  which 
makes  such  deed  is  discharged  in  this  case  of  an  action  of 
an  annuitie,  because  he  doth  not  grant  by  his  deed  any 
annuitie  to  the  said  A.  of  B.,  but  granteth  only  that  he 
may  distreine  for  such  annuity/'  And  in  the  Comment- 
ary on  that  section.  Lord  Coke  says  (a),  "And  yet  no  rent 
is  expressly  granted  out  of  the  manor,  but  by  the  grant 
that  he  shall  distrain  for  such  a  yearly  sum  of  money  in 
judgment  of  law,  the  manor  is  charged  with  the  rent.''  A 
rent^harge  may  be  granted  in  fee,  or  for  life,  or  yean, 
and,  in  like  manner,  it  may  be  created  out  of  any  estate 
or  term.  A  grant  of  a  rent-charge  for  life  by  a  tenant  for 
years  is  not  void,  but  is  good  as  a  chattel  interest:  Saffery 
V.  Elgood(b),  [ParkCy  B. — Here  the  mortgagee  has  been 
admitted,  and  has  got  the  entire  estate.]  This  clause  of 
distress  is  usually  inserted  in  mortgage  deeds,  and  the  con- 
stant practice  of  conveyancers  is  an  argument  in  its  fayour. 
InCoote  on  Mortgages  (c),  it  is  said,  "To  enable  a  mortgagee 
to  distrain  on  the  mortgagor  in  possession,  an  agreement 
to  that  effect  should  be  inserted  in  the  mortgage  deed,  and 
a  sum  certain  be  stated  by  way  of  rent"  The  admittance 
of  the  mortgagee  to  the  copyhold  gave  him  no  greater 
estate  than  he  took  by  the  conveyance.  A  rent-chaige 
lies  in  grant,  and  may  be  created  by  a  copyholder  without 
surrender  and  admittance.  Though,  perhaps,  the  copy- 
holder might  have  no  right,  as  against  the  lord,  to  make 
the  charge,  yet  it  would  be  good  as  against  the  grantor. 
The  power  to  enter  and  distrain  is  not  contingent  upon 
surrender  and  admittance,  the  effect  of  which  is  merely  to 

(a)  Co.  Litt.  146.  b.  (b)  1  A.  *  E.  191. 

(c)  Page  417,  2nd  edit. 
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pass  the  land,  subject  to  the  previous  charge  and  right  of  1848. 
distress.  What  inconsistency  is  there  in  a  grant  by  the  same  Fbxeman 
deed  of  the  fee  simple  in  copyhold  land,  and  also  of  a  rent-  edwabdb. 
charge?  No  merger  coidd  take  place,  unless  the  estate  vested 
by  a  separate  instrument  [Parke,  B. — ^This  deed  operates  as 
a  covenant  to  convey  the  estate,  with  an  immediate  grant 
of  a  rent-charge;  the  estate  is  not  created  until  admit- 
tance.] Then,  conceding  that  the  mortgagor  had  a  mere 
equity  of  redemption,  why  should  not  a  rent-charge  issue 
out  of  it?  There  is  no  difference  between  an  equity  of  re- 
demption and  a  tenancy  at  will,  and,  in  the  latter  case,  a 
rent-charge  might  clearly  be  granted.  So  here,  the  grant 
is  good  as  against  the  assignees  of  the  mortgagor.  [Parke, 
B. — There  is  no  estate  upon  which  the  rent-charge  can  at- 
tack A  mortgagor  in  possession  is  not  tenant  at  will  to 
the  mortgagee.  The  current  notion  is,  that  the  relation 
of  landlord  and  tenant  does  not  exist,  unless  there  is  a 
covenant  which  operates  as  a  lease  from  the  mort- 
gagee to  the  mortgagor.  If  there  is  any  definite  time 
during  which  the  mortgagor  is  to  remain  in  possession, 
that  operates  as  an  interest  in  him ;  but,  if  the  time  is 
indefinite,  his  occupation  is  merely  permissive.  Platty 
B. — ^If  the  mortgagee  brought  ejectment,  would  he  not  lay 
the  demise  the  day  after  admittance  ?]  If  one  grants  to 
another  an  estate  in  fee  simple,  by  deed  containing  a 
covenant  that  the  grantor  shall  remain  in  possession,  and 
that  the  grantee  shall  have  a  right  to  enter  and  distrain 
as  often  as  a  certain  annual  sum  should  remain  unpaid, 
such  a  covenant  would  operate  as  a  grant  of  a  rent-charge. 
[Rolfe,  B. — If  there  be  a  grant  of  a  rent-charge,  and  after- 
wards a  feoffment  is  made  to  the  grantee,  the  rent-charge 
is  extinguished.  It  is  the  same  here.  Admittance  means 
actual  possession,  delivered  by  the  rod.]  The  fee  simple 
becomes  vested  in  the  grantee,  not  by  any  act  of  the 
grantor,  but  by  the  act  of  the  lord.     [Aldereon,  B. — In  a 
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1848.  note  to  the  case  of  Keeck  ▼.  HaU,  in  Smith's  Leading 
Cases  (a),  the  conclusion  come  to  is,  that  the  mortgagor  u 
tenant  at  sufferance.]  [He  also  referred  to  PdUiU  t. 
F(yrre8t  (6).] 

Secondly,  if  this  be  not  a  rent-charge,   it  is  an  an- 
thoritj  or  license  given  by  the  bankrupt  for  a  Talnable 
consideration,  and  irrevocable  by  him,  and  which  is  valid 
as  against  his  assignees,  by  virtue  of  the  2  &  3  Vict  c.  29. 
[Parke^  R — The  bankrupt  could  not  revoke  it,  because  it 
is  a  covenant  coupled  with  an  interest;  but  how  are  the 
assignees  bound  by  it  ?]    The  case  of  Hawthorn  v.  1%B 
NetucasUe-upon-Tyne  and  North  Shields  Railway  Com- 
pany (c)  shews  that  the  assignees  would  be  bound  by  all 
the  equities  arising  from  the  covenant    Besides,  the  plea 
expressly  avers,  and  after  verdict  it  must  be  taken  to  be 
found,  that  the  goods  were  subject  to  the  distresa    In 
order  to  carry  out  the  intention  of  the  parties,  the  Gourt 
will  construe  the  grant  as  having  some  effect  after  surren- 
der and  admittance. 

Knowlea  and  Addison,  in  support  of  the  rula — ^Assuming 
this  to  be  a  grant  of  a  rent-charge,  with  a  power  of  dis- 
tress, it  ceased  to  be  so  as  soon  as  the  estate  passed  by  sor^ 
render  and  admittance.  The  object  of  the  provision  was 
to  protect  the  grantee  until  he  was  admitted;  and  it  can- 
not be  said  that,  until  that  time,  the  grant  would  operate 
in  one  way,  and,  after  admittance,  become  something  else. 
When  the  grantee  got  possession  of  the  estate,  all  the 
powers  incidental  to  the  rent-charge  were  at  an  end; 
therefore,  whether  this  grant  be  treated  as  a  rent-chaige 
or  a  license,  its  purpose  being  answered,  it  is  no  longer  of 
any  avail  It  is,  in  truth,  a  mere  agreement  that  the 
grantee  shall  be  at  liberty  to  take  the   goods    of  the 

(a)  Vol.  1,  p.  293.  2,  1848,  notyet  reported. 

(h)  Exchequer  Chamber,  May         (c)  3  Q.  B.  734,  n. 
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grantor  on  the  premises;  but,  when  the  bankruptcy  took      ^  1848. 
place,  the  grantor  ceased  to  have  any  interest  in  the  goods. 
Howes  V.  BaU  (a)  shews  that  an  agreement  of  this  kind  is 
not  binding  on  the  assignees.   [They  were  then  stopped  by 
the  Court.] 

Parke,  B. — If  this  grant  be  treated  as  a  rent-charge,  it 
could  only  be  so  as  long  as  the  estate  remained  in  the 
mortgagor,  that  is,  until  surrender  by  him  and  admittance 
of  the  mortgagee.  It  may  be  that,  until  that  time,  the 
deed  would  operate  as  a  grant  of  a  rent-charge  affecting 
the  estate,  just  as  a  lease  for  years  would  be  good,  though 
a  forfeiture  of  the  copyhold  as  against  the  lord,  if  he  chose 
to  insist  upon  it  But,  after  surrender  and  admittance, 
the  rent-charge  ceased ;  for  a  person  cannot  at  the  same 
moment  grant  a  rent-charge,  and  also  the  fee  simple  in 
freehold  or  copyhold  land.  Therefore,  this  grant  ceased  to 
be  a  legal  obligation  on  the  land,  from  the  moment  of  sur- 
render and  admittance.  The  defendants'  counsel  con- 
tended, that,  in  order  to  carry  out  the  real  intention  of  the 
parties,  we  must  construe  the  grant  as  having  some  effect 
afterwards.  Its  only  effect  is,  that  it  is  in  the  nature  of  a 
covenant  binding  the  bankrupt  himself,  or  his  legal  repre- 
sentatives, but  not  third  persons.  The  plaintiffs'  counsel 
argued,  that  it  could  not  be  construed  as  a  covenant;  and  if 
it  was  a  rent-charge,  it  was  created  for  a  particular  purpose, 
and  that  purpose  being  satisfied,  the  deed  ceased  to  operate. 
If  they  are  right,  there  is  an  end  of  the  case;  if  wrong, 
the  covenant  could  only  bind  the  goods  of  the  bankrupt  in 
this  way : — he  covenants,  that,  whenever  it  should  happen 
that  the  interest  is  in  arrear  for  a  certain  time,  and  the 
mortgagee  chooses  to  avail  himself  of  the  power,  all  the 
goods  of  the  mortgagor  shall  be  liable  to  a  distress,  in 

(a)  7  B.  <fe  C.  481. 
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^M^        the  same  manner  as  to  a  distress  for  rent^      That  oper- 
[^      at«s  on  all  the  goods  which  should  be  his  at  the  time 
of  the  distress;  it  is  no  lien  on  any  specific  goods.     Be- 
fore the  distress  and  bankruptcy,   there   were  no  goods 
liable  to  that  charge,  but  only  liable  to  a  possibility  of 
distress.  It  all  depended  upon  the  subsequent  contingency 
of  what  might  happen  to  be  on  the  premises ;  and  it  could 
not  be  said  that  any  one  article  in  particular  was  chaiged. 
It  is  not  like  the  case  of  Hawthorn  v.  The  NewcasUe-upon- 
Tyne  and  North  Shields  Railway  Company  (a),  for  there 
the  goods  were  in  the  possession  of  the  Company.    Here  it 
was  a  mere  matter  of  contingency,  and  the  goods,  passing 
to  the  assignees  by  the  bankruptcy,  ceased  to  be  operated 
on  by  the  covenant,  since  they  were  no  longer  the  pro- 
perty of  the  bankrupt,  but  of  his  assignees.  Consequently, 
admitting  that  the  deed  ought  to  be  construed  as  the  de- 
fendants' counsel  contend,  this  plea  is  no  answer  to  the 
action,  but  is  bad  in  substance,  as  containing  a  confes- 
sion of  the  right  of  action,  and  no  sufficient  avoidance  of 
it    Therefore,  we  are  bound  to  give  judgment  for  the 
plaintiffs,  non  obstante  veredicto. 

Alderson,  B. — I  am  of  the  same  opinion.  It  may  be  that 
this  was  a  good  rent-charge,  but  then  it  was  put  an  end  to 
when  the  mortgagees  got  possession.  Granting  that  is  not 
so,  and  that  it  is  now  to  be  converted  into  a  covenant,  it  is 
not  a  covenant  to  take  all  the  property  on  the  premises, 
but  it  is  a  covenant  to  take  the  goods  of  the  mortgagor  on 
the  premises ;  and  there  is  no  specific  lien  on  any  particu- 
lar goods.  Before  the  time  arrives  when  the  contingency 
happens  which  is  to  govern  the  matter,  the  goods  cease 
to  be  the  party's  goods.  This  is  neither  a  rent-charge, 
nor  is  it  a  covenant  enabling  the  mortgagees  to  seize  the 
goods  of  the  assignees ;  consequently  the  plea  is  bad. 

(rt)  3  Q.  B.  734,  n. 
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RoLFE,  B. — I  am  of  tlie  same  opinion.  I  will  merely  ^1848. 
mention,  with  reference  to  the  extinguishment  of  the  rent- 
charge,  that  Mr.  Martin  seemed  to  suppose  that  there  was 
some  distinction  in  this  case,  because  the  grantees  did  not 
take  the  entire  fee  simple,  but  only  subject  to  an  equity 
of  redemption.  That,  however,  is  immaterial:  an  estate  for 
lives  or  years  will  suspend  a  rent-charge. 

Platt,  B. — I  am  of  the  same  opinion. 

Ride  absolute. 


Hague  v,  Daitoeson.  ^^^  21  • 

jlVsSUMPSIT  against  the  defendant,  as  registered  public  The  deed  of 

officer  of  the  Bamsley  Banking  Company,  for  money  had  unking  oo- 

and  received  for  the  plaintiff's  use,  and  on  an  account  ^'J^^eJ*^ 

stated. — Plea,  non  assumpsit.  "^^^  ^^  di- 

.  ,         recton  shoiild 

At  the  trial,  before  Alder sony  R,  at  the  York  Spring  have  a  lien  on 
Assizes,  1848,  it  appeared  that  the  action  was  brought  jeod?  of  every 
to  recover  24t,  being  the  amount  of  two  dividends  on  ^»*reholder,for 

^  debta  due  firom 

shares  held   by   the  plaintiff  in  the  Barnsley  Banking  him  to  the 
Company.    Whenever  a  dividend  was  declared,  the  di-  ^t^5ie  di- 
rectors of  the  bank  forwarded  to  each  shareholder  a  cir-  J^I^^^J^t- 
cular,  stating  the  amount  of  dividend  payable  to  him,  clare  forfeited 

...  ^  "^  '    or  sell  the 

and  informing  him  that  the  same  woidd  be  paid  on  his  Moretofiuoh 
applying  at  the  bank  on  a  day  named.     Two  successive  "r  otherwiw 
half-yearly  dividends  having  been  declared,  on  each  oc-  ^^  ^*^i^ 
casion   a    circular  of   the  above    description   was  sent  caee  might  re- 
to  the  plaintiff.     The  plaintiff  demanded  the  amount  of  taining  pay- 
each  dividend  respectively  at  the   bank  after  the  day  Jibu-''-^ 
named  for  payment  had  elapsed,  and  was  refused  payment,  ?^^^  *^ 
on  the  ground  that  he  had  overdrawn  his  account  as  a  lien,  not  only 

on  the  aharea 
but  alio  on  the 

diyidendfl  of  a  shareholder  who  had  oyerdrawn  his  aoooimt ;  and  therefore  that  he  could  not 

reooyer  such  dividends  as  money  had  and  received  to  his  use. 
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customer,  and  that  the  bank  had  a  lien  on  the  dividen 
for  the  balance  against  him.  The  plaintifPs  aocon 
was  in  fact  overdrawn,  and  the  balance  against  him  c 
ceeded  24^  It  was  objected,  on  behalf  of  the  defendan 
that  the  action  for  money  had  and  received  would  n 
lie;  or,  at  all  events,  by  the  terms  of  the  deed  of  sett 
ment,  the  Company  had  a  lien  on  the  dividends  as  well 
the  shares.  The  learned  judge  nonsuited  the  plainti 
reserving  leave  for  him  to  move  to  enter  a  verdict  for  2- 
A  rule  nisi  having  been  obtained  accordingly^ 


Martin  and  Hvgh  Hill  shewed  cause. — ^First,  the  actic 
for  money  had  and  received  will  not  lie;  neither  is  thei 
any  evidence  to  support  an  account  stated.  No  mone 
was  ever  set  apart  for  the  payment  of  these  particuh 
dividends;  but,  on  the  application  of  each  shareholder,  h 
would  receive  the  amount  due  to  him  out  of  the  genera 
fimd  of  the  bank.  [The  Court  then  requested  them  to  con 
fine  the  argument  to  the  question,  whether  the  bank  hac 
a  lien  on  the  dividends  for  the  balance  of  the  overdrawi 
account]  The  33rd  clause  (a)  gives  the  directors  a  liei 
on  the  "shares  and  stock''  of  every  shareholder,  in  respect 


(a)  Sect.  33.  "  That  the  di- 
rectors for  the  time  being  shall 
have  a  lien  on  the  shares  and 
stock  of  each  shareholder  of  the 
said  Company  for  and  in  re- 
spect of  all  debts,  liabilities,  and 
engagements  due  to  and  subsist- 
ing with  the  Company,  by  or  on 
the  part  of  such  shareholder, 
either  in  respect  of  cash  advances, 
or  any  balance  or  balances,  or 
running  bills,  or  notes,  or  on  any 
account  generally;  and  whether 
such  debts,  liabilities,  or  engage- 
ments be  those  of  such  share- 
holder individually  or  jointly,  or 
as  surety  for,  or  in  partnership 


with  any  other  person  or  persons] 
and  such  lien  shall  at  all  timec 
and  in  all  cases  be  the  first  and 
paramount  lien  on  the  shares  and 
stock  of  every  such  shareholder; 
and  such  directors  may,  and  they 
are  hereby  empowered,  to  caned 
and  extinguish,  and  declare  for- 
feited, or  to  sell  or  dispose  of  the 
shares  of  such  shareholder,  eithei 
wholly  or  in  part,  or  otherwise 
deal  with  the  same  as  the  case 
may  seem  to  require,  in  order  tc 
obtain  satisfaction  or  payment  oi 
all  or  any  part  of  such  debts,  lia- 
bilities, or  engagements." 


TRINITY  VACATIOir,  12  VICT. 


743 


of  debts  due  from  him  to  the  Company.  That  must  ne- 
cessarily include  the  profits  flowing  from  the  shares  and 
stock.  The  subsequent  part  of  the  clause  empowers  the 
directors  to  cancel  or  sell  the  shares,  either  wholly  or  in 
part  The  8th  clause  renders  each  shareholder  entitled 
to  the  profits,  and  liable  to  the  losses,  "  in  proportion  to 
his  shares  in  the  capital  fund  or  joint  stock  thereof"  No 
argument  can  be  drawn  from  the  conclusion  of  the  49th 
section  (a),  which  provides  that  no  proprietor  in  arrear  for 


1848. 


(a)  Clause  49.  ^'That  a  general 
annual  meeting  of  the  shareholders 
of  this  Company  shall  be  held  on 
the  second  Thursday  in  the  month 
of  February  in  each  and  every 
year  during  the  continuance  of 
this  Company,  at  eleven  o'clock  in 
the  forenoon,  at  such  convenient 
place,  at  Bamsley,  as  the  direc- 
tors for  the  time  being  shall  ap- 
point ;  of  which  meeting  the  di- 
rectors for  the  time  being  shall 
cause  fourteen  dajrs*  previous  no- 
tice to  be  given,  by  means  of  cir- 
cular letter  signed  by  the  mana- 
gers, or  such  other  person  or  per- 
sons as  they  may  appoint  for  that 
purpose,  or  by  means  of  an  adver- 
tisement, in  one  or  more  of  the 
neighbouring  newspapers;  and, 
such  meeting  shall  be  called  'The 
Annual  Qeneral  Meeting,'  and 
the  shareholders  qualified  accord- 
ing to  the  provisions  contained  in 
these  presents,  to  act  and  vote  at 
such  meeting,  who  may  personal- 
ly attend  the  same,  shall,  and  they 
are  hereby  invested  with  full  power 
and  authority  to  decide  upon  all 
such  motions,  questions,  propo- 
sitions,  matters  and  things,  as 
by  virtue  of  these  presents,  or 
any  supplementary  deed  or  deeds 
of  settlement,  shall  or  may  be 

VOL.  IL  0 


brought  before  such  annual  ge- 
neral meeting ;  and  at  every  an- 
nual general  meeting  of  the  share- 
holders the  directors  for  the  time 
being  shall  exhibit  a  true  and  ac- 
curate balance  sheet,  deduced 
from  the  transactions  of  the  pre- 
ceding year,  of  the  profits  and  ac- 
cumulations, and  losses  of  the 
Company,  and  shall  make  a  report 
for  the  preceding  year  of  the  state 
and  progress  of  the  affairs  of  the 
Company  to  the  31st  of  December 
last  preceding  such  meeting,  and 
also  the  result  of  such  other  ac- 
counts and  statements  as  the  direc- 
tors shall  deem  expedient  for  the 
interests  of  the  Company  to  be  made 
public ;  and  the  dividends  of  the 
profits  of  the  then  preceding  year 
(except  of  the  first  year  as  hereinaf- 
ter stated,)  shall  be  then  declared 
by  the  directors  for  the  time  being; 
and  such  dividends  may  be  declared 
half-yearly,  if  the  directors  for  the 
time  being  shall  consider  it  more 
desirable ;  and  when  any  dividend 
shall  have  been  declared,  the  di- 
rectors shall,  seven  days  before  the 
day  appointed  for  payment  there- 
of, give  notice,  by  circular  letter, 
addressed  to  each  of  the  proprie- 
tors, of  the  amount,  and  time, 
and  place  of  payment  of  such  di- 

0  C  BXGH. 


744  BXCUEQUEB  BEPORTa 

1848.  calls  shall  be  entitled  to  receive  any  dividend  until  such 
arrear  and  interest  shall  have  been  fully  paid ;  for  that 
provision  was  absolutely  necessary  for  carrying  out  the 
objects  of  the  Company.  In  the  case  of  an  ordinary  part- 
nership the  profits  as  well  as  the  capital  would  be  liable: 

The  Court  then  called  on — 

PasJiley  to  support  the  rule. — A  lien  gives  no  right  to 
the  fruits  of  the  pledge.    A  cow  taken  as  a  distress  can- 
not be  milked :  Roll.  Abr.  "  Distress,"  (P),  pL  35;  Gilbert 
on  Distresses,  65.     [Parke,  R — If  a  person  pledged  a  cow 
with  another  living  at  a  distance,  surely  the  latter  would 
have  a  right  to  milk  it.]     The  question  turns  on  the  con- 
struction of  the  deed;  and  it  is  submitted,  that  the  parties 
never  intended  to  give  a  right  to  more  than  the  sharea 
The  word  "stocks"  in  the  deed  is  synonymous  with  "ca- 
pital fund."    Whenever  the  dividends  are  intended  to  be 
dealt  with,  they  are  expressly  mentioned,  as  in  the  49th 
clause,  which  gives  a  right  to  detain  them  until  arrears  of 
calls  are  paid.    Fowler  v.  OhurchUl  (a)  decided,  that,  not- 
withstanding an  order  under  the  1  &  2  Vict,  a  110,  &  14, 
charging  government  stock  with  a  judgment  debt,  the 
Bank  of  England  was  bound  to  pay  the  dividends  to  the 
legal  owner,  and  not  the  judgment  creditor.     Bristed  v. 
Wilkine(b)  is  an  authority  to  the  same  efiect.     [Parke, 
B. — ^That  is  because  the  order  is  only  a  charge  in  equity, 
and  the  parties  must  go  into  a  court  of  equity  to  work  out 
the  remedy.]     At  all  events,  the  notice  by  the  bank,  that 
the  plaintiff  might  receive  the  dividends  on  applying  for 
them,  was  a  waiver  of  the  lien. 

vidcnd ;  but  no  proprietor,  nor  his  part  of  such  dividend  until  each 

executors,  administrators,  or  other  arrear,  ^and  all  interest  theieoni 

representatives,  being  in  arrear  in  shall  have  been  fully  paid." 
respect  of  any  instalment  or  call,         (a)  11  M.  &  W.  67* 
shall  be  entitled  to  receive  any         (b)  3  Hare,  235. 
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Pabkb,  B. — There  is  no  doubt  that  the  plaintiff  was  not  1848. 
entitled  to  the  dividends  until  he  went  to  the  bank  and  Hagui 
demanded  them;  then,  if  at  that  time  the  bank  had  a  dahdmok. 
lien  on  the  dividends  as  well  as  the  shares,  this  money 
was  never  money  had  and  received  for  the  plaintiff's  use. 
The  notice  by  the  bank,  that,  on  a  future  day,  a  dividend 
would  be  payable,  does  not  amount  to  a  waiver  of  their 
rights,  for  they  must  give  notice  to  each  shareholder,  in 
whatever  state  his  account  may  be.  The  question  is,  whe- 
ther, upon  the  true  construction  of  the  deed,  the  bank  has 
a  lien  on  the  proceeds  of  the  shares,  as  well  as  upon  the 
shares.  It  would  be  strange  if  they  had  not  provided  for 
that  security,  which,  according  to  the  existing  state  of  the 
law,  they  would  have  as  partners.  No  doubt,  at  common 
law,  one  partner  has  a  lien  upon  all  that  another  partner 
has  a  right  to  receive.  Then,  is  there  anything  in  this 
deed  to  shew  a  contrary  intention?  It  authorises  the  di- 
rectors "  to  sell  and  dispose  of  the  shares,  either  wholly  or 
in  part,  or  otherwise  to  deal  with  the  same  as  the  case 
may  seem  to  require,  in  order  to  obtain  payment  of  the 
debts."  That  is  sufficient  to  give  a  lien,  not  merely  on 
the  shares,  so  as  to  transfer  them  at  the  market  price,  but 
if,  instead  of  selling  the  shares,  which  might  be  an  injury 
to  the  property,  they  choose  to  work  out  the  debt  by  means 
of  the  dividends,  it  is  competent  for  them  to  do  so;  and 
in  that  case,  they  have  the  power  of  retaining  the  divi- 
dends in  order  to  satisfy  the  arrears  due  from  the  cus- 
tomer.    I  therefore  think  that  the  nonsuit  was  right. 

Alderson,  B.,  concurred. 

RoLPE,  B. — The  illustration  from  the  stat  1  &  2  Vict 
c.  110,  is  unfortunate;  for  the  legislature  took  it  for 
granted,  that,  when  they  gave  a  charge  upon  the  stock, 
the  dividends  were  to  be  affected  by  it    Doubts,  however, 
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1848. 
Haous 

V, 

Dahdisov. 


having  been  entertained,  they  passed  a  declaratory  act,  the 
3  &  4  Vict  c.  82,  saying  that  the  provisions  of  the  first 
act  should  be  deemed  to  extend  to  dividends. 

Rule  discharged. 


June  30. 

The£ftctof 
anaooount 
havinff  been 
opened  with  a 
blanker  by  one 
of  twopart- 
nen  in  hb  own 
name,  is  not 
ooncluaive  to 
shew  that  the 
aooount  waa 
opened  on  bis 
own  behalf; 
but  it  IB  com- 
potent  for  the 
tinker  to 
proye  that  he 
was  acting  as! 
the  agent  of 
the  partner- 
ship, and  that 
the  account 
was  theirs. 
The  mere  cir- 
cumstance, 
however,  of  the 
money  depo- 
sited beinc: 
partaenhip 
property,  is 
not  sufficient 
for  that  pur- 
pose. 


CooKE  and  Fabqxiar  v.  Seelby  and  Another. 

jljlSSUMPSIT. — The  declaration  contained  a  special 
count  for  a  breach  of  contract  by  the  defendants,  as 
bankers,  in  not  honouring  the  plaintiffs'  check;  also  a 
count  for  money  lent.  The  defendants  pleaded  (with 
other  pleas)  non  assumpserunt. 

At  the  trial,  before  Platty  B.,  at  the  Somersetshire  Spring 
Assizes,  1848,  it  appeared  that  the  plaintiff,  Farquar,  had 
opened  an  account  with  the  defendants,  who  were  bankers 
at  Bridgewater.  Farquar  carried  on  business  under  the 
name  of  the  Bridgewater  Coal  Company,  and  Cooke,  the 
other  plaintiff,  was  a  dormant  partner  in  the  concern;  but 
that  fact  was  unknown  to  the  defendants.  The  pass-book, 
which,  as  usual,  was  alternately  in  the  possession  of  the 
banker  and  the  customer,  was  headed  "John  Farquar, 
Esq.,  B.  C.  C."  (meaning  "  Bridgewater  Coal  Company"). 
It  was  proved  that  some  of  the  partnership  monies  had 
been  at  times  paid  into  this  account,  and  a  letter  was  put 
in  evidence,  written  by  Farquar  to  the  defendants,  in  which 
he  spoke  of  "  withdrawing  the  Company's  account"  On 
the  part  of  the  defendants  it  was  submitted,  that  the  ac- 
count was  opened  by  Farquar  on  his  own  behalf,  and  that 
there  was  no  evidence  to  go  to  the  jury  of  the  plaintiff 
Cooke  being  a  party  to  the  contract;  and  SimSY.BrU- 
tain  (a)  and  Sims  v.  Bond  (b)  were  cited.  The  learned 
judge,  being  of  that  opinion,  nonsuited  the  plaintiffa 


(a)  4  B.  A  Ad.  375. 


(b)  6  B.  a?  Ad.  389. 
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Crowder  obtained  a  rule,  calling  on  the  defendants  to      ^  1848. 
shew  cause  why  the  nonsuit  should  not  be  set  aside,  and 
a  new  trial  granted;  against  which — 

Kinglake,  Serjt,  Barstow,  and  Phinn,  shewed  cause. — 
Upon  the  evidence  the  nonsuit  was  right  The  relation 
of  banker  and  customer  creates  a  contract  of  a  special 
nature:  Pott  y,  Clegg  (a).  A  breach  of  such  contract  is 
charged  in  the  first  count;  and  there  is  a  distinct  issue  as 
to  whether  both  Farquar  and  Cooke  were  customers  of 
the  bank.  The  facts  shew  that  the  contract  was  with 
Farquar  alone,  and  that  renders  inapplicable  the  rule  laid 
down  in  Coihay  v.  FenneU  (6),  where  it  is  said,  "  If  an 
agent  makes  a  contract  in  his  own  name,  the  principal 
maj  sue  and  be  sued  upon  it;  for  it  is  a  general  rule,  that 
whenever  an  express  contract  is  made,  an  action  is  main- 
tainable upon  it,  either  in  the  name  of  the  person  with 
whom  it  was  actually  made,  or  in  the  name  of  the  person 
with  whom  in  point  of  law  it  was  made."  Skinner  v. 
Stocks  (c)  is  to  the  same  effect  In  Alexander  v.  Bar- 
ker (d),  the  defendant  applied  to  one  member  of  a  bank- 
ing establishment  for  a  loan  of  money,  which  the  latter 
advanced  out  of  funds  in  which  he  and  his  partners 
were  jointly  interested;  and  it  was  held,  that  the  firm 
might  sue  the  defendant  for  money  lent  Bayley,  B.,  there 
said,  he  remembered  "  that  it  was  at  one  period  the  im- 
pression of  Lord  EUenborough^  that  where  money  was 
lent  by  a  partner,  the  action  must  in  all  cases  be  brought 
by  the  individual  with  whom  the  contract  was  made;  but 
he  was  afterwards  convinced  of  what  is  doubtless  the  true 
rule,  viz.  that  where  a  contract  is  made  by  one  on  behalf 
of  others,  the  action  may  be  brought  in  the  name  of  the 
principals."  And  BoUand,  B.,  says,  "  If  one  party  applies 
to  another  for  the  loan  of  money,  and  is  so  much  in  the 

(fl)  16  M.  k  W.  asi.  {t)  4  B.  <fe  Aid.  437. 

{h)  10  B.  k  C.  671.  (<0  »  C.  A  J.  133i 
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1848.  dark  as  not  to  know  whether  the  party  to  whom  he  ap- 
plies is  the  member  of  a  firm  or  not,  the  applicant  must 
take  his  chance  as  to  whether  the  advance  is  made  bj  the 
individual  or  by  the  firm ;  but  he  may,  if  he  choose  so  to 
do,  guard  himself,  by  saying  expressly  that  he  deals  with 
him  individually."  Here  the  act  of  Farquar,  in  opening 
an  account  in  his  own  name,  amounts  to  a  declaration 
that  the  account  is  opened  for  himself  individually,  and 
not  on  behalf  of  the  Company.  [Parke,  B. — It  is  a  ques- 
tion of  fact,  whether  he  was  acting  on  his  own  behalf  in 
lending  the  money,  although  he  got  it  from  the  partner^ 
ship,  or  whether  he  was  lending  the  partnership  money. 
The  circumstance  of  the  pass-books  having  the  letters 
"  B.  C.  C."  in  them,  was  some  evidence  for  the  jury  that  he 
was  lending  the  money  on  behalf  of  the  partnership.] 
Where  a  contract  was  made  by  one  of  several  partners  in 
his  individual  capacity,  who  at  the  time  declared  that  the 
subject-matter  of  the  contract  was  his  property  alone,  it 
was  held  that  his  declaration  was  evidence  against  all  the 
partners,  and  therefore  they  could  not  sue  jointly  on  such 
a  contract:  Liicas  v.  De  La  Cour  (a).  [Aldersoriy  B. — In 
that  case  there  was  the  declaration  of  one  partner  that 
the  property  belonged  to  him  alone,  so  there  could  be  no 
reasonable  doubt  that  the  contract  was  made  with  him 
only,  and  not  jointly  with  the  other  partners.  The  difli- 
culty  here  Is,  that  it  is  ambiguous.]  Beckham  v.  Drake  (6) 
has  no  bearing  on  the  present  point;  the  question  there 
being,  whether  a  dormant  partner  could  be  joined  in  an 
action  for  the  breach  of  an  agreement,  though  not  a  party 
named  in  or  signing  it.  Endy  v.  Lye  (c),  and  Siffkin  v. 
Walker  (d),  were  cases  on  bills  of  exchange,  and  on  that 
ground  distinguishable.  In  Trueman  v.  Loder  (e),  Lord 
Denman,  C.  J.,  says,  "  Some  cases  were  quoted,  in  which 

(a)  1  M.  it  Sel.  249.  (d)  2  Camp.  308. 

(b)  9  M.  <k  W^  79.  (<?)  11  A.  &  E.  589. 

(c)  16  East,  7.  ■ 
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the  question,  whether  an  agent  or  partner  bound  himself 
only,  or  his  principal  or  firm,  has  been  held  to  depend 
upon  his  intention  to  deal  for  himself,  or  for  the  principal 
or  partnership.  But  on  examining  all  those  cases,  it  will 
be  found  that  the  contracting  party  was  carrying  on  two 
different  concerns,  one  for  himself,  the  other  for  his  prin- 
cipal or  his  firm.  The  world  would  know  him  in  two 
different  characters;  and  each  party  dealing  with  him  was 
bound  to  inquire  in  which  he  appeared  on  any  particular 
occasion/'  Here,  Farquar  having  had  dealings  with  the 
defendants  in  his  individual  name,  it  is  not  competent  to 
them  to  say  that  he  was  a  member  of  a  partnership,  and 
did  not  contract  on  his  own  account.  [Parke,  B. — Al- 
though the  money  may  be  partnership  money,  yet  if  one 
partner  lends  it  as  his  own,  he  must  sue  alone,  for  there 
is  no  privity  between  the  other  partners  and  the  person 
to  whom  the  money  is  lent]  Suppose  Farquar  had  died, 
and  then  Cooke,  a  perfect  stranger  to  the  bank,  had  drawn 
a  cheque,  would  the  bankers  have  been  bound  to  honour 
it  ?  [Parke,  B. — It  is  not  a  necessary  part  of  the  contract 
that  the  bankers  should  honour  the  drafts  of  the  two: 
it  may  be  a  contract  with  Cooke  and  Farquar,  that  the 
bankers  should  honour  the  drafts  of  Farquar  only.]  The 
memorandum  on  the  pass-book  was  merely  a  mode  of 
ear-marking  the  account. 

Montague  Smith  (Crowder  with  him),  in  support  of  the 
rule. — The  fact  of  the  account  being  opened  in  Farquar's 
name  is  not  conclusive ;  but  it  was  a  question  for  the  jury, 
whether,  in  opening  the  account,  he  was  not  really  acting  as 
agent  for  the  Company.  [Parke,  B. — In  Sims  v.  Bond  (a), 
the  Court  considered  that  it  might  be  shewn  that  a  banking 
account,  though  in  the  name  of  one  partner,  was,  in  truth, 

{a)  5  B.  &  Ad.  38J>. 
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1848.  the  partnership  account;  but  then  it  must  be  made  out  bj 
distinct  evidence.] — The  letter  addressed  by  Farquar  to  the 
defendants,  in  which  he  speaks  of ''  withdrawing  the  com- 
pany's account/'  was  strong  evidence  to  shew  that  he  was 
acting  on  behalf  of  the  partnership.  If  the  account  had 
been  overdrawn,  might  not  the  bankers  have  sued  the 
Company  ?     [Ho  was  then  stopped  by  the  Court] 

Parke,  B. — We  think  there  is  evidence  which  ought  to 
have  been  submitted  to  the  jury,  that  Farquar,  in  opening 
the  account,  was  acting  as  agent  for  the  jiartnership.  The 
mere  fact  of  the  money  being  partnership  property  would 
not  be  sufficient,  because  one  partner  might  take  a  por- 
tion of  the  partnership  property,  and  lend  it  to  another; 
but  in  this  case  there  are  two  circumstances  which  did 
not  occur  in  Sims  v.  Boiid :  one  is,  that  though  the  account 
was  opened  in  the  name  of  Farquar,  the  letters  "  R  C.  C." 
were  in  the  pass-book.  It  is  for  the  jury  to  decide  whether 
by  that  Farquar  meant  to  keep  the  account  on  behalf  of 
the  Coal  Company,  or  whether  those  letters  were  a  mere 
private  memorandum.  Further,  the  letter  which  Farquar 
wrote  to  the  bank  is  some  evidence  for  the  jury  that  he 
was  acting  on  behalf  of  the  Coal  Company.  Perhaps  it 
would  have  been  wise  to  have  considered  a  banking  ac- 
count as  kept  only  by  the  person  in  whose  name  it  is. 
However,  Sinis  v.  Bond  decided  that  the  private  name 
in  the  pass-book  is  not  conclusive,  as,  by  the  usage  of 
merchants,  the  name  on  a  bill  of  exchange;  but  its  only 
effect  is  to  throw  upon  the  parties  suing  the  obligation  of 
shewing  that  they  were  the  real  contracting  parties.  The 
question  in  this  case  will  be,  whether  that  is  made  out  to 
the  satisfaction  of  the  jury.  If  this  had  not  been  a  deposit 
by  a  partner,  but  by  a  third  person,  the  matter  might  have 
been  set  at  rest,  by  calling  that  person  to  prove  on  whose 
account  he  really  was  lending  the  money  to  the  bank 
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The  difficulty  is  increased  when  the  person  who  opens  the      ^^0^* 
account  is  not  merely  the  agent  of,  but  a  partner  in,  the 
firm  on  whose  behalf  he  opens  the  account 

Alderson,  B. — I  am  of  the  same  opinion.  There  was  a 
very  slight  case ;  but  still  there  was  evidence  to  go  to  the 
jury  on  the  question  whether  Farquar,  in  opening  the  ac- 
count, was  really  acting  as  agent  for  the  partnership,  or 
on  his  own  behalf. 

Platt,  B. — Possibly  I  entertained  a  wrong  impression ; 
but  I  am  still  of  opinion  that  there-  was  no  evidence  for 
the  jury.  The  account  was  opened  by  Farquar,  but  the  pass- 
book was  headed  with  the  letters  "  B.  C.  C,"  in  addition 
to  his  name.  That  may  have  been  for  the  purpose  of  dis- 
tinguishing this  Farquar  from  another  customer  of  the 
same  name.  If  the  account  was  intended  to  be  opened 
and  carried  on  with  the  money  of  the  partnership,  the 
items  do  not  correspond,  and  they  are  perfectly  incon- 
sistent with  the  letter  written  by  Farquar,  in  which  he 
assumes  to  act  for  the  Company.  Perhaps  my  impression, 
though  strong,  is  erroneous.  There  ought,  therefore,  to 
be  a  new  trial 

Rule  absolute. 
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Doe  cL  Ekioht  v.  Richard  Sfehceb. 
jfdyiz.  Same  v.  Sansum. 

The  Genend  X  HIS  was  an  ejectment,  brought  on  the  demise  of  John 
S'g^s,'^*^  Knight,  dated  the  10th  of  July,  1842,  to  recover  one  un- 
c.  109, «.  16,      divided  moiety  or  half  part  of  and  in  a  house  and  orchard 

auihonaesthe  .  . 

oommiaaonera  and  two  meadows,  in  the  parish  of  Martock,  in  the  county 

tioQ  of  Umd  of  Somerset.    At  the  trial,  before  Piatt,  R,  at  the  Summer 

S^^^the  Assizes  for  that  county,  in  the  year  1845,  a  verdict  was 

Tw\uet^  in  found  for  the  plaintiff,  subject  to  the  opinion  of  the  CSourt 

tenantB  in  ou  a  case'  which  stated  in  substance  as  follows: — 

azr^ord^  The  lessor  of  the  plaintiff  claims  to  be  entitled  under 

f^A  i^  the  will  of  Elizabeth  Goodden,  hereinafter  set  out 

local  act  for  ' 

inclosing  land  By  indentures  of  lease  and  release,  bearing  date  the  15th 
parish  of  M.,  and  16th  days  of  May,  1758,  certain  tenements  and  lands 
s?8i),  enabled   (including  the  entirety  of  the  lands,  one  undivided  moiety 

conunifHionera 

to  make  exdianges  of  land  with  the  consent  of  the  owners,  whether  tenants  in  fee-siinple  or 
for  life.  Sect.  32  provided  for  the  costs  of  partition ;  but  there  was  no  clause  in  tenns  anther- 
ising  partitions.  The  69  Qeo.  8  received  the  royal  assent  on  the  19th  May,  1819,  at  wfaicfa  lime 
0.  was  seised  of  an  undivided  moiety  of  certain  land  in  M.  for  the  life  of  K.,  the  other  moiety 
being  vested  in  A.  S.  in  fee.  On  the  2nd  August,  1819,  G.  and  A.  S.  made  a  daim  in  writing 
under  the  41  Qeo.  3,  c.  109,  in  respect  of  the  land  so  held  by  them  as  tenants  in  common; 
and  on  the  18th  September,  1819  A.  S.  died  intestate,  leaving  E.  S.  his  heir.  On  tiie  11th 
August,  1826,  the  commissioners  made  their  award,  and  thereby  made  certain  allotments^ 
numbered  respectively  on  a  map  13,  87,  and  88,  to  C.  and  A.  S.,  in  respect  of  their  interests 
in  the  open  lands  to  be  allotted  and  divided;  and  they  also,  under  the  head  **  Exchanges,'* 
allotted  to  £.  S.  an  undivided  moiety  of  certain  land  sought  to  be  recovered  in  this  action,  as 
also  of  the  said  three  pieces  of  land  numbered  13,  87,  and  88,  the  other  moiety  beii^  therun 
stated  to  be  already  vested  in  £.  S.  in  exchange  for,  as  well  the  undivided  moiety  of  the  said 
£.  S.  in  certain  other  old  incloeed  lands,  which  the  commissioners  thereby  allotted  to  C,  the 
other  moiety  thereof  being  therein  stated  to  be  then  already  vested  in  him,  as  also  the  entire^ 
of  a  close  belonging  solely  to  £.  S. : — Held,  that  the  local  act  having,  by  the  32nd  section, 
contemplated  partitions,  but  containing  no  authority  for  that  purpose,  the  legiriature  must 
have  intended  that  they  should  be  effected  under  the  4 1  Geo.  3,  c  1 09,  s.  16 ;  and  that  this  allot- 
ment could  not  be  supported  as  a  partition  under  that  act ;  because,  first,  C.  was  only  tenant 
pur  auter  vie,  and,  as  such,  had  no  authority  to  consent  to  a  partition ;  secondly,  becaose  one 
of  the  tenants  in  common  was  to  take  as  his  share  in  severalty  a  close  which,  before  the  parti- 
tion, formed  no  part  of  the  land  held  in  common,  but  was  the  separate  property  of  the  other 
tenant  in  common. 

Also,  that  the  words  "tenants  for  life,**  in  the  31  st  stection  of  the  local  act^  59  Geo.  3,  in- 
cluded **  tenants  pur  auter  vie,"  and  that  the  allotment  ^-as  good  under  that  act  as  an 
exchange. 

Also,  that  two  tenants  in  common  may  exchange  H-ith  e<ach  other  their  respective  moieties 
of  different  parts  of  the  lan<l  held  in  common;  and  where  the  moiety  of  an  estate  is  settled  to 
URS,  with  a  power  of  exchange  in  the  tniblei'S,  such  a  j»ower  may  he  well  executed  by  dividing 
the  land  into  two  portions  to  \*e  held  in  severalty,  one  to  the  uses  of  the  settlentent,'the  other 
by  the  party  entitled  t«>  the  otlier  moiety. 

Also,  that  the  allotments  nuule  to  C.  and  A.  S.  were  not  void  by  reason  of  their  having  been 
made  after  the  death  of  A.  S.,  and  when  £.  S.,  his  heir,  was  entitled. 
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whereof  is  sought  to  be  recovered  in  this  action)  were  li-  1848. 
mited,  after  the  solemnisation  of  a  then  intended  marriage, 
which  afterwards  took  effect,  between  Thomas  Goodden  and 
Ann  Damer,  to  the  use  of  the  said  Thomas  Goodden  for  life, 
remainder  to  trustees  to  support  contingent  uses,  remainder 
to  the  use  of  the  child  or  children  of  the  said  intended  mar- 
riage, in  such  shares  and  proportions,  and  for  such  estates 
and  interests,  as  the  said  Thomas  Goodden  and  Ann  his  in- 
tended wife,  or  the  survivor  of  them,  should  by  any  deed 
or  deeds,  or  by  his  or  her  last  will  and  testament,  limit  or 
appoint;  and  in  default  of  such  limitation  or  appointment, 
to  various  uses,  which  did  not  take  effect 

The  said  Thomas  Goodden  and  Ann  Damer  were  married 
on  the  20th  day  of  August,  1758.  Thomas  Goodden  died 
before  his  wife,  on  the  12th  day  of  October,  1779.  There 
were  issue  of  Thomas  Goodden  and  Ann  Damer  five  chil- 
dren. Of  these  children  there  were  two  only,  viz.  Ann  and 
Elizabeth,  who  became  material  to  the  title.  Ann  was 
born  on  the  7th  of  September,  1 762,  was  married  to  Thomas 
Knight  on  the  25th  of  November,  1783,  and  died  in  De- 
cember, 1795.  Elizabeth  was  born  on  the  27th  of  Feb- 
ruary, 1764,  and  died  unmarried,  on  the  24th  of  February, 
1787. 

The  said  Ann  Goodden  (formerly  Ann  Damer),  after  the 
death  of  Thomas  Goodden,  her  husband,  by  an  indenture 
of  appointment,  bearing  date  the  8th  day  of  March,  1784, 
in  pursuance  of  the  power  vested  in  her  by  the  hereinbefore- 
mentioned  indentures,  duly  limited  and  appointed  the  lands 
and  tenements  included  in  those  indentures,  from  and  after 
the  death  of  the  said  Ann  Goodden,  to  the  use  of  the  said 
Ann  Knight  and  Elizabeth  Goodden,  in  fee,  as  tenants  in 
common. 

The  said  Elizabeth  Goodden  died  before  her  mother,  on 
the  24th  of  February,  1 787,  seised  by  virtue  of  the  before- 
mentioned  appointment  of  the  reversion  in  fee,  expectant 
on  the  death  of  her  mother,  of  and  in  one  undivided  moiety 
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1848.        of  the  said  tenements  and  lands  mentioned  in  the  above- 
mentioned  indentnrea   The  said  Elizabeth  Goodden  being 
80  seised  made  a  will,  dated  the  11th  of  December,  1786, 
under  which  the  lessor  of  the  plaintiff  now  claims  title. 
The  material  parts  of  this  will,  which  was  duly  executed 
and  attested  to  pass  real  estate,  were  as  follows: — ''I  give 
and  devise  all  and  singular  the  messuages,  tenements,  lands, 
and  hereditaments  which  I  am  seised  of  or  entitled  unto, 
either  in  possession,  reversion,  remainder,  or  expectancy, 
situate,  lying,  and  being  within  the  parish  of  Martock,  or 
elsewhere  in  the  county  of  Somerset,  unto  my  brother-in- 
law,  and  sister,  Ann  Knight,  his  wife,  of  Bower  Hinton, 
yeoman,  for  and  during  the  term  of  their  natural  lives; 
and  from  and  after  their  decease,  I  give  and  devise  the 
same  unto  my  nephew,  John  Goodden  Knight,  son  of  my 
said  brother-in-law  and  sister,  Ann  Knight,  his  heirs  and 
assigns  for  ever.      But  in  case  the  said  John  Gt>odden 
Knight  should  not  survive  my  said  brother-in-law  and 
sister,  Thomas  and  Ann  Knight,  and  should  die  without 
an  heir  lawfully  begotten,  then  and  in  such  case  I  give 
and  devise  the  same  to  the  next  heir  of  the  said  Thomas 
and  Ann  Knight,  my  brother-in-law  and  sister  as  afore- 
said, their  heirs  and  assigns,  for  ever." 

The  said  Ann  Goodden,  the  mother  of  the  testatrix,  died 
in  September,  1793.  John  Goodden  Knight,  mentioned 
in  the  said  will,  died  shortly  after  the  testatrix,  viz;,  in 
June,  1787,  without  issue;  in  fact,  he  was  then  a  child 
not  a  year  old.  Soon  after  the  death  of  this  son,  another 
son  of  the  said  Thomas  and  Ann  Knight  was  bom,  who 
was  also  called  John  Goodden.  This  last  John  Goodden 
Knight  was  born  in  November,  1787.  On  the  3rd  of  No- 
vember, 1811,  he  married  Mary  Welch;  he  died  in  June, 
1823 ;  Mary,  his  wife,  died  in  June,  1833.  The  lessor  of  the 
plaintiff  is  the  eldest  son  of  the  marriage  of  the  said  last 
mentioned  John  Goodden  Knight  and  Mary  his  wife. 
The  said  Thomas  Knight,  and  Ann  his  wife  are  both 
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dead.    The  said  Ann,  the  wife,  died  in  December,  1796,         1848. 
and  the  said  Thomas  Knight  died  in  June,  1842. 

The  case  then  set  out  indentures  of  lease  and  release, 
bearing  date  the  1st  and  2nd  of  July,  1814,  between  Thomas 
Knight,  described  as  surviving  devisee  for  life,  and  the  se- 
cond-named John  Goodden  Knight,  described  as  reversion- 
ary devisee  in  fee  under  the  will  of  Elizabeth  Goodden, 
(and  certain  parties,  mortgagees  and  trustees),  whereby 
the  undivided  moiety  of  the  lands  and  tenements  included 
in  the  indentures  of  the  15th  and  16th  of  May,  1758,  vested 
in  Robert  Chaffey  and  William  Chaffey,  during  the  life  of 
Thomas  Knight 

In  the  59  Geo.  3,  an  act  was  passed,  intituled,  "  An  Act 
for  inclosing  lands  within  the  parishes  of  Martock  and 
Muchelney,  in  the  county  of  Somerset" 

On  the  14th  of  August,  1826,  the  commissioners  acting 
under  the  above-mentioned  act  made  their  award  in  writ- 
ing under  their  hands  and  seals,  whereby,  after  reciting 
(inter  alia)  the  above-mentioned  act,  wherein  is  recited  the 
41  Geo.  3,  intituled,  ''  An  Act  for  consolidating  in  one  Act 
certain  provisions  usually  inserted  in  Acts  of  Inclosure, 
and  for  facilitating  the  mode  of  proving  the  several  facts 
usually  required  on  the  passing  of  such  Acts,"  the  com- 
missioners awarded  (so  far  as  material  to  the  present  ques- 
tion) as  follows: — 

"  We  do  hereby  set  out,  allot,  and  award  all  and  every 
part  and  parts  of  the  open  and  common  arable  fields  and 
lands  and  common  meadows  in  the  said  parish  of  Martock, 
unto  and  between  \he  several  proprietors  of  and  persons 
interested  in  the  same  respectively,  according  to  the  extent 
and  value  of  their  respective  lands,  rights,  and  interests 
therein  before  the  passing  of  the  first  recited  act,  in  the 
manner  directed  by  such  act;  (that  is  to  say),  inter  alia, 
unto  Robert  Chafiey,  William  Chafifey,  and  Arthur  Spencer, 
one  piece  or  parcel  of  meadow-land,  containing  by  admea- 
surement one  acre,  two  roods,  and  three  perches,  lying  in 
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1848.  Hinton  Mead,  numbered  13  on  Hinton  Mead  map,  in  lieu 
of  and  satisfaction  for  the  lands,  rights,  and  interests  of 
the  said  Robert  Chaffej,  William  Chaffey,  and  Arthur 
Spencer,  in  the  said  meadow  called  Hinton  Mead,  the 
entirety  of  which  said  piece  of  land  last  hereinbefore  allot- 
ted is  hereinafter  vested  in  the  said  Arthur  Spencer,  by  an 
exchange  hereinafter  contained.  And  we,  the  said  commis- 
sioners, do  hereby  set  out,  allot,  and  award  all  the  residue 
and  remainder  of  the  said  open  and  commonable  pastures  re- 
spectively, called  Whetmoor,  Lowsham,  and  Case,  unto,  for, 
and  amongst  all  and  every  the  owners  and  proprietors  and 
persons  claiming  and  being  allowed  rights  of  common  there- 
on respectively,  in  the  manner  and  under  the  directions  and 
regulations  of  the  said  first  recited  act;  (that  is  to  say),  [al- 
lotments in  Whetmoor  to  the  proprietors  of  tenements  in 
the  parish  of  Martock;]  unto  Robert  Chaffey,  and  William 
Chafiey,  and  Arthur  Spencer,  one  piece  or  parcel  of  land, 
containing  by  admeasurement  &c.,  numbered  87  on  the 
same  map,  in  respect  of  the  said  Robert  Chaffey's,  Wil- 
liam ChafTcy's,  and  Arthur  Spencer's  freehold  tenement, 
called  Dames;  and  one  other  piece  or  parcel  of  land,  con- 
taining by  admeasurement  &a,  numbered  88  on  the  same 
map,  in  respect  of  the  said  Robert  Chaffey 's,  William 
Chaffey's,  and  Arthur  Spencer's  freehold  tenement,  called 
Blind  Lane." 

And  in  the  said  award  there  is  also  contained,  under 
the  head  "  Exchanges,"  as  follows: — 

"  Also  we,  the  said  commissioners,  in  further  pursuance 
and  by  virtue  of  the  power  and  authority  to  us  given  in 
and  by  the  said  recited  act  of  Parliament,  do  hereby  set 
out,  allot,  and  award  the  several  lands,  new  allotments, 
and  old  inclosures,  situate  within  the  several  parishes  of 
Martock  and  Muchelney,  and  hereinafter  particularly  de- 
scribed, in  lieu  of  and  exchange  for  each  other,  unto  the 
several  persons  respectively  hereinafter  named,  and  in 
such  manner  as  is  hereinafter  expressed  concerning  the 
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same,  such  exchanges  having  been  made  with  the  consent  1648. 
of  the  respective  owners,  proprietors,  and  other  persons 
seised  of  the  lands,  hereditaments,  and  premises  so  respect- 
ively exchanged,  such  consent  having  been  testified  by 
writing  under  their  respective  hands;  (that  is  to  say),  unto 
the  said  Edward  Spencer  one  undivided  moiety  of  several 
tenements  and  closes  of  land  hereinafter  described,  the 
other  undivided  moiety  being  already  vested  in  the  said 
Edward  Spencer;  (that  is  to  say),  the  capital  messuage  or 
dwelling-house,  with  the  outhouses,  garden,  and  orchard 
thereto  belonging,  containing  by  admeasurement  &&; 
three  closes  of  meadow,  called  Old  Leazes,  containing  by 
admeasurement  &c. ;  a  piece  or  parcel  of  land,  numbered 
13,  on  Hinton  Mead  map,  containing  by  admeasurement 
&a ;  and  two  pieces  or  parcels  of  land,  numbered  respect- 
ively 87  and  88,  on  Whetmoor  map  aforesaid,  containing 
together  by  admeasurement  &c ;  which  said  last  mentioned 
three  pieces  of  land  are  hereinbefore  allotted  and  awarded 
to  the  said  Edward  Spencer  and  Robert  and  William  Chaf- 
fey,  in  exchange  of  and  for  the  moiety  and  lands  next  here- 
inafter allotted  and  awarded  to  the  said  Robert  and  Wil- 
liam Chaffey;  unto  the  said  Robert  Chaffey  and  William 
Chaffey,  the  undivided  moiety  of  him  the  said  Edward  Spen- 
cer of  and  in  the  several  tenements  and  closes  of  land  here- 
inafter described  (the  other  undivided  moiety  of  the  same 
being  already  vested  in  the  said  Robert  Chaffey  and  Wil- 
liam Chaffey);  (that  is  to  say),  a  messuage  or  dwelling- 
house  called  Blind  Lane  House,  with  the  outhouses,  out- 
buildings, garden,  and  orchard  thereto  belonging;  two 
closes  of  meadow,  called  Mill  Closes;  a  close  of  arable, 
called  Dyed  Way ;  a  close  of  arable,  called  Great  Buckland ; 
a  close  of  arable,  called  Little  Buckland;  an  orchard  and 
garden,  called  Saunders's;  and  also  the  entirety  of  a  close 
of  arable  land,  called  Trott's  Acre,  in  exchange  for  the 
said  moiety  last  hereinbefore  allotted  to  the  said  Edward 
Spencer/' 
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1848.  The  said  capital  messuage  or  dwelling-house, with  the  out- 

houses, garden,  and  orchard  thereto  belonging,  and  two  of 
the  said  three  closes  of  meadow,  called  Old  Leazes,  are  the 
premises  in  respect  of  which  this  action  has  been  brought 
The  said  close,  called  Trott's,  formed  no  part  of  the  tene- 
ments contained  in  the  previous  title  set  out  in  this  case. 

The  said  Robert  Chaffey  and  William  ChafTej  were  in 
possession  of  the  undivided  moiety  conveyed  by  the  lease 
and  release  of  the  1st  and  2nd  of  July,  1814,  from  that 
time  until  the  said  award. 

By  indentures  of  lease  and  release,  dated  the  1st  and 
2nd  of  February,  1800,  the  undivided  moiety  which  was 
appointed  to  Ann  Knight,  as  hereinbefore  mentioned,  be- 
came and  was  vested  in  Arthur  Spencer  in  fee  simple. 

The  said  Arthur  Spencer,  together  with  the  said  Robert 
Chaffey  and  William  Chaffey,  on  the  2nd  day  of  August, 
1819,  made  a  claim,  which  was  delivered  to  the  clerk  to 
the  commissioners  acting  in  the  execution  of  the  said  in- 
closure  act,  and  thereby  claimed  to  be  interested  in  the 
lands  intended  to  be  divided,  allotted,  and  inclosed  un- 
der the  said  act,  in  respect  of  the  entirety  of  the  lands,  one 
moiety  whereof  is  sought  to  be  recovered  in  thb  ejectment. 

The  said  Arthur  Spencer  died  on  the  13th  of  September, 
1819,  intestate  as  to  his  real  estate,  leavingEdward  Spencer, 
his  nephew  and  heir-at-law,  him  surviving;  and  the  said 
Edward  Spencer  died  intestate  on  the  8th  of  May,  1831, 
and  was  at  the  time  of  the  said  award  seised  in  fee  of  the 
said  undivided  moiety,  which  was  appointed  as  aforesaid  to 
the  said  Ann  Knight 

The  said  Edward  Spencer,  and  those  claiming  under  the 
said  Edward  Spencer,  down  to  and  including  the  defend- 
ant, have  held  possession  of  the  whole  of  the  premises 
awarded  to  them,  from  the  date  of  the  said  award  to  the 
present  time. 

The  lessor  of  the  plaintiff  claims  to  be  entitled  to  the 
undivided  moiety  sought  to  be  recovered  in  this  action, 
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under  the  said  will  of  the  said  Elizabeth  Goodden,  not- 
withstanding the  said  indentures  of  lease  and  release  of 
the  1st  and  2nd  of  July,  1814,  and  notwithstanding  the 
said  proceedings  under  the  Inclosure  Act  The  defendant 
will  contend,  that,  even  if  the  lessor  of  the  plaintiff  shews 
title  under  the  will,  he  cannot,  upon  the  facts  disclosed  in 
the  case,  maintain  ejectment  for  the  undivided  moiety  of 
the  said  premises. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  enti- 
tled to  recover,  the  verdict  entered  for  him  is  to  stand; 
otherwise  the  verdict  is  to  be  entered  for  the  defendant 
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Humphry^  for  the  plaintiff  (a). — At  the  time  these  allot- 
ments were  made,  it  was  supposed  that  both  parties  were 
seised  in  fee  simple.  The  case  of  Doe  d.  Knight  v.  Chaffey{b) 
shews  that  Robert  Chaffey  and  William  Chaffey  were  only 
tenants  pur  auter  vie,  that  is,  for  the  life  of  Thomas  Knight 
The  question  then  is,  whether  the  allotment  is  good,  either 
as  a  partition  or  an  exchange,  under  the  General  Inclosure 
Act,  41  Geo.  3,  c.  109,  or  the  Local  Act,  59  Geo.  3,  "for 
inclosing  lands  within  the  parishes  of  Martock  and  Mu- 
chelney,  in  the  county  of  Somerset.''  It  is  submitted  that 
it  is  not  an  exchange  but  a  partition,  and,  as  such,  invalid 
for  want  of  a  due  compliance  with  the  provisions  of  the 
General  Inclosure  Act(c).  The  15th  section  of  that  act 
authorises  the  commissioners  to  make  exchanges,  "with  the 
consent  of  the  respective  owners,  proprietors,  or  other  per- 


(rt)  The  case  was  argued  in 
Michaelmas  Term,  1847,  Nov.  10 
and  15. 

{h)  16  M.  <fe  W.  656. 

(c)  Sect.  15  enacts,  "that 
such  commissioner  or  commis- 
sioners shall,  and  he  or  they  is 
and  are  hereby  authorised  to  set 
out,  allot,  and  award  any  mes- 
suages, buildings,   lands,    tene- 


ments, hereditaments,  new  allot- 
ments, or  old  inclosures,  within 
such  parish  or  manors,  in  lieu  of 
or  in  exchange  for  any  other 
messuages,  buildings,  lands,  te- 
nements, hereditaments,  new  al- 
lotments or  old  inclosures,  within 
the  said  parish  or  manors,  or 
within  any  adjoining  parish  op 
place,  so  as  that  all  such  ex- 
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sons  seised  of  the  lands,  hereditaments,  and  premises, 
which  shall  be  respectively  so  exchanged.^^  The  16th  sec* 
tion(a)  enables  the  commissioners  to  mBke  partition  of  the 
messuages,  lands,  and  allotments  "to  such  of  the  said 
owners  or  proprietors  who  shall  be  entitled  to  the  same 


changes  be  made  with  the  con- 
sent of  the  respective  owners,  pro- 
prietors, or  other  persons  seised 
of  the  lands,  hereditaments,  and 
premises,  which  shall  respectively 
be  so  exchanged  as  aforesaid,  or 
of  the  husbands,  guardians,  trus- 
tees, committees  or  attomies, 
acting  for  or  on  behalf  of  such 
owners,  proprietors,  or  other  per- 
sons respectively,  who  are  under 
coverture,  minors,  lunatics,  or  be- 
yond the  seas,  or  under  any  other 
disability  or  inci^>acity  of  acting 
for  themselves  (such  consent  to 
be  testified  by  writing  under  their 
respective  hands),  and  so  that  all 
such  exchanges  be  ascertained 
specified,  and  set  forth  in  the 
award  of  such  commissioner  or 
commissioners,  and  so  that  all 
such  exchanges  of  any  lands, 
tenements,  or  hereditaments,  be- 
longing to  or  held  in  right  of  any 
church,  chapel,  or  ecclesiastical 
benefice,  shall  also  be  made  with 
the  like  consent,  in  writing,  of 
the  bishop  of  the  diocese,  and  of 
the  patron  of  any  church,  chapel, 
or  ecclesiastical  benefice,  for  the 
time  being;  and  all  such  ex- 
changes so  made  as  aforesaid 
shall  be  for  ever  good,  valid,  and 
effectual  in  the  law,  to  all  in- 
tents and  purposes  whatsoever." 
(a)  Sect.  16. — "And  whereas 
it  may  happen  that  some  of  the 
proprietors  of  messuages,  cot- 
tages, tenements,  or  lands,    in 


any  such  parish  or  manor,  and 
persons  entitled  to  allotment  or 
allotments,  to  be  made  by  virtue 
of  any  such  act,  may  be  seised 
thereof  or  entitled  thereto  in 
joint  tenancy,  or  as  coparceners 
or  tenants  in  common,  and  can- 
not, by  reason  of  infancy,  settle- 
ment, or  absence  beyond  seas, 
make  an  effectual  division  there- 
of, be  it  therefore  enacted,  thai 
it  shall  be  lawful  for  any  sadi 
conmiissioner  or  oommisBioiierBy 
and  he  or  they  is  and  are  hereby 
authorised  and  empowered  (upon 
request,  in  writing,  of  such  joint 
tenants  or  coparceners,  at  tenants 
in  common,  or  any  or  either  of 
them,  or  of  the  husbands,  guard- 
ians, trustees,  committees,  or 
attomies  of  such  as  are  under 
coverture,  minors,  lunatics,  or 
under  any  other  incapacity,  as 
aforesaid,  or  absent  beyond  seas), 
to  make  partition  and  division 
of  the  messuages,  cottages,  tene- 
ments, lands,  and  allotment  or 
allotments,  to  such  of  the  said 
owners  or  proprietors  who  shall 
be  entitled  to  the  same,  as  joint 
tenants,  coparceners,  or  tenants 
in  common,  and  to  allot  the  same 
accordingly  to  such  owners  and 
proprietors  in  severalty;  and  from 
and  immediately  after  the  said 
allotments  shall  be  so  made  and 
declared,  the  same  shall  be  holdcn 
and  enjoyed  by  the  person  or 
persons  to  whom  the  same  shall 
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as  joint  tenants,  coparceners,  or  tenants  in  common/'  The 
word  "owner,"  in  those  sections,  means  "owner  in  fee;" 
and  the  41  Geo.  3,  c.  109,  contains  no  provision  enabling 
a  tenant  for  life  to  bind  those  in  remainder.  But,  by  the 
81st  section  (a)  of  the  Local  Act,  59  Geo.  8,  exchanges 
may  be  made  with  the  consent  of  the  owners  and  pro^ 
prietors,  whether  "  tenants  in  fee  simple  or  for  life."  That 
is  an  express  declaration  by  the  legislature,  that,  so  far  as 
regards  an  exchange,  the  consent  of  a  tenant  for  life  shall 
be  sufficient  to  give  it  validity;  but  not  so  with  partitions. 
The  82nd  section  (a),  which  contemplates  the  case  of  par- 


1848, 


be  allotted  in  severalty,  in  such 
and  the  same  manner,  and  sub- 
ject to  such  and  the  same  uses  as 
the  undivided  parts  or  shares  of 
such  estates  would  have  been  held 
in  case  such  partition  and  division 
had  not  been  made." 

(a)  Sect.  31  enacts,  **  that  it 
shall  be  kwfulforthe  said  commis- 
sioners to  set  out,  allot,  and  award 
any  lands,  tenements,  or  here- 
ditaments, within  the  said  several 
parishes  of  Martock  and  Muchel- 
ncy,  or  either  of  them,  in  lieu  of 
or  in  exchange  for  any  other 
lands,  tenements,  or  heredita- 
ments within  the  same  parishes 
respectively,  of  either  of  them, 
or  within  any  adjoining  parish, 
township,  or  place,  provided  that 
all  such  exchanges  be  ascertained, 
specified,  and  declared  in  the 
award  of  the  said  commissioners, 
and  be  made  with  the  consent  of 
the  owner  or  owners,  proprietor 
or  proprietors  of  the  said  lands, 
tenements,  and  hereditaments, 
whether  such  owner  or  owners, 
proprietor  or  proprietors,  shall  be 
a  body  or  bodies  politic,  corpo- 
rate, or  collegiate,  or  a  tenant  or 

D  D 


tenants  in  fee  simple  or  for  life, 
or  in  fee  tail  general  or  special, 
or  by  the  courtesy  of  England,  or 
for  years  determinable  on  any 
life  or  lives,  by  and  with  the 
consent  of  the  lessor  or  lessors, 
but  not  otherwise,  or  with  the 
consent  of  the  guardians,  trus- 
tees, feoffees  for  charitable  or 
other  uses,  husbands,  committees, 
or  attomies  of  or  acting  for  any 
such  proprietors  or  owners  as 
aforesaid,  who  at  the  time  of 
making  such  exchange  or  ex- 
changes shall  be  respectively  in- 
fants, feme  covert,  lunatics,  or 
under  any  other  legal  disability, 
or  who  shall  be  beyond  the  seas, 
or  otherwise  disabled  to  act  for 
themselves,  himself  or  themselves, 
such  consent  to  be  testified  in 
writing,  under  the  common  seal 
of  the  body  politic,  corporate,  or 
ooUegiate,  and  under  the  hands 
of  the  other  consenting  parties 
respectively;  and  all  and  eveiy 
exchange  and  exchanges  so  to  be 
made  shall  be  good,  valid,  and  ef- 
fectual in  the  law,  to  all  intents 
and  purposes  whatsoever." 

D  2 
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1848.  tit  ions  as  distinct  from  exchanges,  leaves  the  former  to 
rest  on  the  provisions  of  the  General  Inclosure  Act.  That 
distinction  between  partitions  and  exchanges  is  preserved 
by  the  legislature  in  the  6  &  7  Will  4,  a  115,  the  37th 
section  of  which  is  in  terms  the  same  as  the  32nd  section 
of  the  Local  Act,  59  Geo.  3.  The  8  &  9  Vict  a  118,  which 
applies  to  the  exchange  of  lands,  by  the  16th  section,  de- 
fines the  meaning  of  the  terms,  ^'persons  interested  in 
land."  It  is  evident,  therefore,  that  the  power  to  make 
exchanges,  and  the  power  to  make  partitions,  rest  upon 
totally  distinct  provisions.  Here  the  partition  could  have 
no  effect  after  the  determination  of  the  estate  of  the  tenant 
for  life,  and  the  lessor  of  the  plaintiff,  who  is  entitled  in 
remainder,  is  not  bound  by  any  act  of  his.  In  McQueen  v. 
Farquar{b\  the  question  was  raised,  whether  a  power  of 
exchange  could  be  executed  by  a  partition;  and  the  Lord 
Chancellor  there  says(c),  "Exchange  and  partition  are 
very  different  According  to  Sheppard's  Touchstone,  and 
other  old  books,  you  cannot  exchange  until  there  has 
been  a  partition.  There  is  infinite  diflS^culty  in  saying,  a 
partition  under  the  execution  of  a  power  by  a  tenant  for 
life,  with  those  who  have  the  inheritance  in  the  other 
moiety,  could  be  called  an  exchange.  I  am  not  surpriised 
that  the  Lords  Commissioners,  in  Abel  v.  Heathcote(d)y  had 
considerable  doubt  upon  it;  and  I  should  rather  have 
said,  upon  that  case,  that  a  partition  was  a  conveyance 
for  *  such  other  equivalent  interest '  in  lands,  according 
to  the  expression  of  the  deed,  as  to  the  trustees  should 
seem  proper,  than  put  it  upon  the  ground  that  a  power  of 

(a)  Sect.  32  enacts,  '^  that  all  manner  and  in  such  proportions 

costs,  charges,  and  expenses  at-  as  the  said  commissionen  shall 

tending  the  making  of  any  ex-  by  their  award  order  and  direct." 

changes  or  partitions  by  virtue  of  (b)  11  Ves.  467. 

this  or  the  said  recited  act,  shall  (c)  Page  476. 

be  paid,  borne,  and  defrayed  by  (d)  4  Bro.  C.  C.  278;   2  Ves. 

the  several  persons  making  such  jun.  98. 
exchanges  and  partitions,  in  such 
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exchanging  authorised  an  exchange  by  partition/'  In  ^848. 
Watkins  on  Conveyancing,  tits.  "Estate  in  Parcenary  "(a), 
and  "Tenancy  in  Common" (6),  it  is  laid  down  as  an  ele- 
mentary principle,  that  "coparceners  cannot  exchange  with 
each  other  until  partition."  In  Sugden  on  Powers  (c),  it 
is  said,  "  In  The  Attomey-Oeneral  v.  Hamilton(d),  Sir  Tho- 
mas Plumer,  V.  C,  thought  it  not  safe  to  act  upon  the 
doctrine,  that  a  power  to  sell  or  exchange  authorised  a 
partition.  A  partition  and  an  exchange  are,  he  observed, 
well  known  modes  of  assurance,  perfectly  distinct  from 
each  other,  each  having  its  own  rules.  A  power  to  make 
a  partition  would  not  warrant  an  exchange."  Here,  al- 
though the  allotment  is  headed  "  Exchange,"  it  is  in  truth 
a  partition.  If  a  party  executes  a  deed  with  the  intention 
of  executing  a  particular  power,  that  will  operate,  although 
the  party  may  possess  another  power:  Boughton  v.  Sandi- 
land8(e);  Sugden  on  Powers,  423(/). — Secondly,  the  allot- 
ment being  made  to  Arthur  Spencer  renders  the  award  void 
at  law,  though  perhaps  it  might  be  sustained  in  equity.  Ar- 
thur Spencer  sent  in  his  claim,  and  afterwards  died,  leaving 
Edward  Spencer  his  heir;  but  the  commissioners,  never- 
theless, make  the  allotment  to  Arthur  Spencer. 

Barstow,  for  the  defendant,  argued,  as  to  the  first  point, 
that,  conceding  there  could  be  no  exchange  until  after  par- 
tition, it  was  evident  from  the  32nd  section  of  the  Local  Act, 
59  Geo.  3,  that  the  legislature  intended  to  authorise  par- 
titions, and  that  this  allotment  would  operate  as  a  valid 
partition  under  the  General  Inclosure  Act,  41  Geo.  3,  c. 
109,  8.  16.  As  to  the  second  point,  he  argued  that  the 
part  of  the  award  headed  "Exchanges,"  shewed  that  the 
commissioners  intended  to  make  the  allotments  to  Edward 


(a)  Page  96,  8th  edit.  (d)  I  Madd.  214. 

(b)  Page  111,  8th  edit.  (f)  3  Taunt.  342. 

(c)  Vol.  2,  p.  481,  7th  edit.  (/)  7th  edit. 
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1848.        Spencer,  as  they  described  him  as  being  in  possession  of 
Arthur's  moiety  of  those  allotments. 

Humphry  replied. 

Cur.  adv.  vnlt 


The  case  of  Doe  d.  Knight  v.  Sansum,  in  which  pre- 
cisely the  same  question  arose,  was  argued  in  Easter  Term 
last,  (May  8),  by 

Humphry y  for  the  plaintiff,  who  adopted  the  same  argu- 
ments as  in  the  former  case. 

Butt,  for  the  defendant,  contended  that  the  plaintiff's 
title  was  barred  by  the  award  made  under  the  Martock 
Inclosure  Act;  that  the  transaction  in  legal  effect  amounted 
to  an  exchange,  and  was  therefore  good.  He  cited  The  At- 
tomey-Oeneral  v.  Ham{Uon(a)y  McQueen  v.  Farquhar{b\ 
Doe  d.  Lord  Suffield  v.  Preston(c),  and  Doe  d.  Sweeting  v. 
Hellard(d). 

Humphry  replied. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B. — This  was  an  ejectment  brought  to  recover  an 
undivided  moiety  of  a  house  and  orchard,  and  of  two  mea- 
dows, in  the  parish  of  Martock,  forming  part  of  the  property 
devised  by  the  will  of  Elizabeth  Goodden,  dated  in  1 786.  Tlie 
case  of  Doe  d.  Knight  v.  Cluiffey(e)  decided  that  the  pre- 
sent lessor  of  the  plaintiff  is  the  person  who,  on  the  death, 

{(i)  1  Madd.  214.  ((/)  9  B.  A  C.  789. 

(b)  11  Vcs.  467.  (0  16  M.  &  W.  656. 

(0  7  B.  <k  C.  392. 
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in  1842,  of  Thomas  Knight,  the  tenant  for  life  under  Eliz^  1848. 
beth  Goodden's  will,  became  entitled  to  the  property  there- 
by devised,  and  he  is  therefore  entitled  to  recover  in  this 
action,  unless  by  some  intermediate  transaction  his  title 
has  been  defeated.  The  defendant  contends,  that  the 
plaintiff's  title  was  destroyed  by  the  effect  of  the  Martock 
Inclosure  Act,  and  the  award  made  in  pursuance  of  it, 
whereby  the  moiety  of  the  house,  orchard,  and  meadows, 
the  subject  of  this  action,  was  allotted  and  awarded  to 
Edward  Spencer,  in  lieu  and  exchange  for  other  property, 
which,  by  the  same  award,  was  allotted  and  awarded  to 
Robert  Chaffey  and  William  Chaffey,  the  parties  then  en- 
titled, by  virtue  of  a  conveyance  from  Thomas  Knight,  of 
his  life  interest  under  Elizabeth  Goodden's  wilL  If  this 
allotment  to  Spencer  was  valid,  the  title  of  the  lessor  of 
the  plaintiff  to  the  moiety  now  in  question  was  defeated. 

The  Inclosure  Act  received  the  royal  assent  on  the  19th 
May,  1819,  at  which  time  the  moiety  of  the  property  de- 
vised by  the  will  of  Elizabeth  Goodden  was  vested  inMessrs. 
Chaffey,  for  the  life  of  Thomas  Knight,  the  other  moiety 
being  vested  in  Arthur  Spencer,  in  fee.  This  property 
consisted  partly  of  messuages  and  old  inclosures,  and  partly 
of  open  land  in  the  parish  of  Martock.  On  the  2nd  Au- 
gust, 1819,  Messrs  Chaffey  and  Arthur  Spencer  duly  made 
a  claim  in  writing,  under  the  Inclosure  Act,  in  respect  to 
the  open  land  to  which  they  were  thus  entitled  as  tenants 
in  common;  and  on  the  13th  September,  1819,  Arthur 
Spencer  died  intestate,  leaving  Edward  Spencer  his  heir. 

On  the  11th  August,  1826,  the  commissioners  under  the 
Inclosure  Act  made  their  award,  and  thereby  made  cer- 
tain allotments,  numbered  respectively  on  the  map  13,  87, 
and  88,  to  Messrs.  Chaffey  and  Arthur  Spencer,  in  respect 
of  their  interests  in  the  open  lands,  to  be  allotted  and  di- 
vided ;  and  they  also,  underthe  head  of  "Exchanges,"  allotted 
to  Edward  Spencer  (inter  alia)  an  undivided  moiety,  as 
well  of  a  messuage,  orchard,  and  meadows  therein  described, 
(being  the  messuage,  orchard,  and  meadows,  the  moiety  of 
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1848.  which  is  sought  to  be  recoyered  in  this  action),  as  also  of 
the  said  three  pieces  of  land  numbered  13,  87,  and  88,  the 
other  moiety  being  therein  stated  to  be  then  already  vested 
in  the  said  Edward  Spencer,  in  exchange  for,  as  well  the 
undivided  moiety  of  the  said  Edward  Spencer  in  certain 
other  old  inclosed  lands  in  the  said  parish,  which  the  said 
commissioners  thereby  allotted  to  the  said  Messrs.  Chafiej, 
the  other  moiety  thereof  being  therein  stated  to  be  then 
already  vested  in  them,  as  also  the  entirety  of  a  close  called 
Trott's  Close,  belonging  solely  to  Spencer.  If  this  award 
was  effectual  to  pass  the  moiety  of  the  messuage,  orchard, 
and  meadows  in  question  to  Edward  Spencer,  then  the 
present  lessor  of  the  plaintiff  is  barred,  and  he  cannot 
recover. 

It  was  however  objected,  that  this  allotment,  though 
described  in  the  award  as  an  exchange,  was  in  truth  not 
an  exchange,  but  a  partition,  and  that  the  act,  though  it 
authorises  exchanges,  does  not  authorise  partitions. 

It  is  true  that  there  is  no  clause  in  the  Act  authorising 
partitions,  though  there  is  a  clause,  namely,  s.  31,  authoris- 
ing exchanges,  if  made  with  the  consent  of  the  owners,  the 
section  in  substance  defining  who  are,  for  the  purpose  of 
such  consent,  to  be  considered  owners.  But  although  the 
Local  Act  does  not  in  terms  authorise  partitions,  yet  it 
certainly  contemplates  their  being  made,  for,  in  section  32, 
express  provision  is  made  for  the  costs  attending  them. 

The  legislature,  therefore,  contemplating  the  making 
partitions,  but  having  given  no  express  authority  for  that 
purpose  in  the  Local  Act,  must  have  intended  that  they 
should  be  effected,  when  necessary  or  expedient,  under  the 
provisions  of  the  General  Inclosure  Act,  41  Geo.  3,  a  109. 
The  16th  section  of  that  act  is  as  follows  (a):  [His  Lord- 
ship read  the  section.] 

This  section,  it  will  be  observed,  authorises  the  com- 
missioners to  make  partition  of  land  held  in  common,  upon 

{a)  Ante,  p.  760,  note. 
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the  request  in  writing  of  the  tenants  in  common,  or  any  or  1848. 
either  of  them.  Now,  in  this  case,  Edward  Spencer  was, 
at  the  date  of  the  award,  seised  in  fee  of  one  moiety  of  the 
messuage,  orchard,  and  meadows,  as  tenant  in  common 
with  the  parties  entitled  under  Elizabeth  Goodden's  will 
to  the  other  moiety;  and  under  the  award,  he  in  like  man- 
ner became  entitled,  as  heir  of  Arthur  Spencer,  to  a  moiety 
of  the  new  allotments  made  to  the  Messrs.  Chaffey  and  to 
Arthur  Spencer,  in  respect  of  their  interests  in  the  lands 
to  be  divided  and  inclosed.  Such  being  the  interests  of 
the  different  parties,  the  commissioners  have  allotted  a 
moiety  of  part  of  the  property  so  held  in  common  to 
Edward  Spencer,  and  the  moiety  of  the  other  part  to  the 
Messrs.  Chaffey,  as  the  parties  in  possession  of  the  moiety 
derived  from  Elizabeth  Goodden's  will. 

On  the  part  of  the  plaintiff,  it  was  contended,  that  this 
allotment,  though  described  as  an  exchange,  was  in  truth 
a  partition,  and,  as  such,  invalid,  for  want  of  a  due  com- 
pliance with  the  General  Inclosure  Act 

We  are  all  clearly  of  opinion,  that,  as  a  partition,  it  can- 
not be  supported. 

On  referring  to  the  16th  section  of  the  General  Inclo- 
sure Act,  it  appears  that  the  commissioners  have  authority 
to  make  partition,  at  the  request,  in  writing,  of  the  tenants 
in  common,  or  any  or  either  of  them.  It  is  not  necessary, 
as  in  case  of  exchanges,  that  there  should  be  the  consent 
of  both  parties.  The  commissioner  is  authorised  to  make 
partition  at  the  request  of  any  one  of  the  tenants  in  com- 
mon ;  and  this  distinction  is  founded  on  very  good  grounds. 
Putting  the  Inclosure  Act  out  of  the  question,  no  exchange 
could  be  made  without  the  concurrence  of  both  the  ex- 
changing parties ;  whereas  any  one  tenant  in  common 
can  compel  a  partition.  And  it  is  very  reasonable,  there- 
fore, that  a  similar  distinction  should  exist  in  respect  of 
the  i>owers  given  to  a  commissioner  of  inclosure.  As  to 
exchanges,  he  has  only  power  to  sanction  what  the  parties 
do  for  themselves.    As  to  partitions,  he  has  power,  at  the 
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1848.        instance  of  any  one  party  interested,  to  bind  all  the  rest 
Now,  in  this  case,  Edward  Spencer  was  one  of  the  tenants 
in  common,  being  entitled  to  his  moiety  in  fee  simple. 
There  can  be  no  doubt,  therefore,  but  that,  on  his  written 
request,  the  commissioners  would  have  had  authority  to 
make  a  valid  partition,  which  would  have  been  binding  on^ 
the  other  tenants  in  common.     But  there  was  no  such  re- 
quest; there  was  a  written  consent  to  the  allotment  in  ex- 
change, after  it  had  been  made;  but  this  is  not  what  the 
16th  section  of  the  GrenenJ  Inclosure  Act  contemplates^ 
and  the  difference  is  one,  not  of  form,  but  of  substanca 
The  meaning  of  the  legislature  was,  that,  at  the  request  of 
one  of  several  tenants  in  common,  the  commissioner  should 
have  power  to  make  what  he  should  consider  a  fair  parti- 
tion.   He  was  intended  to  exercise  his  judgment,    Hia  de- 
cision was  to  bind  the  other  parties,  whether  they  con- 
sented or  not,  and  whatever  might  be  the  extent  of  their 
interests.     Now,  nothing  of  this  sort  was  done  here.     The 
commissioners  do  not  profess,  by  their  award,  to  have  ex- 
ercised any  skill  or  judgment  of  their  own  in  the  division 
of  the  estate.    The  partition,  if  valid,  must  be  so  by  the 
act,  not  of  the  commissioners,  but  of  the  parties  by  whose 
consent  it  was  made;  and  certainly  there  was  no  consent 
of  the  parties  entitled  to  the  moiety  not  belonging  to 
Spencer,  except  of  Messrs.  Chaffey,  who  were  only  tenants 
pur  autre  vie,  and  as  such  had  no  authority  by  the  act  to 
consent  to  a  partition.     This  is  a  fatal  objection  to  any 
partition  the  validity  of  which  is  to  depend  on  the  16th 
section  of  the  General  Inclosure  Act   But  there  is  another 
ground  of  objection  equally  conclusive,  if  the  allotment  is 
to  be  considered  merely  as  a  partition ;  and  that  is,  that 
one  of  the  tenants  in  common  is  to  take  as  his  share  in 
severalty  a  close  of  land,  which,  previous  to  the  partition, 
formed  no  part  of  the  land  held  in  common,  but  was 
the  separate  property  of  the  other  tenant  in  common. 
This  cannot  be  done  on  a  mere  partition.     The  allotment 
being,  therefore,  on  both  these  grounds,  bad  as  a  par- 
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tition,  it  remains  to  consider  whether  it  is  good  as  an      ^  1848. 
exchange. 

The  Local  Act,  sect  81,  authorises  the  commissioner  to 
allot  and  award  any  lands  or  hereditaments  in  exchange 
for  any  other  lands  or  hereditaments,  provided  such  ex- 
change be  with  the  consent  of  the  owners,  whether  as 
tenants  in  fee  simple  or  for  life. 

Now,  here  the  allotments  in  severalty  were  made  with 
the  consent  of  Spencer,  the  owner  in  fee  of  one  moiety, 
and  of  Messrs.  Chaffey,  tenants  pur  autre  vie,  (that  is,  for 
the  life  of  Thomas  Knight,)  of  the  other.  We  think  that  the 
words  of  the  statute,  "  tenants  for  life,"  include  tenants 
pur  autre  vie,  and  so  that  Messrs.  Chaffey  were  enabled 
to  give  a  valid  consent  to  an  exchange;  and  the  only  ques- 
tion, therefore,  is,  whether  the  transaction  can  be  sus- 
tained, as  coming  within  the  description  of  what  the  act 
contemplated  under  the  denomination  of  an  exchange. 

We  think  it  may. 

It  certainly  cannot  be  laid  down,  that  in  every  case  a 
partition  can  be  effected  by  means  of  an  exchange.  It  is 
essential  to  an  exchange,  properly  so  called,  that  it  should 
be  made  between  two  parties  only.  "  The  things  given 
and  taken  in  exchange  run  in  parallel  lines,  and  cannot 
pass  into  three  lines  or  a  triangle:"  per  Curiam,  in  EtonboU 
V.  Bishop  of  Winchester  (a).  So  that,  in  no  case  of  three  or 
more  coparceners  or  tenants  in  common,  can  a  partition 
be  made  by  means  of  an  exchange.  But,  if  A.  and  B.  be 
tenants  in  common  of  Blackacre  and  Whiteacre,  we  can 
discover  no  principle  which  is  to  prevent  A.  from  giving 
his  moiety  of  Blackacre  to  B.,  in  exchange  for  B.'s  moiety 
of  Wliiteacrc.  In  such  a  transaction  all  the  requisites 
of  a  valid  exchange  are  found,  and  the  only  old  author- 
ity against  its  validity  is  a  passage  in  the  Touchstone  (b), 
in  which  it  is  said  that  joint  tenants,  tenants  in  com- 
mon, and  coparceners,  cannot  exchange  the  lands  they 

(«)  3  WiU.  497.  (b)  Page  292. 
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1848.  SO  hold  with  one  another,  before  they  have  made  par- 
tition. No  reason  is  given  for  this  proposition,  and  it 
is  certainly  not  borne  out  by  the  passages  in  Perkins, 
to  which  reference  is  there  made.  Indeed,  it  may  be 
doubted  whether  these  passages  are  referred  to  as  author- 
ities for  the  doctrine  in  question;  and  in  no  other  old 
authority  have  we  been  able  to  discover  any  warrant  for 
what  is  laid  down  in  the  Touchstone.  Mr.  Preston,  in 
his  edition  of  the  Touchstone,  expresses  an  opinion  that 
the  position  is  wrong,  for  he  asks,  what  objection  is  there 
to  an  exchange  of  one  undivided  moiety  of  part  of  the 
lands  for  an  undivided  moiety  of  other  parts  of  the  same 
lands,  as  between  coparceners  and  tenants  in  common? — 
though,  as  between  joint  tenants,  the  unity  of  their  seisin 
may  prevent  the  operation  of  an  exchange.  The  case 
of  M'Queen  v.  Farquharip),  relied  on  by  the  plaintiff's 
counsel,  in  argument,  certainly  shews  Lord  Eldona  opin- 
ion to  have  been,  that  a  power  of  exchange  in  a  settlement 
to  be  effected  under  the  Statute  of  Uses,  would  not  au- 
thorise a  partition.  And  it  seems,  from  Mr.  Bell's  note  to 
Abel  V.  Heathcote(b)y  that  Lord  Eldon  retained  this  opinion 
in  the  year  1820. 

As  a  general  proposition,  it  may  be  true  that  a  power  of 
exchange  does  not  necessarily  include  a  power  to  make 
partition  in  all  cases :  where,  for  instance,  the  partition 
is  to  be  made  among  three  or  more  parties,  as  was  the  case 
in  Abel  v.  Heathcote;  but  it  does  not  surely  follow  from 
thence,  that,  where  there  are  only  two  parties,  the  ex- 
change of  a  moiety  of  one  part  of  the  land  held  in  com- 
mon, for  a  moiety  of  the  other,  is  to  be  considered  bad,  be- 
cause it  effectuates  a  partition.  If  we  are  right  in  hold- 
ing, (contrary  to  what  is  said  in  the  Touchstone,)  that,  at 
common  law,  two  tenants  in  common  may  exchange  with 
each  other  their  respective  moieties  of  the  different  part^ 
of  the  land  held  in  common,  it  must  follow,  where  the 

(a)  11  Ves.  475.  (b)  4  Bro.  C.  C.  277, 
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moiety  of  an  estate  is  settled  to  uses,  with  a  power  of  ex-  J1848. 
change  in  the  trustees,  that  such  a  power  may  be  well  ex- 
ecuted by  dividing  the  lands  into  two  portions  to  be  held 
in  severalty,  one  on  the  uses  of  the  settlement,  the  other 
by  the  party  entitled  to  the  other  moiety.  If  such  a  trans- 
action would  have  been  valid  as  the  execution  of  a  power 
under  the  Statute  of  Uses,  h  multo  fortiori  will  it  be  good 
under  the  statutory  power  contained  in  this  act  of  Parlia- 
ment, the  main  and  paramount  object  of  which,  as  in  all 
similar  acts,  was  to  enable  the  commissioners  to  make  such 
a  division  and  distribution  of  the  lands  in  the  parish  as 
should  best  conduce  to  the  future  convenient  enjojonent  of 
the  whole. 

A  point  was  made  in  argument,  that  the  allotments 
made  to  Messrs.  Chaffey  and  Arthur  Spencer,  in  respect  of 
their  interests  in  the  open  land,  were  void,  having  been 
made  after  the  death  of  Arthur,  and  when  Edward  his 
heir  was  the  party  entitled;  but  there  is  no  weight  in  this, 
for  it  appears  on  the  face  of  the  award,  that,  though  the 
allotment  was  made  in  the  name  of  Arthur,  who  had  sent 
in  the  claim,  yet  the  commissioners  understood  the  effect 
of  it  to  be  the  same  as  if  they  had  used  the  name  of  Ed- 
ward. For,  in  the  subsequent  part  of  the  award,  as  to 
the  exchanges,  they  describe  Arthur's  moiety  of  the  three 
allotments  as  being  vested  in  Edward,  which  could  only 
be  because  he  took  under  the  award  in  favour  of  Arthur. 

In  fact,  the  use  of  the  name  Arthur  evidently  arose 
from  his  having  been  the  party  who  concurred  with  Messrs. 
Chaffey  in  making  the  claim,  and  is  altogether  imma- 
terial as  affecting  the  title. 

On  the  whole,  therefore,  we  are  of  opinion  that  the 
award  correctly  describes  the  allotments  in  question  as  an 
exchange  and  not  a  partition ;  and  that,  for  the  reasons 
we  have  already  given,  the  exchange  is  perfectly  valid, 
and  so  that  the  title  of  the  lessor  of  the  plaintiff  was  effec- 
tual There  must,  therefore,  be  judgment  for  the  de- 
fendant 
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In  Doe  d.  Knight  v.  Sanborn  and  otherSy  the  question  is 
precisely  the  same,  and  in  that  case  also  our  judgment 
must  be  for  the  defendant 

Judgment  for  the  defendant 


Stevens  v.  Keatdjo  (a). 

The  gpedfica-  V^' ASE  for  the  infringement  of  two  patents,  to  which  the 
for**"  a*^^  plaintiff  was  entitled  as  the  assignee  of  one  Martin. — ^The 
or  method  of     declaration  contained  two  counts,  one  on  each  patent    The 

oombiniDg  va-  * 

riouB  materiala  defendant  pleaded  to  the  first  count,  fourthly,  that  the  said 
Btuocoes, plas-    invention  was  not  duly  specified;  to  which  the  plaintiff  re- 

ters,  and  ce- 
ments, and  for 
the  manufiic- 
ture  of  artificial 
stones,  mar- 
bles, kc,  used 
in  buildings," 
after  stating 
the  invention 
to  consist  in 
producing  cer- 
tain hard  ce- 
ments of  the 


plied  in  the  usual  form,  and  upon  that  replication  issue  was 
joined.  At  the  trial  of  the  cause,  before  Pollock,  C.B.,  at  the 
Middlesex  Sittings  after  last  Michaelmas  Term,  the  plain- 
tiff had  a  verdict  on  all  the  issues,  with  the  exception  of  the 
fourth,  upon  which  a  verdict  was  entered  for  the  defendant, 
under  the  direction  of  the  Lord  Chief  Baron,  who  was  of 
opinion  that  the  specification  upon  which  the  first  count 
combination  of  ^^  framed  was  bad  in  point  of  law,  leave  being  reserved 
the  powder  of    to  the  plaintiff  to  move  to  enter  a  verdict  upon  that  issue 

gypsum,  *  * 

powder  of  lime- 
stone, and  chalk,  with  other  materials,  sudi  combinations  being  (subsequent  to  their  mixing) 
submitted  to  heat,  described  the  method  or  process  of  making  a  cement  from  gypsum,  to  ocm- 
SLst  in  mixing  wiUi  powdered  gypsum  strong  alkali  (ex.  gr.  l^st  American  pearlash)  dissolved 
in  a  certain  proportion  of  water,  this  solution  to  be  neutralised  with  acid  (sulphuric  acid 
being  the  best),  the  mass  to  be  kept  in  agitation,  and  the  acid  to  be  added  gpradually  till  the 
effervescence  ^ould  cease;  and  then  a  certain  proportion  of  water  to  be  added  (if  otfter 
alkali  were  used,  the  quantity  to  be  varied  in  proportion  to  its  strength);  and  the  mixtuiB 
having  been  brought  to  a  proper  consistence  by  the  further  addition  of  powdered  gypsum,  to 
be  dried  in  moulds,  and  finally  subjected  to  a  furnace  capable  of  producing  a  r^d  heat.  The 
description  of  making  the  cement  differed  little  from  that  of  the  preceding  process. 

The  specification,  afler  proceeding  to  state  the  mode  of  using  the  cement  so  made,  con- 
cluded by  stating,  that  other  alkalies  and  aqids  besides  those  before  mentioned  would  answer 
the  purposes  of  the  invention,  though  not  so  well,  and  that  the  inventor  claimed  the  method 
or  process  thereinbefore  described: — HeU  that  the  specification  was  bad;  ffr  that  either 
the  inventor  claimed  cUl  acids  and  alkalies^  Of  only  those  which  would  answer  the  purpose;  in 
the  former  of  which  cases,  as  some  acids  and  alkalies  would  not  answer  the  purposes  of  the 
invention,  the  specification  was  therefore  bad;  and  in  the  latter,  it  was  bad  for  not  specify, 
ing  those  acids  and  alkalies  which  would  be  found  to  succeed. 

(a)  This  case  was  determined  in  Trinity  Term  (May  31). 
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also,  with  nominal  damages,  if  the  Court  should  think        1848. 
otherwise.  Stkvxms 


The  Attorney-General,  in  Hilary  Term  last  (January  13), 
moved  accordingly. 

Cur.  adv.  vult 

The  pleadings  and  the  nature  of  the  question  sufficiently 
appear  from  the  judgment  of  the  Court,  which  was  now 
(May  31)  delivered  by 

Pollock,  C.  R — ^This  was  an  action  for  infringing  two 
patents  granted  to  one  Richard  Freen  Martin.  The  first 
was  dated  the  8th  of  October,  1834,  and  was  for  "a  cer- 
tain process  or  processes,  method  or  methods,  of  combin- 
ing various  materials,  so  as  to  form  stuccoes,  plasters,  or 
cements,  and  for  the  manufacture  of  artificial  stones,  mar^ 
bles,  and  other  like  substances  used  for  buildings,  deco- 
rations, or  other  similar  purposea" 

The  second  was  dated  the  2nd  of  June,  1840,  and  was 
for  "  certain  improvements  in  the  manufacture  of  certain 
descriptions  of  cement;"  being,  in  fact,  an  improvement  on 
the  first  patent  Both  the  patents  were  assigned  to  the 
plaintiff  on  the  9th  of  December,  1843. 

The  declaration  was  in  the  usual  form,  the  first  count 
being  on  the  first  patent,  the  second  on  the  second. 

The  defendant  pleaded,  first,  not  guilty  ;  secondly,  that 
Richard  Freen  Martin  was  not  the  true  inventor  of  the  in- 
vention in  the  first  count  mentioned;  thirdly,  that  the  in- 
vention in  the  first  count  was  not  a  new  invention;  fourthly, 
that  the  said  invention  was  not  specified ;  fifthly,  that  it 
was  not  an  invention  for  a  new  manufacture  for  which 
letters-patent  could  be  granted.  The  sixth,  seventh,  eighth, 
and  ninth  pleas  were  pleaded  to  the  second  count,  and 
were  similar  to  the  second,  third,  fourth,  and  fifth  pleas 
to  the  first  count  To  these  pleas  there  was  the  usual  re- 
plication.   At  the  trial,  the  patents,  the  specification,  and 
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1848.        the  assignments  were  prored,  bat  the  second  coont 

given  up,  and  no  eridence  was  offered  of  anj  infru^cmcnt 
of  the  second  patent.  The  important  part  of  the  first  spe- 
cification was  as  follows : — 

''  Mj  invention  consists  in  producing  certain  hard  cements 
of  combinations  of  the  powder  of  gypsum,  of  powd^  of 
limestone,  and  of  the  powder  of  chalk,  with  other  uuLt- 
ters  or  materials;  such  combinations,  when  produced  ac- 
cording to  my  invention,  being  (subsequently  to  their  mix- 
ing) submitted  to  the  action  of  heat,  as  wiU  be  hereafter 
fully  described,  whereby  cement  so  produced  will  become 
highly  useful  as  stucco  or  plaster,  and  for  manufkctnring 
of  artificial  stones,  marble,  and  other  like  substances  used 
in  buildings,  decorations,  or  similar  purposes.  In  order 
that  my  invention  may  be  fully  described  and  carried  into 
effect,  I  will  proceed  to  describe  the  methods  or  processes 
which  I  have  pursued  and  found  to  answer,  and  are  the 
best  I  am  acquainted  with.  Firgty  for  a  cement  from  gyp- 
sum, I  take  any  quantity  of  gypsum,  which  I  reduce  to  a 
fine  powder,  either  by  grinding  or  by  the  ordinary  methods 
pursued  for  the  manufacture  of  plaster  of  paris  of  com- 
merce; or  I  take  any  quantity  of  moulds,  or  other  articles 
which  have  been  formed  of  plaster  of  paris,  and  reduce 
them  by  the  action  of  heat  and  grinding  or  crushing  (or 
only  grinding  or  crushing)  into  fine  powders,  similar  to 
plaster  of  paris.  With  the  above  described  plaster  of  paris 
I  mix  a  solution  of  the  following  matters  or  materials : — 
Dissolve  one  pound  of  strong  alkali  (for  instance,  best  Ame- 
rican pearlasb)  in  one  gallon  of  water;  this  solution  is  to 
be  neutralised  with  acid  (sulphuric  acid  is  best  for  the 
purpose),  keeping  the  solution  in  agitation,  and  adding 
the  acid  gradually  until  effervescence  ceases;  then  add  the 
additional  quantity  of  seven  gallons  of  water,  making  in 
the  whole  eight  gallons  (if  other  alkali  is  used,  then  the 
quantity  must  be  varied  in  proportion  to  its  strength), 
which  are  to  be  mixed  with  a  quantity  of  the  powder  till 
the  same  is  of  a  consistence  or  state  suitable  to  be  cast  or 
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moulded,  as  the  case  may  be,  into  cakes,  bricks,  or  other  1848. 
forms,  which  are  to  be  permitted  to  dry,  and  then  sub-  Stemcns 
mitted  to  such  degrees  of  heat  in  reverberatory  furnaces,  keatino. 
kilns,  iron  retorts,  such  as  are  used  in  gas-works,  or  such 
other  means  as  will  bring  them  to  a  red  heat  throughout; 
if  the  above  materials  be  not  heated  red  throughout,  such 
parts  as  are  not  sufficiently  burned  will  be  ultimately  less 
hard  and  durable  than  the  cement  properly  burned.  The 
solution  necessary  for  admixture  is  about  half  the  measure 
of  the  powder  so  treated.  Secondly,  for  a  cement  from 
lime-stones  and  chalk,  I  take  any  quantity  of  lime-stone 
or  chalk,  which  I  grind  or  subject  to  the  usual  process  of 
burning  or  calcination  to  lime;  and,  if  by  the  latter  pro- 
cess, reduce  this  lime  to  powder,  either  by  exposure  to 
air  or  by  the  application  of  water,  in  the  ordinary  way  in 
which  limes  are  slacked  (air  slacking  is  best),  and  treat  it 
with  solution  of  alkali  and  sulphuric  acid  in  the  manner 
described  for  plaster  of  paris;  but,  as  it  requires  less  fluid 
for  admixture,  the  solution  must  be  proportionably  stronger. 
— Dissolve  one  pound  of  alkali  (best  American  pearlash) 
in  one  gallon  of  water,  which  neutralise  with  sulphuric  acid 
in  the  manner  described  for  plaster  of  paris;  then  add 
the  additional  quantity  of  four  gallons  and  two  quarts  of 
water,  making  in  the  whole  five  gallons  and  two  quarts. 
Work  up  the  solution  with  the  powdered  lime  into  cakes, 
and,  when  dry,  burn  them  after  the  method  directed  for 
gypsum  cement.  The  solution  necessary  for  admixture  is 
about  one-third  of  the  measure  of  lime  powder  so  treated; 
if  powder  of  gypsum,  or  powder  of  lime-stones,  or  chalk, 
are  used  uncalcined,  then  calcination  must  be  made  as  re- 
gards the  strength  of  the  liquid  in  reference  to  the  less 
quantity  required  for  the  purpose.  The  solution  of  alkali, 
without  the  addition  of  the  acid,  may  be  used  for  the  ma- 
nufacture of  a  cement  from  powder  of  gypsum,  provided 
the  subsequent  burning  be  adopted,  but  which  cement  will 
not  be  so  good  as  those  made  by  the  other  methods  de- 
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1848.        scribed.    Cements  may  also  be  made  from  the  powder  of 
STBVKira      lime-stones  and  chalk  with  the  solution  of  acid — saj,  one 
Keatdco      quJ^rter  of  a  pound  of  sulphuric  acid  dissoWedin  four  gallons 
of  water,  and  afterwards  burned  as  before  described;  but 
cements  so  made  will  not  be  so  good  as  those  made  hj  the 
other  methods  described.     The  processes  of  incorporation 
and  burning,  both  for  this  and  alkali  cement  from  gypsum, 
are  the  same  as  previously  described." — ^After  describing 
the  manner  in  which  the  cement  is  to  be  used,  the  speci- 
fication  concludes: — "And  whereas  other  alkalies  and 
acids,  besides  those  hereinbefore  mentioned,  will  answer 
the  purposes  of  my  said  invention,  though  none  that  I 
have  tried  have  answered  so  well  as  the  alkali  and  acid 
hereinbefore  set  forth;  and  whereas  I  claim  as  my  Inven- 
tion the  processes  of  mixing  the  powdered  materials,  al- 
kalies, and  acids,  as  hereinbefore  described,  and  subse- 
quently burning,  heating,  or  calcining  the  same,  for  the 
purposes  hereinbefore  set  forth,  &c.,  I  do  declare  this  to 
be  my  specification,''  &c. 

Evidence  was  given  of  the  utility  of  the  plaintiff's  in- 
vention, and  that  the  defendant  used  borax,  which  is  a 
salt — the  combination  of  an  acid  with  an  alkali — in  making 
his  cements :  this,  it  was  contended,  was  an  infringement 
of  the  first  patent,  borax  being  composed  of  an  acid  and 
an  alkali.  At  the  close  of  the  plaintiff's  case,  it  was  con- 
tended, first,  that  there  was  no  evidence  of  any  infringe- 
ment of  the  patent  at  all ;  secondly,  that  the  specification 
of  the  first  patent  was  bad  in  point  of  law.  As  to  the  first 
point,  leave  was  reserved  to  enter  a  verdict  for  the  defend- 
ant on  the  issue  of  not  guilty  to  the  first  count,  if  the 
Court  should  be  of  opinion  that  there  was  no  evidence  of 
infringement  of  the  first  patent  by  the  defendant.  The 
second  point  was  fully  argued.  At  the  conclusion  of  the 
argument,  I  decided  that  the  first  specification  was  bad  in 
point  of  law,  and  directed  the  jury  to  find  for  the  defend- 
ant upon  the  issue  to  the  fourth  plea.    In  the  ensuing  term, 
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the  Attorney-General  moved  for  a  new  trial,  and  we  have        1848. 
now  to  decide  whether  the  specification  to  the  first  patent       Stevens 
is  good  in  point  of  law  or  not.  Kjsatwo 

The  title  of  the  patent  is  for  "A  process  or  processes,  me- 
thod or  methods,  of  combining  various  materials,  so  as  to 
form  stuccoes,  plaster,  or  cements,  and  for  the  manufacture 
of  artificial  stones,  marbles,  and  other  like  substances/' 

The  specification  states  the  invention  to  consist  in  pro- 
ducing certain  hard  cements  of  the  combination  of  the 
powder  of  gjrpsum,  powder  of  lime-stone,  and  chalk,  with 
other  materials,  such  combinations  being  (subsequent  to 
the  mixing)  submitted  to  heat.  The  specification  then 
states  the  method  of  making  cement  from  gypsum,  in  tho 
course  of  which  alkali  is  to  be  used,  and  is  to  be  neutral- 
ised with  acid  (it  is  stated  sulphuric  acid  is  best  for  the 
purpose);  the  result  is  to  be  subjected  to  some  furnace, 
which  will  produce  a  red  heat.  The  method  of  making 
cement  from  lime-stones  and  chalk  is  then  described,  which 
does  not  materially  difier  from  the  other  process — which 
seems  to  consist  in  the  use  of  acid  afterwards  neutralised 
by  alkali,  and  subjected  to  heat.  The  specification  then 
states  the  mode  of  using  the  cement,  and  concludes  as 
usual  with  the  claim  as  "above  stated ;''  and  tho  question 
is,  whether  this  is  a  good  specification.  It  is  the  same 
question  as  if  the  plea  had  been  merely  tho  general 
issue  under  the  old  mode  of  pleading,  and  the  question 
had  been,  whether  the  plaintiff  was  entitled  to  succeed. 
The  question  is,  whether  the  specification  be  good  or  not: 
only  one  alkali  (potash)  and  one  acid  (sulphuric)  are  men- 
tioned in  the  specification ;  but  manifestly  the  inventor 
does  not  confine  himself  to  these;  if  ho  did,  the  defendant 
would  be  entitled  to  a  verdict  on  the  plea  of  not  guilty, 
for  he  has  used  neither.  To  what  extent,  then,  does  the 
claim  of  the  plaintiff  go  beyond  tho  alkali  and  acid  named? 
It  must  either  be  a  claim  of  all  acids  and  alkalies,  or  of  all 
^ids  and  alkalies  that  will  answer  the  purpose.   If  it  be  a 
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Keatikg. 


claim  of  all  acids  and  alkalies,  it  is  clearly  bad,  as  there 
are  some  that  will  not  answer  the  purpose.  If  it  be  a 
claim  of  those  only  which  will  answer  the  purpose,  it  is  as 
clearly  bad,  in  consequence  of  not  stating  those  which 
will  answer  the  purpose,  and  distinguishing  them  from 
those  that  will  not,  and  so  preventing  the  public  from 
being  under  the  necessity  of  making  experiments  to  as- 
certain which  of  them  will  succeed  and  which  will  not; 
and  this  was  expressly  so  determined  by  the  Court  of 
Queen's  Bench,  in  Rex  v.  Wheeler  {a),  where  they  say, 
that  a  specification,  which  casts  upon  the  public  the  ex- 
pense and  labour  of  experiment  and  trial,  is  bad.  In 
any  view,  therefore,  this  specification  is  defective,  and 
we  think  there  ought  to  be  no  rule. 


Rule  refused 


(a)  2  B.  <Sr  Aid.  35,  n. 


June  21. 

"Memoran- 
dum, that  T. 
hcu  sold  to  G. 
all  tlio  goods, 
stock-in-trade, 
and  fixturts  in 
a  certain 
shop :" — Ueldf 
to  require  an 
ad  valorem 
stamp  as  a 
conveyance. 

Any  instru- 
ment which 
operates  as  a 
record  of  the 
transfer  of  pro- 
perty is  a  con- 
veyance with- 
in the  Stamp 
Act. 


HoRSFALL  v.  Thomas  Het. 

X  ROVER  for  goods,  chattels,  and  effects. — Pleas,  not 
guilty  and  not  possessed. 

At  the  trial,  before  Alder 8on^  B.,  at  the  York  Spring 
Assizes,  1848,  it  appeared  that  the  conversion  relied  on 
was  a  sale  of  the  effects  in  question;  and,  in  order  to  prove 
it,  the  plaintiff  gave  in  evidence  the  following  document: 
— "  Memorandum. — That  Mr.  Thomas  Hey  has  sold  to  G. 
Hey  all  the  goods,  stock-in-trade,  and  fixtures  in  the  shop 
of  Walter  Hey,  at  &c.,  for  90Z."  This  document  was 
signed  by  both  parties,  and  bore  an  agreement  stamp.  It 
was  objected,  on  behalf  of  the  defendant,  that  the  docu- 
ment operated  as  a  conveyance,  and  ought,  therefore,  to 
have  borne  an  ad  valorem  stamp  of  11  10^.  The  learned 
judge  directed  a  verdict  for  the  plaintiff,  reserving  leave 
for  the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi 
having  been  obtained  accordingly. 


V. 

Hey. 
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Knowlea  shewed  cause. — The  instrument  in  question  is  184«. 
in  no  sense  a  conveyance,  but  a  mere  memorandum  of  a  horsfall 
past  transaction.  In  order  to  come  under  the  head  "  Con- 
veyance," in  the  schedule  of  the  Stamp  Act,  55  Geo.  3, 
c.  184,  the  instrument  must  purport  on  the  face  of  it  to 
convey.  That  act  imposes  a  duty  "  for  and  in  respect  of 
the  principal  or  only  deed,  instrument,  or  writing,  whereby 
the  lands  or  other  things  sold  shall  be  granted,  leased,  as- 
signed, &c.,  or  otherwise  conveyed  to  or  vested  in  the  pur- 
chaser." Unless,  therefore,  the  terms  of  the  instrument  are 
such  that  eo  instanti,  upon  and  by  force  of  its  execution, 
the  property  is  divested  from  the  one  party  and  vested  in 
the  other,  it  is  not  a  conveyance  within  that  act.  Here  the 
sale  and  purchase  might  have  taken  place  by  oral  agree- 
ment; and  if  this  instrument  be  held  to  be  a  conveyance, 
no  agreement  for  the  sale  of  goods,  wares,  and  merchan- 
dise, would  be  within  the  exemption  of  the  Stamp  Act.  If 
the  word  "  fixtures"  had  not  been  introduced,  there  could 
have  been  no  doubt  upon  the  subject;  but  the  question, 
whether  certain  terms  do  or  do  not  amount  to  a  convey- 
ance, cannot  depend  upon  the  subject-matter  in  respect  of 
which  the  parties  are  dealing.  Besides,  the  word  ''fix- 
tures" does  not  necessarily  mean  something  attached  to 
the  freehold,  but  it  may  designate  goods  to  be  afterwards 
fixed.  If,  however,  the  term  be  construed  in  its  strict 
sense  as  something  fixed  to  and  in  contemplation  of  law 
part  of  the  freehold,  this  instrument  couldnot  operate  other- 
wise than  as  an  agreement,  since  it  is  not  under  seal,  and, 
therefore,  incapable  of  passing  the  legal  estate  in  the  free- 
hold. [Parke,  R — How,  if  that  were  the  case,  would  a  sheriff 
be  justified  in  seizing  fixtures  ?  It  is  correctly  laid  down, 
in  "  Amos  on  Fixtures  "(a),  that,  "  for  the  benefit  of  cre- 
ditors, fixtures  are  considered  to  be  so  far  in  the  nature  of 
personal  chattels,  that  in  certain  cases  they  may  be  seized 

{a)  Page  321,  2nd  edit« 
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1848.  and  removed  under  a  writ  of  fieri  fiiciaa"]  This  inrtm- 
ment  does  not  shew  any  intention  in  the  parties  to  paai 
the  property  by  it  In  Wick  v.  Hodg9on{a)^  the  question 
arose  upon  a  memorandum  given  (m  the  sale  of  fixtures 
by  an  outgoing  to  an  incoming  tenant  In  PiU  T.ShmgQk) 
it  was  held,  that  fixtures  might  be  recoveied  under  the 
terms  "  goods^  chattels^  and  efiecta'^  In  Tkcmpmm  t.  P^ 
tiU  (c)  the  instrument  clearly  authorised  the  party  in  whose 
favour  it  was  made  to  enter  ihe  premises  and  sell  the  fix- 
tures. 

MaHiuy  in  support  of  the  rule. — ^According  to  the  aigo- 
ment  on  the  other  side,  the  stamp  duty  on  conveyances 
might  be  avoided  by  using  language  in  the  past  tense. 
The  word  "  memorandum''  at  the  commencement  does  not 
render  the  instrument  the  less  a  conveyance,  but  means 
simply,  "  let  it  be  recorded.'*  In  Jones  v.  Ryder  (d),  Parke^ 
B.,  says,  "  that  every  instrument  o\ight  to  be  stamped  ac- 
cording to  its  legal  effect"  This  instrument  comes  within 
the  definition  of  a  bargain  and  sale;  for  it  is  an  agreement 
whereby  one  person,  for  a  valuable  consideration,  transfers 
effects  to  another.  "The  very  words  bargain  and  sell 
are  not  necessary  to  a  good  bargain  and  sale:"  (Shep. 
Touchst  c.  10,  p.  222);  and  in  Co.  Litt  301.  b.  it  is  said, 
"  And  he  to  whom  such  a  deed,  comprehending  dedi  &c., 
is  made,  may  plead  it  as  a  grant,  as  a  release,  or  as  a  con- 
firmation, at  his  election."  [He  was  then  stopped  by  the 
Court] 

Parke,  B. — The  question  is^  whether  this  instrument 
operates  as  a  conveyance  within  the  meaning  of  the  Stamp 
Act,  bo  Geo.  3,  c.  \S^.  The  schedule  of  that  act  prescribes 
an  ad  valorem  duty  on  every  "  conveyance,  whether  grants 
disposition,  lease,  assignment,  transfer,  release,  renuncia- 
tion, or  of  any  other  kind  or  description  whatsoever,  upon 

{n)  12  Mooi-e,  213.  (c)  10  Q.  B.  101. 

{b)  4  B.  k  Aid.  20().  (<0  4  M.  &  W.  35. 
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sale  of  any  lands,  tenements,  rents,  annuities,  or  other  1848. 
property,  real  or  personal,  heritable  or  moveable,  or  of 
any  right,  title,  interest,  or  claim  in,  to,  out  of,  or  upon 
any  lands,  tenements,  rents,  annuities,  or  other  property, 
(that  is  to  say),  for  or  in  respect  of  the  principal  or  only 
deed,  instrument,  or  other  writing,  whereby  the  lands  or 
other  things  sold  shall  be  granted,  leased,  assigned,  trans- 
ferred, released,  renounced,  or  otherwise  conveyed  to  or 
vested  in  the  purchaser."  Those  are  \ery  comprehensive 
words,  embracing  not  only  a  transfer  of  all  kinds,  but  every 
right  of  property.  This  instrument  contains  words  in  the 
past  tense,  but  that  can  make  no  difference,  if  the  instru- 
ment itself  operates  as  a  conveyance.  It  is  laid  down  in 
Sheppard's  Touchstone  (which  is  the  language  of  Mr.  Jus- 
tice Dodderidffe,  and  entitled  to  the  utmost  respect  as  one 
of  the  first  authorities  in  the  law),  "  that  the  best  way  in 
grants  is  to  grant  by  words  in  the  present  tense,  as  well  as 
in  the  prcterperfect  tense;  but  a  grant  by  words  of  the 
preterperfect  tense  only,  as  by  dedi  ct  concessi  only,  with- 
out words  of  the  present  tense,  is  good."  Therefore,  if  this 
instrument  is  meant  to  be  a  record  of  a  transfer,  it  is  a 
conveyance  and  transfer  of  property  within  the  meaning 
of  the  statute.  It  has  been  ingeniously  argued,  that,  if 
we  adopt  that  construction,  and  hold  this  instrument  to 
operate  as  an  immediate  conveyance  of  the  property,  no 
agreement  for  the  sale  of  goods,  wares,  and  merchandise, 
would  be  within  the  exemption  of  the  Stamp  Act  That 
made  me  pause,  because,  if  it  were  so,  all  bought  and  sold 
notes  would  require  to  be  stamped,  and  that  would  create 
great  confusion  in  the  mercantile  world.  The  result,  how- 
ever, would  not  be  as  contended.  Under  the  head  ^^Agree- 
ment,"there  is  an  exemption,  not  merely  from  the  preceding 
stamp  duty,  but  from  all  other  stamp  duty,  of  any  "  me- 
morandum, letter,  or  agreement,  for  or  relating  to  the  sale 
of  goods,  wares,  and  merchandise."  Then  this  instrument, 
being  a  conveyance  relating  to  the  sale  of  goods,  would 
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1848.  have  been  within  the  exemption  and  required  no  stamp^ 
if  it  did  not  also  embrace  the  transfer  of  fixtures.  The 
plaintiff's  counsel  argued,  that,  so  far  as  related  to  the 
fixtures,  it  could  only  operate  as  an  agreement,  that  in 
future  the  party  should  exercise  some  power  of  removal, 
and  that,  until  that  power  was  exercised,  it  was  wholly 
inoperative  to  transfer  the  property.  But  the  case  of 
Thompson  v.  Pettitt  shews  that  it  operates  as  a  convey- 
ance at  the  instant  of  the  right  and  title  to  the  fixtures, 
that  is,  to  such  things  as  a  tenant  might  remove,  and, 
moreover,  that  it  gives  such  a  property  in  the  chattels 
that  the  owner  might  bring  trespass  against  any  person 
who  afterwards  removed  them.  This  instrument,  though 
it  uses  words  in  the  past  tense,  is  the  record  of  an  agree- 
ment between  the  parties,  that  from  its  date  the  purchaser 
shall  have  full  right  of  removing  the  fixtures;  and  it  is 
a  transfer,  and  not  an  instrument  within  the  exemp- 
tion as  to  goods,  wares,  and  merchandise.  If  an  act  of 
Parliament  had  said,  that  in  future  no  fixtures  or  stock- 
in-trade  should  be  transferred  except  by  writing,  this  in- 
strument would  satisfy  the  statute;  and  if  so,  it  is  a  trans- 
fer under  the  Stamp  Act.  Were  we  to  hold,  that,  when- 
ever parties  use  the  past  tense,  the  instrument  must  be 
construed  as  a  mere  memorandum,  we  should  be  opening 
a  door  for  exempting  all  conveyances  from  stamp  duty. 

AiDEBSOlJ,  B.,  concurred. 

RoLFE,  B. — The  fact  of  the  instrument  being  in  the  past 
tense,  amounts  to  nothing;  for  when  parties  execute  a  deed, 
they  write,  "  In  testimony  whereof  the  parties  hereunto 
have  set  their  hands  and  seals." 

Platt,  B.,  concurred. 

Rule  absolute* 
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Blackburn  and  Others  v.  Smith.  j^  ^x. 

SSUMPSIT. — The  first  count  of  the  declaration  stated,  By  agreement 
that,  by  a  certain  agreement  in  writing,  dated  the  10th  of  defendant' 
December,  1844,  between  the  defendant  of  the  one  part,  ^^Suhe^^kdn- 
and  the  plaintiffs  of  the  other  part,  and  signed  by  the  plain-  ^j^*®  P^: 

•  /v»         11/11  •I.  .  '«  ciiafle^  a  piece 

tiffs  and  defendant  respectively,  it  was  witnessed  (amongst  of  land,  and  to 
other  things),  that,  in  consideration  of  the  sum  of  18^.  6d.  ^X 


A 


lase- 


for  every  square  yard  of  land,  which  the  land  thereinafter  ^^^  tJ/^T°' 
described  should,  on  admeasurement,  be  found  to  contain,  mainder  on  a 
to  be  paid  as  thereinafter  mentioned,  the  defendant  agreed  and  it  was' 
to  sell  to  the  plaintiffs,  and  the  plaintiffs  agreed  to  pur-  th^^^uintiff 
chase,  all  the  piece  of  land  in  the  said  memorandum  of  p^^ouid  have 

■^  ^  ^      ^  immediate  p06- 

agreement  particularly  described ;  and  the  plaintiffs  thereby  session,  and 
J  i'i/»Ti  n       1  t*  that  the  de- 

agreed  to  pay  unto  the  defendant  the  sum  of  150^.,  part  of  fendant  should 

the  purchase-money  for  the  land,  on  the  signing  of  the  me-  pi^ntiffwitha 
morandum  of  ain-eement,  and  the  remainder  of  the  pur-  f^^  ^^  '^ 

^  ct«i<  abstract 

chase-money  on  or  before  the  2nd  of  December,  1846,  and  of  title  to  the 

also  to  pay  the  defendant  interest  on  the  balance  of  the  upon  payment 

purchase-money,  at  the  rate  of  4/.  per  cent,  per  annum,  to  ofthepu^^^ 

commence  from  the  2nd  of  June  then  next,  by  equal  half-  chase-money, 

_  a  conveyance 

yearly  payments  in  each  year,  the  first  of  such  payments  of  the  fee- 
to  be  made  on  the  2nd  of  December,  1845:  and  the  de-  bemwle:°Siat 

all  objections 
to,  and  requi- 
sitions in  support  of,  the  title,  not  delivered  in  writing  in  a  month  after  Uie  delivery  of  the  ab- 
stract, should  be  deemed  to  be  waived.  The  plaintiff  paid  the  deposit,  and  took  possession  of 
the  hund.  The  defendant,  in  due  time,  delivered  an  abstract,  containing  a  statement  of  all  the 
deeds,  &c.,  in  his  custody,  power,  or  knowledge,  but  tracing  the  title  for  a  period  less  than  sixty 
years,  and  she^ng  it  to  be  in  a  trustee.  No  objection  was  made  within  the  month.  After- 
wards the  truhtee  died  intestate ;  and  it  not  appearing  in  whom  the  legal  estate  vested,  the 
plaintiff  gave  notice  that  he  rescinded  the  contract,  and  brought  an  action  to  recover  back  the 
deposit,  and,  in  one  count  of  the  declaration,  declared  8i>ecially  on  the  agreement,  and  assigned 
as  a  breach  the  non-delivery  of  a  "full  and  sufficient  abstract*'  of  the  defendant's  titJe  to  the  land, 
which  was  traversed  by  a  plea.  The  second  count  was  for  money  had  and  received : — Utld, 
that,  no  objection  having  been  made  within  the  month,  the  issue  was  satisfied  by  the  abstract 
delivered,  it  liaving  been  a  full  and  £ur  statement  of  all  the  muniments  which  the  defendant 


had  in  his  i>osscssion,  power,  or  knowledge,  and  a  fair  statement  of  the  deduction  of  his  title, 
it  did  no 

he  plan 
count  for  money  had  and  received,  inasmuch  as,  having  taken  possessioD  of  the  land,  the  p«r« 


though  it  did  not  go  back  sixty  years. 

pki      ~        " 


Also,  that  the  plaintiff  could  not  rescind  the  contract  and  recover  the  deposit  under  the 
unt  for  money  had  and  received,  in 
ties  could  not  be  placed  in  statu  quo. 


V. 
SiflTH. 
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1848.        fcndant  thereby  agreed,  that  the  plaintiffs  should  have  im- 
Blackburn    mediate  possession  of  the  said  land;  and  forthwith,  at  his 
own  expense,  to  furnish  the  plaintiffs  with  a  full  and  suffi* 
cient  abstract  of  the  title  to  the  said  land;  and  that,  upon 
payment  of  the  balance  of  the  purchase-money  and  intei"- 
est,  a  good  and  valid  conveyance  of  the  fee-simple  and  in- 
heritance of  the  said  land,  free  from  incumbrance,  should 
be  made  and  executed  to  the  plaintiffs,  their  heirs  or  as- 
signs, or  as  they  should  direct,  by  the  defendant  and  all 
other  proper  and  necessary  parties,  such  conveyance  to  be 
prepared  by  and  at  the  expense  of  the  plaintiffs:  and  it 
was  further  agreed,  in  and  by  the  said  memorandum  of 
agreement  between  the  parties  thereto,  that  the  costs  of  all 
attested  official  and  other  copies  of,  or  extracts  from,  any 
writings  required  to  accompany  the  title,  should  be  paid 
by  the  plaintiffs;  and  that  all  objections  to,  and  requisi- 
tions in  support  of,  the  title,  not  delivered  in  writing  within 
one  month  after  delivery  of  the  abstract,  should  be  deemed 
to  be  waived,  and  the  non-delivery  of  any  objections  within 
that  time  should  be  an  acceptance  of  the  title:  Provided  al- 
ways, and  it  was  thereby  agreed,  that,  in  case  there  should 
be  any  restrictions  in  the  title  which  should  prevent  the 
plaintiffs  from  building  a  school-house,  and  carrying  on  a 
day-school  on  the  said  land,  the  plaintiffs  should  be  at 
liberty  to  vacate  the  said  contract,  and,  in  that  case,  the 
deposit  should  be  returned  to  them :  and  it  was  thereby 
agreed  between  the  parties  thereto,  that,  in  case  default 
should  be  made  in  payment  of  the  balance  of  the  purchase- 
money,  or  the  interest  thereof,  at  the  times  thereinbefore 
appointed  for  payment  thereof,  it  should  be  lawful  for  the 
defendant,  his  heirs,  executors,  or  administrators,  when- 
ever and  in  such  manner  as  he  or  they  should  think  fit,  to 
re-enter  and  repossess  the  said  land,  and  all  buildings 
thereon  made  by  the  said  purchasers,  and  to  re-sell  the 
same,  or  any  part  thereof,  at  such  price  as  he  might  think 
a  fair  value  for  the  same,  and  convey  the  part  or  part*  sold 
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to  the  purchasers  thereof,  his,  her^  or  their  heirs  or  assigns^  1848» 
as  he,  she,  or  ihej  might  direct;  and  that  all  such  sales 
should  bo  valid  and  binding  on  the  plaintifGs  and  their 
heirs  or  assigns;  and  that  the  receipt  or  receipts  of  the 
defendant  should  be  a  sufficient  dischai^e  for  so  much  of 
the  purchase-money  as  should  be  therein  expressed  to  be  re- 
ceived :  and  the  plaintiffs  thereby  agreed,  that  the  defendant 
should  stand  possessed  of  the  said  purchase-monies,  in  trust 
to  pay  off  the  expenses  of  such  sale  or  sales  as  aforesaid,  and 
all  charges  incident  thereto,  and  the  balance  of  the  said 
purchase-money  and  Interest  then  due  to  him,  and  to  pay 
the  surplus  monies,  if  any,  to  the  plaintiffs,  their  execu* 
tors  and  admiuistrator& — The  count  then  alleged  mutual 
promises,  and  contained  averments  of  the  payment  of  the 
deposit  of  1502.,  of  the  plaintiffs'  readiness  to  perform  their 
part  of  the  agreement,  and  the  lapse  of  a  reasonable  time; 
and  assigned  as  a  breach,  that  the  defendant  did  not  n<Nr 
would  forthwith,  nor  within  such  reasonable  time  as  afore- 
said, although  he  was  then,  and  at  and  within  such  reason- 
able time  as  last  aforesaid,  to  wit,  on  the  Ist  of  September^ 
1846,  requested  by  the  plaintiffs  so  to  do,  at  his  own  ex* 
penso,  or  otherwise,  furnish  the  plaintiffs  with  a  AiU  and 
sufficient  abstract  of  the  title  of  him,  the  defendant,  to  the 
said  land;  but  he  the  defendant  then  wholly  neglected 
and  omitted  so  to  do,  and  hath  not  ever  furnished  the 
plaintiffs  with  a  full  or  sufficient  abstract  of  title  as  afore- 
said.— There  was  also  a  count  for  money  had  and  received. 

rieas, — non-assumpsit  to  the  whole  declaration;  and  to 
the  first  count,  that  the  defendant  did  forthwith,  to  wit» 
on  &c.,  furnish  the  plaintiffs  with  a  full  and  sufficient  ab- 
stract of  title.    Upon  which  issues  were  joined. 

At  the  trial,  before  Bol/e,  R,  at  the  Liverpool  Spring 
Assizes,  1848,  it  was  proved  that  the  parties  entered  into 
the  agreement,  which  was  dated  the  10th  December,  1844, 
and  that  the  plaintiffs  then  paid  to  the  defendant  the  d«« 
posit  of  1501.  The  land,  which  was  described  in  the  agre^ 
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1848.  ment  as  situate  on  the  north  side  of  Upper  Queen  Street, 
Blaokbubn  Liverpool,  was  a  plot  of  building  land  lying  waste  and 
Q^^  uninclosed;  and  the  plaintiffs  so  far  took  possession  of  it 
as  to  put  up  a  board  containing  a  notice  that  the  land  was 
for  sale,  and  referring  applicants  to  them.  In  February, 
1845^  the  defendant  delivered  to  the  plaintiffs  an  abstract 
of  title  in  two  parts,  one  containing  the  title  of  T.  Webster 
to  some  freehold  and  copyhold  land.  The  title  to  the 
copyhold  was  traced  down  from  1766  to  1816,  when  the  I 
copyhold  was  enfranchised.  The  abstract  did  not  disclose 
any  title  to  the  freehold  anterior  to  1816.  Reference  was 
made  to  a  map  or  plan  of  the  land  in  one  of  the  deeds  ab- 
stracted. The  other  part  of  the  abstract  shewed  an  agree- 
ment by  one  Forshaw,  therein  described  as  the  surviving 
devisee  of  T.  Webster,  to  sell  to  the  defendant  part  of  the 
same  land,  corresponding  with  that  mentioned  in  the  agree- 
ment between  the  plaintiffs  and  defendant  The  abstract 
did  not  disclose  any  evidence  of  the  deaths  of  the  co-trustees 
of  Forshaw.  No  objection,  in  writing  or  otherwise,  was 
made  within  a  month  after  this  abstract  was  delivered. 
In  October,  1845,  Forshaw  died,  having  made  his  will; 
and  it  was  supposed  that  the  legal  estate  was  in  his  de- 
visee. It  appeared,  however,  on  investigation,  that  the 
will  did  not  dispose  of  his  trust  property ;  and  some  diffi- 
culty arose  in  tracing  his  heir-at-law.  The  conveyance 
was  in  consequence  delayed;  and  in  January,  1847,  the 
plaintiffs  formally  gave  notice  that  they  rescinded  the 
contract,  and  demanded  back  the  purchase-money.  It 
was  contended  on  behalf  of  the  plaintiffs,  that  the  de- 
fendant had  not  delivered  a  "  full  and  sufficient"  abstract 
of  title,  and  that  they  were  entitled  to  recover  back  the 
deposit  of  loOt  imder  one  or  other  of  the  counts.  On  the 
part  of  the  defendant  it  was  contended,  that  the  plaintiffs 
could  not  rescind  the  contract,  as  they  had  taken  posses- 
sion of  the  land.  The  learned  judge  was  of  opinion,  that 
the  agreement  imported  only  that  the  defendant  should 
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deliver  an  "  abstract  of  such  title  as  he  had  at  the  time/'  1848. 

and  his  lordship  directed  a  verdict  for  the  defendant,  re-  Blaokbusn 

serving  leave  for  the  plaintiflFs  to  move  to  enter  a  verdict  sk^ 
for  them. 

Baines,  in  last  Easter  Term,  obtained  a  rule  nisi  ac^ 
cordingly;  against  which 

Crompton  shewed  cause  (June  26). — First,  the  breach 
alleged  in  the  first  count  is  the  non-delivery  of  a  full  and 
sufficient  abstract  of  title.  That  means  a  full  and  suffi- 
cient abstract  at  the  time  of  its  delivery.  This  abstract 
traced  the  title  down  to  Forshaw,  and  it  then  shewed  that 
Forshaw  contracted  with  the  defendant  to  sell  him  part 
of  the  land  corresponding  with  that  mentioned  in  the 
agreement  No  objection  is  made  within  the  month,  and 
the  subsequent  death  of  Forshaw  could  not  render  the 
abstract  imperfect,  if  it  were  sufficient  at  the  time  of  its 
delivery.  [Parke,  B. — The  terms,  "  full  and  sufficient  ab- 
stract of  title,''  cannot  mean  "  a  full  and  sufficient  mar- 
ketable  title,"  otherwise  there  would  be  no  reason  for  the 
stipulation  requiring  all  objections  to  be  taken  within 
the  month.  Platty  B. — The  parties  provide,  that,  if  no 
objection  is  made  within  the  month,  the  vendees  are  to 
be  deemed  to  have  accepted  the  title;  that  must  mean 
an  objectionable  title.]  If  the  plaintiff  had  shewn  that 
the  documents  were  not  truly  abstracted,  or  that  they  did 
not  apply  to  the  land  in  question,  or  that  they  were  not 
the  whole  of  the  muniments  in  the  defendant's  posses- 
sion, or  any  similar  defect,  the  case  might  have  been  dif- 
ferent; but  this  agreement  is  satisfied  by  the  delivery  of 
an  abstract  identifying  the  estate,  and  comprising  all  the 
documents  in  the  defendant's  possession,  power,  or  know- 
ledge, with  a  full  history  of  the  births  and  deaths  of  the 
material  parties,  and  other  facts,  so  as  fairly  to  deduce  the 
title. 


r. 

SXITR. 
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1848,  Secondly. — ^The  plaintiffs  cannot  recorer  on  the  count 

^cKBUBK    for  money  had  and  received.     It  is  well  established,  that 
a  deposit  cannot  be  recovered  back  under  that  county  un- 
less the  contract  has  been  put  an  end  to^  and  the  parties 
placed  in  statu  quo:  Hunt  v.  Silk  (a).    Where  the  vendee 
has  taken  possession,  he  must  declare  specially  on  the  con- 
tract.   Here  part  of  the  consideration  was,  that  the  plain- 
tiffs should  have  possession,  and  they  have  enjoyed  some 
of  the  mesne  profits,  for  they  have  had  the  power  of  selling 
or  endeavouring  to  sell  the  land.    It  may  be  difiicult  to 
compute  the  value  of  the  plaintiffs'  occupation,  but  sofne- 
iking  must  be  deducted  from  the  amount  of  the  deposit 
[Parite,  B. — ^Whether  it  was  of  value  to  the  plaintiffs  or 
not,  at  all  events,  the  defendant  has  been  deprived  of  the 
use  of  the  land.] 

Bird  and  Aiherton,  in  support  of  the  rule. — ^Pirst,  a  "full 
and  sufficient  abstract "  of  title  must  shew  the  quantity 
and  quality  of  the  estate,  and  in  whom  vested,  tracing  the 
title  for  sixty  years,  so  that  the  purchaser  may  be  able  to 
prepare  the  conveyance;  and,  in  addition,  the  vendor  must 
prove  that  the  abstract  is  true:  Cooper  v.  Emery  (b),  Wynne 
Y.  OrijffUh(c).  This  abstract  shewed  no  title  to  the  free- 
hold land  anterior  to  1816.  [Parke,  B. — No  doubt  that  is 
a  defect  in  the  title,  as  disclosed  on  the  abstract,  but  is  it 
one  in  the  abstract?  With  such  a  stipulation  as  this  agree- 
ment contains,  it  is  clearly  unnecessary  to  make  an  unob- 
jectionable title  on  the  face  of  the  abstract;  but  the  ques- 
tion is,  what  is  the  limit  the  other  way? — must  the  vendor 
disclose  a  colourable  title  for  sixty  years?]  He  is  bound 
to  do  so,  in  order  to  comply  with  the  term  "sufficient  ab- 
stract" of  title.  [Alderson,  B. — A  vendor  must  truly,  fair- 
ly, and  in  all  material  parts  abstract  the  title  which  he 
possesses,  and  must  shew,  by  good  and  sufficient  evidence, 

(a)  6  East,  449.  (h)  1  Ph.  388.  {e)  1  Russ.  283. 
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that  the  abstract  is  true,  and  that  being  true  it  gives  a  1848. 
good  title.  But  all  that  is  necessary  in  the  first  instance,  BLAOKBumr 
in  order  to  make  a  good  and  sufficient  title,  is  to  state  g^^ 
truly,  and  in  all  material  parts  abstract,  the  title  which 
the  vendor  has.  Rolfe,  B. — ^The  term  '*  full  and  sufficient 
abstract,"'  means  full  and  sufficient  abstract  of  such  title 
as  the  vendor  possesses.]  This  is  not  a  perfect  abstract  of 
the  title  which  it  purports  to  shew,  for  it  does  not  disclose 
in  whom  the  legal  estate  vested  on  the  death  of  Forshaw: 
Wynne  v.  Orijffith(a),  If  the  stipulation  as  to  a  full  and 
sufficient  abstract  had  stood  alone,  it  could  hardly  be  con- 
tended that  there  was  any  compliance  with  it  Then,  to 
what  extent  is  the  general  qualification  to  be  restrained 
by  the  subsequent  provisions?  The  Court  will,  if  possible, 
so  construe  the  contract  as  to  give  cfibct  to  every  part  of 
it.  If  the  construction  contended  for  on  the  other  side  is 
to  prevail,  the  subsequent  stipulations  in  the  agreement 
would  be  rendered  nugatory;  for  the  vendor  might  deliver 
an  abstract  alleging  any  sort  of  colourable  title,  and  in  the 
absence  of  objection  within  the  prescribed  period,  the  pur- 
chaser would  be  bound  to  accept  it.  [Piatt,  B. — The  ab- 
stract may  be  sufficient,  though  the  title  is  defective.  Rolfe, 
B. — Suppose  a  title  is  traced  down  to  A.  B.,  and  then  it  is 
shewn  that  A.  B.  died  intestate  and  unmarried,  and  that 
the  vendor  took  possession  as  his  illegitimate  son,  that 
would  be  a  bad  title,  but  a  perfectly  good  abstract.  If  a 
vendor  fairly  abstracts  the  whole  title  on  which  he  relies, 
how  can  he  do  more?]  A  full  and  sufficient  abstract  of 
title  means  a  perfect  abstract  of  a  marketable  title,  and 
the  non-delivery  of  such  an  abstract  absolved  the  plaintiffs 
from  the  obligation  of  making  objections  within  the  stipu- 
lated time:  Tanner  y.  South{b).  [Parke,  B. — In  that  case 
the  question  was,  whether  the  objections  were  delivered 
within  the  stipulated  period  of  ten  days,  and  that  depended 

(a)  1  Robs.  283.  (h)  4  Jar.  810. 


V, 
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1848.        upon  whether  the  kst  day  was  to  be  reckoned  inclusive  or 
Blackbubh    exclusive— no  doubt  the  latter.] 

Secondly. — The  vendee  had  a  right  to  rescind  the  con- 
tract    [Parke,  R — How  can  he  rescind  when  he  has  had 
possession  of  the  land?    There  can  be  no  rescission  of  the 
contract,  unless  the  parties  can  be  placed  in  statu  quo.] 
The  mere  taking  possession  is  immaterial,  unless  it  ap- 
pears quo  animo  it  is  done.    The  period  for  the  comple- 
tion of  the  purchase  being  a  distant  day,  it  was  arranged 
that  the  plaintiff  should  have  immediate  possession ;  but 
the  parties  could  never  have  intended  by  that  to  waive 
their  rights.    In  Hunt  v.  SUky  the  lessee  continued  in  pos- 
session after  the  expiration  of  the  period  for  the  comple- 
tion of  the  contract 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — In  this  case  an  action  was  brought  by  the 
plaintiffs,  the  purchasers,  on  a  contract  by  the  defendant 
for  the  sale  of  some  land  near  Liverpool  The  agreement 
stipulated  that  the  plaintiffs  should  have  immediate  pos- 
session, should  pay  part  of  the  purchase-money  down  and 
the  balance  afterwards,  and  that  the  defendant  should  fur- 
nish the  purchasers  with  a  full  and  sufficient  abstract  of 
the  title  to  the  said  land;  and,  on  payment  of  the  balance 
of  the  purchase-money  and  interest,  a  good  and  valid  con- 
veyance of  the  fee-simple  and  inheritance,  free  from  in- 
cumbrance, should  be  made  and  executed  to  the  pur- 
chasers by  the  defendant  and  all  other  proper  and  ne- 
cessary parties,  such  conveyance  to  be  prepared  at  the 
expense  of  the  purchasers;  and  it  was  agreed  that  all  objec- 
tions to  and  requisitions  in  support  of  the  title,  not  deli- 
vered in  writing  in  a  month  after  the  delivery  of  the 
abstract,  should  be  deemed  to  be  waived,  and  the  non- 
delivery of  objections  in  that  time  should  be  deemed  an 
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acceptance  of  the  title.     The  breach  assigned  in  the  spe-        1848. 
cial  count  of  the  declaration  was  the  non-delivery  of  a     blackbueh 
full  and  sufficient  abstract,  and  that  allegation  was  tra-        s^^h. 
versed.     There  was  also  a  count  for  money  had  and  re 
ceived,  to  which  the  general  issue  was  pleaded. 

It  appeared  on  the  trial,  before  my  brother  Rol/e,  at 
Liverpool,  that  an  abstract  of  the  title  of  the  defendant 
was  delivered  in  due  time,  in  two  parts,  one  containing 
the  title  of  Thomas  Webster  to  some  freehold  land  and 
some  copyhold,  enfranchised  in  1846,  and  another,  con- 
taining an  agreement  by  one  Forshaw,  therein  represented 
as  surviving  devisee  of  Webster,  to  sell  to  Smith,  the  de- 
fendant, part  of  the  same  land,  corresponding  with  that 
mentioned  in  the  agreement  between  the  plaintiffs  and 
defendant  It  was  not  alleged  that  these  abstracts  did  not 
contain  a  statement  of  the  contents  of  all  the  deeds  and 
instruments  in  the  defendant's  custody,  power,  or  know- 
ledge; but  it  was  contended,  notwithstanding,  that  the 
abstract  was  insufficient  My  brother  Rolfe  thought  it 
was  not,  and  directed  a  verdict  for  the  defendant,  reserv- 
ing the  point,  which  was  argued  before  us  fully  by  Mr. 
Crompto7i  and  Mr.  Bird. 

It  was  not  disputed,  that  in  this  agreement  the  terms 
"  full  and  sufficient  abstract  of  the  title,''  did  not  mean  a 
full  and  sufficient  abstract  of  a  complete  marketable  title, 
for  the  context  shewed  that  the  parties  contemplated  an 
abstract  to  which  objections  might  be  made.  The  de- 
fendant contended,  that,  if  the  abstract  identified  the 
estate,  and  comprised  all  the  documents  he  had  in  his 
possession,  power,  or  knowledge,  and  a  full  history  of  the 
births  and  deaths  of  the  material  parties,  and  other  facts 
to  shew  the  deduction  of  title  to  himself,  or  a  trustee  for 
himself,  it  was  as  full  and  sufficient  as  the  agreement  re- 
quired. 

The  plaintiffs  insisted  that  this  was  not  enough :  that  it 
ought  to  contain  a  reasonably  accurate  description  of  the 
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1848.  propertT,  and  a  statement  of  a  juiy  yearg'  tide  to  the 
freehold,  which  would  in  this  case  indade  the  k»d  s  title 
to  the  manor  whereof  the  copyholds  were  held;  and  fur- 
ther, that  the  vendor  most  prove  the  stat^nents  to  be 
true,  by  proper  eyidence;  which  last  proportion  wms  not 
disputed;  but  this  was  said,  and  truly,  to  belong  not  to 
the  abstract,  but  to  a  subsequent  stage  of  the  inrestigation 
of  the  title 

We  think  the  abstract  was  sufficient,  within  the  mean- 
ing of  this  issue,  as  it  must  be  taken  to  haye  been  a  full 
and  fair  abstract  of  all  the  muniments  which  the  de- 
fendant had  in  his  possession,  power,  or  knowledge,  and  a 
fair  statement  of  the  deduction  of  his  title,  though  it  did 
not  go  back  for  sixty  years.  Whether  an  abstract  con- 
taining less  than  what  this  did  would  have  been  sufficient 
imder  this  contract,  it  is  unnecessary  to  say. 

The  want  of  an  abstract  of  the  title  to  the  manor  before 
1816  would  have  been  a  good  objection,  if  made  within  a 
month,  but  not  having  been  so  made,  it  was  waived  And 
with  respect  to  the  identity  of  the  land,  we  think  that  the 
abstract  referriog  to  a  map  or  plan  in  one  of  the  deeds 
abstracted,  affords  sufficient  means  of  identification.  We 
are  not  aware  that  a  map  or  plan  is  ever  deemed  to  be 
necessary  as  a  part  of  an  abstract  We  are  therefore  of 
opinion  that  the  breach  alleged  was  not  proved,  and  that 
my  brother  Rolf e  a  opinion  was  correct 

Further,  we  think,  on  the  principle  of  the  case  oiHunt  v. 
Silk,  inasmuch  as  the  plaintiffs  had  the  possession  of  the 
property,  and  the  parties  could  not  be  placed  in  statu  quo^ 
the  count  for  money  had  and  received  cannot  be  maintained, 
supposing  that  the  defendant  had  been  guilty  of  a  breach 
of  contract  subsequent  to  the  delivery  of  the  abstract  We 
have  not  now  to  decide  whether  such  a  breach  has  been 
committed.  If  it  was,  the  plaintiff's  remedy  is  on  the 
contract 

Rule  discharged. 
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1848. 

TuKNBULL  V.  Pell. 
EBT  for  money  Uad  and  received,  and  on  an  account  To  debt  for 

^^*®^  and  received. 

Plea — That  the  plaintiff,  before  and  at  the  time  of  the  com-  *<^-^  *^e  d®- 

,  ...  fendant  plead- 

mencement  of  the  suit,  was  and  still  is  indebted  to  the  de-  ed,  by  way  of 
fendant  in  149i  14^.  6d.,  upon  and  by  virtue  of  ajudgment  piaintiflfwas 
theretofore  recovered  in  the  Court  of  our  Lady  the  Queen,  h^^  ^^149^ 
before  the  Barons  of  her  Exchequer  at  Westminster,  against  14«-  6<^*  ^po"^ 

*  judgment 

the  plaintiff,  in  a  certain  action  wherein  the  now  defend-  recovered  in 
ant  was  plaintiff,  and  the  now  plaintiff  defendant,  as  by  the  E^fchMuert 
record  and  proceedings  thereof  still  remaining  in  the  said  J^^^  ^^  d®* 

ten  dan  b  was 

Court  of  our  Lady  the  Queen,  before  the  Barons  of  her  ready  to  verify 
Exchequer  at  Westminster,  more  foUy  appears,  and  which  llr^l^J^. 
he  the  defendant  is  ready  to  verify  by  the  record;  and  in  ^r^n^J^^a 
43i  12«.  on  a  promissory  note,  made  on  &c.,  by  the  plain-  ^  s^^^-  ^^^ 
tiff,  &;c.;  and  in  5001  for  work  done  by  the  defendant  for  bour,  money 

lent.  A,c      xhd 

the  plaintiff,  and  for  money  lent,  money  paid,  money  had  plaintiff  re- 
and  received,  and  for  the  forbearance  of  money  due  upon  P^®^'  *^*  ^? 

'  J  r         <^as  not  nor  is 

an  account  staged;  and  which  said  several  sums  exceed  the  indebted,  by 
debt  above  demanded  and  damages,  and  out  of  which  said  as  to  149^.  \U. 
monies  the  defendant  hereby  offers  to  set  off  and  allow  not'anyrewrd 
to  the  plaintiff  the  full  amount  of  the  said  last-mentioned  ®^^^®  saidre- 

*  ^  ^  covery,  and 

debt  and  damages. — ^Verification.  that  he  waa 

RepUcation-That  the  plaintiff  was  not  nor  is  indebted  to  ^ZX^^.' 

the  defendant  in  manner  and  form  as  alleged,  by  reason  ^ner^^tho 

that,  as  to  certain  part  of  the  said  supposed  debts  in  the  Court  should 

.  ,  .  appomt ;  and 

plea  mentioned,  to  wit,  149/.  14&  6d,  there  is  not  any  by  reason  that, 

record  of  the  .said  recovery  in  manner  and  form  as  alleged;  ^^  other'^Jm 

and  this  the  defendant  is  ready  to  verify,  when,  where,  ^^^-^^f  ^ 

and  in  such  manner  as  the  Court  here  shall  appoint;  and  6d.,  the  pUdn- 

by  reason  that,  as  to  the  residue  of  the  said  debts  other  indebted  to 

than  the  said  sum  of  149/.  14«.  6d,  the  plaintiff  was  not  ^^^ud^Jto ' 

the  country  :— 
SemUt,  that  the  plea  and  replication  were  both  bad. 

F  F  F  2 
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1848.  nor  is  indebted  to  the  defendant  in  respect  of  the  said 
residue  or  any  part  thereof,  in  manner  and  form  as  al- 
ready alleged;  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes  (amongst  others), 
that  the  plaintiff  by  his  replication  refers  matter  to  the 
Court  to  be  tried  by  the  record,  which  ought  to  be  tried 
by  the  country;  that  the  replication,  being  entire  and  in- 
divisible, contains  a  verification  by  the  record,  and  also  a 
prayer  that  the  matter  thereof  may  be  inquired  of  by  the 
country,  so  that  the  defendant  cannot  take  any  one  single 
and  certain  issue  thereupon;  and  that  the  replication  con- 
tains two  separate  and  distinct  answers  and  replications  to 
the  said  plea.    Joinder  in  demurrer. 

Barstow  argued  in  support  of  the  demurrer  (June  9) — 
The  chief  objection  to  the  replication  is,  that  by  dividing 
the  subject-matter  of  the  plea,  and  making  two  modes  of 
trial,  it  places  the  defendant  under  difficulty  in  accepting 
any  issue.  With  r^ard  to  the  first  portion  of  the  plea»  if 
the  plaintiff  rested  his  case  upon  the  circumstance  of  there 
being  no  such  record,  he  might  have  prevented  the  plea  from 
being  received.  In  a  note  to  the  case  of  Pitt  v.  Knight  (a) 
it  IS  said,  ''If  a  record  of  the  same  count  be  pleaded,  formerly 
the  plaintiff  might  pray  oyer  of  the  record,  and  if  it  were 
not  given  him  the  neai  day,  the  Court  would  reject  the  plea: 
Theobald  v.  Long  (6),  Creamer  v.  Wickett  (c).  Hunter  v. 
Wiseman  (d).  But  now,  since  the  practice  has  been  to  re- 
fuse oyer  of  records,  it  is  questionable  whether  this  method 
can  any  longer  be  enforced;  and  therefore,  at  present  the 
way  is  to  demand  a  note  in  writing  of  the  term  and  num- 
ber of  the  roll  whereon  the  judgment  or  other  matter  of 
record  so  pleaded  is  entered  and  filed,  and  if  the  defendant's 


(a)  1  Wms.  Saond.  92  a.  (e)  Otfth.  517. 

(b)  Gartlu  453;  1  Ld« Baym. 347.  (d)  28tr.  823. 
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attorney  neglects  or  refuses  to  give  the  same  to  the  plain-  1848. 
tiff's  attorney,  such  plea  is  not  to  be  received."  A  plea  of 
set-off  by  reason  of  a  judgment  is  not  proved  by  the  pro- 
duction of  the  record,  but  the  defendant  must  also  shew 
the  identity  of  the  parties,  and  that  the  debt  remains 
unsatisfied.  [Alderson,  B. — ^The  jury  have  to  try  whether 
the  one  debt  is  greater  than  the  other;  how  can  that  be 
known  until  there  is  a  finding  on  the  issue  of  nul  tiel  re- 
cord?] The  plaintiff  might  have  replied  "nunquam  inde- 
bitatus," concluding  to  the  country,  for  that  is  the  proper 
conclusion  where  matter  of  law  is  mixed  with  matter  of 
fact  Briscoe  v.  HiU  (a),  and  Fairthome  v.  Donald  (6)  are 
authorities  to  shew  that  this  replication  is  bad.  [Alder- 
soTiy  B. — The  plaintiff  in  effect  says,  that  he  is  not  indebted, 
and  he  accepts  the  mode  of  proof  which  the  defendant 
offers.  The  difficulty  is  of  your  own  seeking.  I  agree  that 
the  second  issue  raised  by  the  replication  is  an  immaterial 
issue,  for  it  would  only  determine  whether  the  debt  was 
due,  not  whether  it  exceeded  the  other  debt  Suppose  the 
defendant  proved  on  the  second  issue  20/.,  and  the  plain- 
tiff proved  loOt, — which  way  is  the  verdict  to  be  entered? 
It  would  be  desirable  that  the  replication  should  be  amend- 
ed, so  as  to  leave  no  doubt  as  to  the  entry  of  the  verdict] 

The  case  then  stood  over  for  further  argument,  but  in 
the  mean  time  the  parties  consented  to  make  the  following 
amendments: — The  defendant  pleaded,  secondly,  as  to 
149/.  14«.  6c?.,  parcel  of  the  monies  in  the  declaration  men- 
tioned, a  judgment  recovered  for  that  amount,  concluding 
with  a  verification  by  the  record,  and  an  averment  that 
the  sum  equalled  the  sum  of  149/.  14«.  6d.  in  the  declara- 
tion mentioned.  He  then  pleaded,  thirdly,  to  the  damages 
for  the  detention  of  the  said  149/.  14a  6c?.,  and  to  the  re- 
sidue of  the  declaration,  the  remaining  matters  stated  in 

(a)  10  M.  t  W.  736.  (b)  13  M.  4:  W.  424. 
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the  plea  of  set-off,  concluding  with  a  verification.  The 
plaintiff  replied  to  the  second  plea,  nul  tiel  record,  with  a 
verification  by  the  record,  when,  where,  and  in  such  man- 
ner as  the  Court  should  appoint;  and  to  the  third  plea,  nil 

debet 

Amendment  accordingly. 


MEMORANDUM. 


An  this  Vacation  (July  14)  Arnold  WaUingery  of  the  Mid- 
dle Temple,  Esq.,  was  called  to  the  degree  of  the  coif,  and 
gave  rings  with  the  motto  "  Quid  quandoque  deceaL" 


« 
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IN    THE    EXCHEQUER    CHAMBER. 

{In  Error  from  the  Court  of  Exchequer.) 


I 


Doe  d.  William  Bueton  t;.  John  Whitb  and  Others.  •/««*  22. 


N  this  case  a  writ  of  error  was  brought  upon  the  judg-  Ifdd,  in  the 
ment  of  the  Court  below  (a),  which  was  argued  this  day  (6).    c^im^rraf- 

firming  the 

Hodgson,  for  the  plaintiflF  in  error,  pursued  a  similar  line  judgmentof  Ae 
of  argument,  and  relied  upon  the  same  authorities,  as  to  the  quer,thatthCTigh 
first  point  argued  below:  the  second  point  he  abandoned,     tate,"  in  the 

operatiye  part 

Phipson,  who  appeaised  to  argue  for  the  defendant  in  ofawm,ip»uM 
error,  was  not  called  upon.  coqrai  of  the 

property,  but 

Patteson,  J. — ^We  all  agree  that  the  judgment  of  the  ofthetMtator 
Court  below  ouffht  to  be  affirmed,  and  for  the  same  rea-  "***'??^f^ 

^  '  ^  controlled  by 

son,  namely,  that  the  words  "estates  and  properties'*  do  the  context,  yet, 

-  .  /•    1        1      •        1  1     •       where  the  word 

not  occur  in  the  operative  part  of  the  devise,  but  only  m  is  not  nted  in 
the  subsequent  part  of  it.     It  is  argued,  that  those  words  cUu^Tof  Se 
are  to  have  effect  as  shewine  that  the  previous  words  in-  deyi»eit«elf,but 

,  1*  introduced 

tended  something  more.     But  there  is  no  case  where  such  into  another 
effect  has  been  given  to  the  word  "  estate  "  in  the  subse-  Sferring  to  it, 
quent  part  of  a  will     In  the  cases  cited,  it  was  attempted  notbT^itorod 
to  cut  down  the  effect  of  that  word  in  the  former  part  of  "  having  the 

effect  of  extend- 

the  will,  and  then  to  argue  that,  as  the  testator  did  not  in-  ing  the  meaning 
tend  the  word  "estate''  to  operate  in  the  former  part  of  clause,  whether 
the  devise  as  passing  the  fee,  it  ought  not  so  to  operate  in  v^^^^  ""^"^ 
the  latter;  but  the  Courts  decided  otherwise.     Here  it  is 
intended  to  enlarge  the  operation  of  the  previous  words, 
which  only  give  a  life  estate,  and  for  that  there  is  no  au- 
thority. 

Judgment  affirmed. 

(a)  1  Exch.  520.  J.,  Coltman,  J.,  MauU,  J.,  Wight- 

{b)  Before Fatteson,  J. y  Coleridge,      man,  J,,  CreseweU,  J.,  and  Erie,  J. 
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•/wn<f  6.  Williams  v.  James. 

A8aimip«it  by     AsSUMPSIT  by  the  defendant  in  error  (the  plaintlflF  be- 

indorsee  againBt  "*  ^         ^ 

acceptor  of  a      low),  as  indorsee,  against  the  plaintiff  in  error  (the  defend- 

bill  of  exchange 

for  100/L  ant  below),  as  acceptor,  of  a  bill  of  exchange  for  lOOL  drawn 

after  Ae  said      ^J  Philip  Watkins  and  another  person. 

biU  of  exchange       piea,  that,  after  the  said  bill  of  exchange  had  become 

had  become  dae  ° 

and  payable,  W.  due  and  payable,  the  said  Philip  Watkins  delivered  to  the 
drawers)  de-  plaintiff,  at  his  request,  divers  bills  of  exchange  for  the 
SS°a?L  Pay°»«nt  of  certain  sums  of  money  therein  respectively 
request,  certain   mentioned,  and  amounting  in  the  whole  to  more  than  the 

bills  of  ex-  .  '  ° 

change  for  the  Said  sum  of  lOOt,  and  to  a  large  and  sufficient  sum  of  money, 

tain  sums  of  *<>  wit,  the  sum  of  380t,  for  and  on  account  of,  amongst 

mention^edmd  ^*^®^  things,  the  said  sum  of  money  specified  in  the  said 

amounting  in  bill  of  exchange  in  the  declaration  mentioned,  and  all  da- 

tiw  whole  to  ... 

more  than  the  mages,  &c.;  which  said  bills  of  exchange  the  plaintiff  then 

lOOL,  and  to  a  ^^^^^  ^^^  received  from  the  said  Philip  Watkins  for  and  on 

dirai  slun  of^  account  of,  amongst  other  things,  the  said  sum  of  money 

money,  to  wit»  in  the  declaration  mentioned,  and  the  damages  sustained 

88(W.,  for  and  ...  . 

on  account  of,  by  the  plaintiff  in  respect  thereof;  and  that  the  said  several 

thS^th^e  sum  ^^^^  of  exchange  were  respectively  paid  and  satisfied  before 

■P^?J  7  ^*  ^^^  commencement  of  this  suit,  to  wit,  when  they  respec- 

chwige  in  the  tively  became  due  and  payable. 

declaration 

mentioned,  and  Replication,  that  the  said  bills  of  exchange  were  not  paid 
&c-  w^^said  ^^^  satisfied  modo  et  forma,  on  which  issue  was  joined; 
bflU  of  exchange  ^nd  at  the  trial  the  defendant  below  obtained  a  verdict 

the  plaintiff 

took  and  re-  The  plaintiff  below  subsequently  obtained  a  rule  to  shew 

for  and  on  ac-  cause  why  judgment  should  not  be  entered  for  him,  not- 

amomret  other  withstanding  the  verdict,  for  the  insufficiency  of  the  plea; 

things,  the  said  which  rule  was  made  absolute  in  Hilary  Vacation,  1845  (a), 

sum  of  money  *'  ^   -" 

in  the  declara- 
tion mentioned,  and  all  damnp:es,  &c.:  and  tliat  the  said  bills  of  exchange  were  paid  and  satisfied 
before  the  commencement  of  this  suit,  to  wit,  wlien  tliey  lK»canie  due.  Ilcplication,  that  tlicy  were  not 
paid  and  satisfied  modo  et  form^  Verdict  for  tlie  defendant  on  this  isssue : — Held,  on  error  in  the 
Exchequer  Chamber,  (affirming  the  judgment  of  the  Court  of  Kxchequer),  that  the  plea  was  bad  in 
substance,  and  that  the  plaintiff  was  entitled  to  judgment  non  obstante  yeredicto. 

(a)  13  M.  <fe  W.  828. 
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and  judgment  was  accordingly  entered  up  in  the  Court  of      ^  1848. 
Exchequer  for  the  plaintiff  below.     Upon  this  judgment 
the  defendant  below  brought  a  writ  of  error  into  this  Court, 
which  was  argued  in  Michaelmas  Vacation,  1846  (Dea 
27(a)).  by 

Martin  (with  whom  was  Benson),  for  the  plaintiff  in  error, 
and  by  Chilton  (with  whom  was  Davison),  for  the  defendant 
in  error. — The  arguments  were  substantially  the  same  as 
those  advanced  in  the  Court  of  Exchequer.  Besides  the 
authorities  there  cited,  Chamberlayn  v.  Delarive{b);  Story 
on  Bills,  p.  2,  pL  2  and  3 ;  and  Kent's  Commentaries,  p.  75> 
pL  60,  were  referred  to. 

Cur.,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Wilde,  C.  J. — After  stating  the  pleadings,  his  Lordship 
said : — It  was  contended,  on  the  argument  before  us,  that 
the  plea  was  substantially  a  plea  of  pajrment,  or  was  a  good 
plea,  as  shewing  that  the  debt  and  damages  were  satis- 
fied. We  think  this  is  not  so.  The  bills  delivered  by 
Philip  Watkins  to  the  plaintiff  do  not  appear  to  have  been 
indorsed  to  the  plaintiff,  nor  to  have  been  paid;  nor  does 
it  in  any  way  appear  by  the  plea,  that  the  plaintiff  derived 
any  benefit  under  them.  For  an3rthing  that  appears  by  the 
plea,  they  might  have  been  paid  and  satisfied  before  they 
were  delivered  to  the  plaintiff.  We  therefore  agree  with 
the  Court  below,  that  the  plea  is  bad  in  substance,  and  the 
judgment  consequently  will  be  affirmed. 

Judgment  affirmed. 

(</)  Before   Wild^,  C.  J.,   Coif-       Wighinian^  J.,  and  Erl^y  J. 
ridge,  J.,  Coltman,  J.,  MauU,  J.,  (b)  2  WiLj.353.. 
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Jum  6. 

Certain  waste 
landfl  in  the 
manor  of  Ship- 
ley, to  the  soil 
of  which,  and 
everything  con- 


Wainman  v.  The  Eakl  of  Rossb. 

xN  pursuance  of  the  power  reserved  to  the  parties  by 
the  special  case  stated  in  this  cause  (a),  it  was,  after  the 
judgment  of  the  Court  of  Exchequer  for  the  plaintiflf  be- 
low thereon,  taken  down  to  trial  and  turned  into  a  spe- 
■d?  Ae  lOTd  of  cial  verdict,  upon  which  a  writ  of  error  was  brought  into 
the  niMior  was    ^j^jg   Qourt     The   case  was  argued  in   Hilary  Vacation 

entitled,  were, 

hy  an  Indosure  1847,  (February  7),  by 

Act,  55  Geo.  8, 
c.  xmiif  (which 
recited  the 
lord's  title), 
taken  away 
from  the  lord 
and  allotted  to 
oonunoners, 
except  as  saved 
by  the  82nd 
danse.    That 
dause  resenred 
to  the  Iwd 
all  mines  and 
minerals,  of 
what  nature  or 


Cowling  (with  whom  was  Addison),  for  the  plaintiflf  in 
error  (the  defendant  below) ;  and  by  Knowles  (with  whom 
was  Hugh  Hill),  for  the  defendant  in  error  (the  plaintiff 
below).  The  Court  (6)  took  time  to  consider,  and  their 
judgment  was  now  pronounced  by 


Wilde,  C.  J. — This  Court  has  fully  considered  the  case 
of  Wainman  v.  The  Earl  o/Rosse,  which  is  certainly  one 
attended  with  considerable  difficulty;  but  the  result  of  the 
^M  mrbeing  Consideration  of  the  Court  is,  that  the  judgment  below 

^^rj^^""^  must  be  affirmed. 

m^andTaste  Judgment  affirmed. 

grounds,  in  as  • 

foil,  ample,  and  beneficial  a  manner,  to  all  intents  and  purposes,  as  he  could  or  might  have  held  and 
enjoyed  the  same  in  case  the  said  act  had  not  been  made;  and  enacted,  that  he  should  and  might  at 
all  times  thereafter  have,  hold,  win,  work,  and  enjoy  exdusively  all  mines  and  minerals,  of  what  nature 
or  kind  soever,  within  and  under  the  said  commons  and  waste  grounds,  with  full  liberty  of  digging, 
sinking,  searching  for,  winning,  and  working  the  said  mines  and  minerals,  and  carrying  away  the  lead 
ore,  1^,  coals,  iron-stone  and  fossils,  to  be  gotten  thereout :  provided  that  the  lord,  in  the  searching 
for  and  working  the  said  mines  and  minerals,  should  keep  the  first  layer  or  stratum  of  earth  separate 
and  apart  by  itself,  without  mixing  the  same  with  the  lower  strata.  The  33rd  section  provided  for 
reimbursement  to  the  owners  of  allotments,  for  injury  done  by  searching  for  or  working  the  mines  and 
minerals : — ffeldf  on  error  in  the  Exchequer  Chamber,  (affirming  the  judgment  of  the  Conrt  of  Ex- 
chequer), that  the  reservation  clause  must  be  construed  with  reference  to  the  title  of  the  lord  to  the 
whole  of  the  soil ;  and,  inasmuch  as  the  object  of  the  act  was  to  give  to  the  commoners  the  snrfiKe  for 
cultivation,  and  leave  in  the  lord  what  it  did  not  take  away  for  that  purpose,  the  word  "minerals'* 
must  be  understood,  not  in  its  general  sense,  signifying  substances  containing  metals,  bat  in  its  pro- 
per sense,  as  including  all  fossil  bodies  or  matters  dug  out  of  mines,  that  is,  quarries  or  places  where 
anything  is  dug;  and  this  notwithstanding  the  provision  in  the  latter  part  of  the  clause,  authorising 
the  carrying  away  the  "  lead  ore,  lead,  coal,  iron-stone,  and  fossils,"  as  fossils  may  apply  to  stones 
dug  in  quarries :  therefore,  that  the  clause  reserved  to  the  lord  the  right  to  the  stratum  ojf  itone  in  the 
inaoaed  lands. 

(a)  See  Earl  of  Rosae  v.  Wair^ 
man,  14  M.  «fe  W.  859—873,  where 
the  special  case  is  fully  stated. 

(b)  Lord  Denman,  C.  J.,  WUcky 


C.  J.,  Pattfsan,  J.,  Coleridge,  J., 
Maule,  J,,  CresstceU,  J.,  and  WCl- 
liams,  J. 


Ti 
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The  Earl  of  Lindsby  v.  Capper  and  Others.  ^      ^^ 

June  22. 

HE  plaintiff  having  brought  a  writ  of  error  on  the  Toadedaratioii 
judgment  of  the  Court  of  Exchequer  in  this  case  (a),  it  made  between 
was  argued  (6)  (June  21)  by  Humphry  for  the  plaintiff  in  ^^  §it"n^tef 
error,  and  by  Sir  F,  KeUy  for  the  defendants  in  error,  provisional  di- 

rm  1  •  1  •     1  1  recton  of  a  pro- 

The  arguments,  which  turned  entirely  upon  the  construe-  jected  Railway 
tion  of  the  deed,  are  omitted.  The  ^ect 

The  judgment  of  the  Court  was  now  delivered  by  ^d?*'^Jlf*' 

plaintiff  was 

Patteson,  J. — The  deed  in  this  case  provides  for  three  J^f  ^[^^^ 

'  ^  tarn  lands 

possible  events — first,  the  passing  of  the  bill  of  The  Direct  through  which 

that  railway 

Northern  Railway  Company  within  six  months;  secondly,  and  another, 

the  passing  of  the  bill  of  The  Great  Northern  Railway  Com-  Great  Northern, 

pany  within  eighteen  months;  thirdly,  the  amalgamation  j^«"«>*cnded 

of  the  Companies,  and  the  passing  of  a  bill  of  the  amal-  that  the  plain- 

gamated  Companies,  without  specifying  any  limit  as  to  port  th«  former 

time.     In  the  first  event,  a  large  sum  of  money  is  to  be  utt'^SJ^i?* 

paid  by  the  defendants,  and  many  covenants  are   intro-  ^  covenant- 

^  '^  \  -^  ed,  that,  if  The 

duced  as  to  stations,  bridges,  and  various  other  matters.       Direct  North- 

T^i  1  ^1  /*  •xi*i    em's  bill  should 

In  the  second  event,  a  large  sum  ox  money  is  to  be  paid  p^gs  before  six 

months  from 
the  date  of  the  deed,  the  Company  should  pay  the  plaintiff  certain  large  sums  of  money,  in  certain 
specified  cases,  for  the  injury  done  to  and  for  Uie  purchase  of  his  land ;  that  if  the  Great  Northern's 
bill  should  pass  within  eighteen  months  from  the  same  date.  The  Direct  Northern  was  to  pay  the 
plaintiff,  within  three  months  after  that  event,  certain  sums  of  money,  in  certain  specified  cases,  for 
compensation,  &c. :  provided  that,  if  no  act  authorising  The  Direct  Northern  to  make  their  line 
should  be  passed  wiUiin  six  months  from  the  date  of  the  indenture,  either  party  might  put  an  end  to 
the  agreement  by  giving  noti<%  in  writing;  and  that,  after  the  giving  of  such  notice,  the  agreement, 
and  ever\'thing  contained  in  it,  should  be  absolutely  null  and  void,  except  the  proviso  and  a  covenant 
as  to  certain  costs  to  be  paid  to  the  plaintiff;  and  lastly,  that  if  the  Companies  should  be  amalga- 
mated, then,  three  months  after  such  event,  the  amalgamated  Companies  should  pay  certain  sums 
of  money,  in  certain  events :  one  of  these  being,  the  sum  of  60002.  if  the  line  followed  the  course  of 
the  Direct  line  without  a  branch  to  Stamford;  and  that  in  such  case  all  the  covenants  applicable  were 
to  be  performed  by  the  amalgamated  Companies.  The  declaration,  afier  alleging  that  the  Companies 
were  amalgamated,  that  the  line  took  the  course  of  the  Direct  Northern  witliout  a  branch  to  Stam- 
ford, and  that  the  period  of  three  months  had  elapsed,  concluded  with  la^nng  as  a  breach  the  non- 
payment of  the  60002.  The  defendants  pleaded,  that  no  Act  of  Parliament  authorising  The  Direct 
Northern  to  make  their  intended  line  was  passed  within  six  calendar  months ;  and  that  the  defiend- 
ants  gave  the  plaintiff  notice  that  they  were  desirous  to  put  an  end  to  the  agreement ;  that  nopart 
of  the  line  had  passed  throng  plaintiffs  estate,  and  that  it  had  not  been  injured  under  the  act : — Held, 
on  error  in  the  Exchequer  Chamber  (reversing  the  judgment  of  the  Court  of  Exchequer),  that  the 
plea  was  bod  in  substance,  and  afforded  no  answer  to  the  action. 

(a)  1  Ezch.  579,  where  the  ma-     ridge,  J.,  CoUmanf  J.,  Maule^  J., 
terud  parts  of  the  deed  are  vet  out.      Wighiman^  J.,  CressweUf  J.,  and 

(b)  Before  PatUmm^  J.,   CaU-      Erie,  J. 
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1848.  by  the  defendants,  and  the  plaintiff  is  to  hand  over  to 
them  all  sums  which  he  may  receive  by  way  of  compen- 
sation from  The  Great  Northern  Railway  Company;  but 
none  of  the  covenants  as  to  stations,  &c.  can  apply. 

A  proviso,  however,  is  introduced,  giving  power  to  either 
party,  if  no  act  of  Parliament  authorising  The  Direct 
Northern  Company  to  form  the  (by  which  we  understand 
their)  intended  railway  is  passed  within  six  months,  to 
determine  and  put  an  end  to  the  deed,  except  as  r^ards 
the  payment,  by  the  defendants  to  the  plaintiff,  of  all  costs 
which  he  may  have  incurred.  Neither  of  these  events  has 
happened. 

The  clause  which  applies  to  the  third  contemplated  event 
follows  immediately  upon  this  proviso,  and  directs  in  sub- 
stance, that,  within  three  months  after  the  passing  of  the 
bill  of  the  amalgamated  Companies,  the  defendants  shall 
pay  to  the  plaintiff  certain  sums  of  money  (more  or  less,  as 
the  case  may  be) ;  and  that  all  covenants  and  agreements 
of  the  defendants,  so  far  as  the  same  shall  be  applicable, 
shall  be  observed  by  the  amalgamated  Companies.  This 
event  has  happened,  and  the  action  is  brought  for  the 
money  covenanted  to  be  paid  three  months  after  its  hap- 
pening. 

The  plea  states,  that  the  first-contemplated  event  has 
not  happened,  and  that  the  deed  has  been  determined  and 
put  an  end  to  by  the  defendants  under  the  terms  of  the 
proviso.  Doubtless,  if  that  proviso  extends  to  the  whole 
deed,  and  is  to  be  taken  simply  as  it  stands  by  itself,  the 
plea  is  an  answer  to  the  action. 

But  the  question  is,  whether  the  amalgamation  clause, 
following  immediately  after  the  proviso,  is  not  to  be  taken 
as  a  part  of  and  a  qualification  of  that  proviso.  We  are 
of  opinion,  that,  by  the  true  construction  of  the  deed,  it  is 
to  be  so  taken;  that  the  amalgamation  clause  embodies  the 
proviso;  that  they  are  to  be  read  together;  and  that,  being 
so  read,  the  true  effect  and  meaning  is,  that,  if  no  bill  to 
which  the  defendants  are  parties  shall  be  passed  within 
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six  months,  notice  may  be  given  by  either  the  plaintiff  or      ^  1848. 
the  defendants,  to  determine  and  put  an  end  to  the  deed; 
but  that,  if  any  such  bill  do  pass  within  six  months  (as  in 
truth  it  has),  the  covenants  in  the  amalgamation  clause  are 
to  stand  good  and  be  observed. 

If  this  be  the  true  construction  of  the  deed,  it  is  plain 
that  the  plea,  which  negatives  only  the  first-contemplated 
event,  and  not  the  third,  cannot  be  any  answer  to  this 
action,  which  is  founded  on  the  happening  of  that  third 
event 

We  are  therefore  of  opinion,  that  the  plaintiff  is  entitled 

to  recover  the  6000Z.  claimed;  and  that  the  judgment  of 

the  Court  below  must  be  reversed,  and  judgment  entered 

for  the  plaintiff. 

Judgment  reversed. 


T 


1847. 
Ltc.  \k%. 

Jones  v.  Chapman  and  Others  (a).  1849. 

Junt  18. 

RESPASS. — The  first  count  of  the  declaration  stated,  Under  the 

that  the  defendants,  to  wit,  on  &c.,  with  force  and  arms  cUntion  in 

broke  and  entered  a  certain  dwelling-house  of  the  plaintiff,  fr**thatlhe 

in  the  county  of  Denbigh,  and  there  forced  and  broke  open  ^^  '^  .^o 

declaration 

and  damaged  the  outer  door  thereof,  &c.     There  was  a  se-  mentioned  was 

cond  count  for  another  similar  trespass  on  a  different  day.  time  when 

The  defendants  pleaded,  first,  not  guilty;  secondly,  to  the  ^^'*J^^^ 

first  count,  that  the  said  dwelling-house  in  that  count  the  defendant 

mentioned  was  not,  at  the  said  time  when  &;c.,  the  dwell-  lawful  right  to 

ing-house  of  the  plaintiff  modo  et  forml     The  third  plea,  of thedoeeT^ 

to  the  second  count,  was  a  similar  traverse.     Upon  these  «therinhim- 

'^  self  orm  lome 

pleas  the  plaintiff  joined  issue.     There  were  also  pleas  to  other  person 
both  counts,  that  the  dwelling-house  in  the  declaration  authority  he 

claims  to  hare 
acted.     So 

hM  on  error  in  the  Exchequer  Chamber,  per  WUde,  C.  J.,  CoUman,  J.,  M<hUe,  J.,  Erie,  J., 

and  WUUanu,  J. :  dissentientibus  Coleridffe,  J.,  and  Wightman,  J. 

(a)  This  case  is  inserted  here  on  account  of  its  importance. 
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1848.  mentioned  was  the  dwelling-house  and  freehold  of  one  Har- 
riett Myddelton;  to  which  there  were  replications  of  a  de- 
mise by  her  to  the  plaintiff  from  year  to  year,  and  rejoin- 
ders thereto  of  a  determination  of  the  tenancy  by  notice 
to  quit,  before  the  time  of  the  committing  of  the  alleged 
trespasses:  and  issues  were  taken  upon  these  rejoinders. 

At  the  trial  of  the  cause,  before  Parhe,  B.,  at  the  Sum- 
mer Assizes  for  the  county  of  Denbigh,  in  1845,  the  plain- 
tiff launched  his  case  by  proving  that  he  had  been  in  ac- 
tual possession  of,  and  had  resided  in,  the  house  in  question 
for  about  ten  years  before  and  up  to  the  time  of  the  al- 
leged trespasses.  The  defendants  then  proved  that  the  house 
was  the  freehold  of  Harriett  Myddelton;  that  the  plaintiff 
had  occupied  it  as  her  tenant  from  year  to  year;  that  the 
tenancy  had  been  properly  determined  before  the  time  of 
the  trespasses;  and  that  the  defendants  had  entered  as  her 
servants  and  by  her  authority  and  command.  Upon  this  evi- 
dence the  learned  judge  was  of  opinion  that  the  defendants 
were  entitled  to  a  verdict,  not  only  upon  the  issues  raised 
on  the  pleas  of  liberum  tenementum,  but  also  upon  those 
raised  by  the  second  and  third  pleas;  and  he  directed  the 
jury,  that,  upon  those  issues,  the  proper  question  for  their 
consideration  was,  whether,  at  the  times  of  the  committing 
of  the  alleged  trespasses,  the  plaintiff  was  lawfully  in  pos- 
session of  the  said  dwelling-houses,  as  against  Miss  Myddel- 
ton ;  and  that,  if  the  defendants  had  by  their  evidence  sa- 
tisfied them,  that,  at  the  time  of  the  trespasses,  the  said 
Harriett  Myddelton  was  lawfully  entitled  to  the  possession, 
and  that  the  defendants,  as  her  servants,  and  by  her  au- 
thority and  command,  then  committed  the  trespasses,  in 
such  case  the  second  and  third  issues  ought  to  be  found 
for  the  defendants.     To  this  ruling  the  plaintiff's  coun- 
sel tendered  a  bill  of  exceptions.     The  defendants  had 
a  verdict  upon  those  issues,  upon  which  judgment  was 
signed  in  the  Court  below;  and  the  plaintiff  thereupon 
brought  a  writ  of  error.    The  grounds  of  error  relied  on  by 
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the  plaintiff  (after  setting  out  the  above  direction,  and  al-  1B48. 
leging  the  same  to  be  a  misdirection  in  point  of  law),  stated 
that  the  learned  judge  ought  to  have  directed  the  jury,  that, 
upon  the  evidence  so  given  as  aforesaid,  the  said  issues 
ought  to  be  found  for  the  plaintiff,  if  the  jury  were  satis- 
fied thereby  that  the  plaintiff,  at  the  several  times  when 
&C.,  was  in  the  aduai  possession  of  the  said  dwelling-house 
in  which  &;a 

The  case  was  argued  (a)  on  the  1st  and  2nd  of  Decem- 
ber, 1847,  by 

WeUby,  for  the  plaintiff  in  error. — This  bill  of  exceptions 
raises  the  question  with  respect  to  which  there  has  existed 
a  difference  of  opinion  between  the  Courts  of  Queen's  Bench 
and  Exchequer — the  Court  of  Queen's  Bench  being  of  opin- 
ion that,  in  an  action  of  trespass  quare  clausum  fregit,  upon 
the  issue  raised  by  the  plea  that  the  close  is  not  the  plain- 
tiff's close,  the  plaintiff  is  entitled  to  succeed,  if  he  proves 
actual  possession  only;  and  that  the  defendant  cannot, 
under  that  plea,  dispute  the  plaintiff's  title  by  setting  up 
title  in  himself  or  in  a  third  person,  and  justify  the  alleged 
trespass  by  shewing  that  it  was  done  by  such  third  person's 
authority  and  command.  On  the  other  hand,  the  Court  of 
Exchequer  is  of  opinion  that  the  question  of  title  is  fully 
open  to  the  defendant  under  this  plea.  The  first  case 
which  gave  rise  to  the  expression  of  a  difference  of  opinion 
is  that  of  PumeU  v.  Yow%g  (6),  where  Parke,  R,  in  a  con- 
sidered judgment  of  the  Court  of  Exchequer,  says,  "If  there 
had  been  nothing  but  the  general  issue  and  licence  plead- 
ed, and  the  case  had  occurred  before  the  New  Rules,  the 
judge  might  have  so  certified;  unless  it  had  appeared  on 
the  evidence  on  the  general  issue  on  the  tried,  that  the  title 


(a)  Before  WUde,  0.  J.,  Cole-      liams,  J. 
ridge,  J.,  CoUman,  J.,  MavU,  J.,  (h)  3  M.  ^  W.  288. 

Wightman,  J.,  Erle^  J.,  and  WUr 
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1847.        had  come  in  question,  which  might  have  been  the  case  on 
that  plea  (independently  of  any  statutory  provision) ;  be- 
cause it  was  a  denial  that  the  defendant  had  trespassed  on 
the  plaintiff' 8  close,  and  put  in  issue  the  fact  that  it  was  his 
dose,  as  well  as  the  fact  that  the  defendant  had  entered 
upon  it     Of  that  title,  possession  would  be  prim4  facie 
evidence  against  all,  and  it  would  constitute  a  good  tiUe 
against  a  wrong  doer,  and  none  against  the  person  lawfully 
entitled  to  the  possession,  who,  though  the  plaintiff  had  the 
actual  possession,  might  have  shewn  that  he  (the  defendant) 
was  lawfully  entitled  to  it"     His  Lordship  shortly  after- 
wards proceeds : — ''  But  the  plea  denying  the  dose  to  be  the 
plaintiff  *Sy  since  the  New  Rules,  is  a  denial  of  the  plaintiff's 
title  to  the  dose,  to  the  same  extent  that  he  would  have  been 
obliged  to  prove  it  before  under  the  general  issue;  that  is, 
it  is  a  denial  of  possession,  if  the  defendant  was  a  wrong 
doer;  if  otherwise,  of  the  right  to  the  possession :  but,  in 
either  supposition,  it  is  necessarily  a  denial  of  tide;  for, 
even  in  the  former  case,  possession  is  title  against  a  wrong 
doer;  and  therefore  the  plea  raises  a  question  of  title  in  the 
action,  and  prevents  the  judge  from  certifying."    Next  fol- 
lowed the  case  of  Whittington  v.  BoxaU(a),  which  is  a  di- 
rect decision  of  the  Court  of  Queen's  Bench  upon  this  point 
That  was  an  action  of  trespass  quare  clausum  fregit,to  which 
the  defendant  pleaded,  that  the  close  was  not  the  plaintiff's 
property;  and  it  was  held  that,  under  this  plea,  the  defend- 
ant could  not  give  evidence  of  title  in  himself,  and  that  the 
plaintiff  established  his  case  by  proving  possession  merely. 
On  that  occasion  the  present  question  was  fully  considered. 
Lord  Denman,  C.  J.,  says,  "  The  counsel  for  the  defend- 
ant, upon  the  argument  of  the  case,  relied  very  much  upon 
an  expression  which  fell  from  Mr.  Baron  ParA:^  in  pronoimc- 
ing  the  judgment  of  the  Court  of  Exchequer  in  the  case  of 
Pumell  V.  Young,  and  which  certainly  is  at  variance  with 

(a)  5  Q.  B.  139. 
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our  view  of  the  case."  And  again,  "  This  dictum  in  Par-  ^  1847. 
neU  V.  Young  is  that  from  which  we  dissent,  concurring 
fully  with  the  decision  of  that  case."  In  the  case  oi  Har- 
rison V.  Dixon  (a),  which  followed  very  shortly  after  this 
decision  of  the  Court  of  Queen's  Bench,  Parke,  B.,  says, 
"  This  Court  and  the  Court  of  Queen's  Bench  have  cer- 
tainly come  to  a  different  decision  on  the  same  point;  the 
Court  of  Queen's  Bench  having  held  that  there  ought  to  be 
a  special  plea,  in  order  to  dispute  the  plaintiff's  title  as 
distinguished  from  his  mere  possession :  we  have  thought 
differently."  It  appears,  therefore,  from  these  cases,  that 
the  present  question  remains  to  be  settled  by  this  Court 

By  the  rule  of  Hilary  Term,  4  WilL  4,  it  is  ordered  that,  "  in 
actions  of  trespass  quare  clausum  fregit,  the  plea  of  '  Not 
guilty '  shall  operate  as  a  denial  that  the  defendant  com- 
mitted the  trespass  alleged  in  the  place  mentioned,  but  not 
as  a  denial  of  the  plaintiff's  possession,  or  right  of  posses- 
sion, of  that  place,  which,  if  intended  to  be  denied,  must  be 
traversed  specially/'  It  is  submitted  that  the  view  which 
the  Court  of  Queen's  Bench  have  taken  of  this  question  is 
the  correct  one.  It  may  be  conceded  that,  before  the  New 
Rules,  the  defendant  was  at  liberty,  under  the  general  issue, 
to  shew  that,  as  against  him,  the  plaintiff  had  no  right  to 
the  possession,  because  some  person  other  than  the  plain- 
tiff had  the  right  The  New  Rules,  however,  were  framed 
chiefly  with  a  view  to  remove  the  great  inconvenience  which 
constantly  used  to  arise  at  trials  from  the  production  of 
evidence  which  came  unexpectedly  upon  the  other  side; 
and  much  inconvenience  must  still  arise,  if  the  allegation 
in  the  declaration  be  held  to  be  capable  of  two  meanings, 
viz.  o{  possession  and  of  title.  Possession  has  ever  been  held 
sufficient  to  maintain  an  action  of  trespass  against  a  wrong 
doer;  and  the  plaintiff's  case  is  prima  facie  established 
by  such  proof.  The  rule  of  Court  orders,  that  the  plaintiff's 

(a)  12  M.  &  W.  142. 
VOL.  II.  G  G  G  EXCH. 
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1847.        possession,  or  right  to  possession,  must  be  traversed  spe^ 
oiaUy,  if  intended  to  be  denied.    [MaulCy  J. — Does  not  the 
word  "  specially"  mean  in  contradistinction  to  traversed  ^re- 
nerally,  as  by  the  general  issue?]    If  the  title  could  be  dis- 
puted under  the  traverse  in  question,  the  word  "  specially'' 
would  have  no  effect    These  rules  were  drawn  by  learned 
persons,  and  it  is  to  be  presumed  that  the  words  used  were 
introduced  after  due  consideration,  and  with  a  knowledge 
of  the  proper  meaning  and  effect  of  each.     In  Brotvne  t. 
Dawson(a)y  Lord  Demnan,  C.  J.,  said,  "We  agree  that  the 
question  of  title  is  not  to  be  raised  on  a  plea  of  possession. 
We  agree  also,  that  this  action  is  possessory,  and  that  pos- 
session is  sufficient  for  the  plaintiff  in  trespass  against  a 
wrong  doer."     In  HecM^  v.  Mtlward(b),  Tindaiy  C.  J.,  says, 
"  It  is  objected  that,  under  the  rule  of  Hilary  Term,  4  Will 
4,  the  defendant  should  not  be  driven  to  allege  new  matter, 
where  he  takes  a  traverse  on  the  plaintiff  s  claim.     But  I 
see  no  reason  why,  if  the  fact  be  so,  he  should  not  all^e 
that  the  close  is  not  in  the  plaintiff's  possession,  or  is  not 
the  plaintiff's  property.     Here,  however,  he  has  used  the 
word  '  close '  in  the  same  sense  in  which  it  is  used  in  the 
declaration."     Fleming  v.  Cooper  (c)  and  Camabt/  v.  Wd- 
hy{d)  are  to  the  same  effect     The  plea  should,  therefore, 
have  been  a  special  one,  embodying  something  beyond  a 
mere  traverse  of  the  allegation  in  the  declaration,  which 
imports  no  more  than  such  possession  as  is  required  prim& 
facie  to  maintain  the  action.     If  the  evidence  here  of- 
fered be  admitted  under  that  traverse,  the  plaintiff,  after 
proving  a  prim4  facie  case,  may  have  to  answer  evidence 
of  a  totally  new,  and  of  an  affirmative,  description.     [He 
also  referred  to  Newton  v.  Harland{e),^ 

Peacock,  contrk. — -The  present  question,  no  doubt,  de- 

(rt)  12  A.  <fe  E.  624.  ((f)  8  A.  «fe  E.  872. 

\h)  2  Bing.  N.  C.  98.  {e)  1  Man.  <fe  Gr.  644. 

(c)  5  A.  <Sr  E.  221. 
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pends  upon  the  construction  to  be  put  upon  the  language  ^  1847. 
of  the  New  Rule,  which  limits  the  operation  of  the  general 
issue  in  actions  of  trespass  quare  clausum  fregit,  such  con- 
struction being  subject  to  the  rules  and  principles  of  plead- 
ing. Before  the  New  Rules,  in  these  actions,  all  matters  in 
confession  and  avoidance  were  to  be  pleaded  specially;  but 
under  the  plea  of  "  Not  guilty,''  the  defendant  could  set  up 
title  in  another  person.  Under  that  issue  two  questions 
were  raised,  first,  whether  the  close  was  the  plaintiff's; 
and  if  so,  secondly,  whether  the  defendant  broke  and  en- 
tered it.  In  Argent  v.  Dv/rrant{a),  the  Court  of  King's 
Bench  held  it  to  be  clear  that  the  defendant  could  give  evi- 
dence that  the  soil  and  freehold  were  another's,  under  the 
general  issue.  Lord  Kenyon,  C.  J.,  there  cites  a  case  in 
1  Leon.  301,  in  support  of  that  position;  and  he  adds, 
"  Conformably  to  this  doctrine,  I  have  always  understood 
that  it  has  been  the  practice  to  permit  the  defendant  to 
give  liberum  tenementum  in  evidence  under  the  gene- 
ral issue;"  and  upon  this  point  Lawrence,  J.,  cites  Gilb. 
Evid.  25Sy  Bartholomew  Y.Ireland(b),  Dr.  LeyfiMa  caseip), 
and  a  case  before  BuUer,  J.,  at  Nisi  Prius ;  and  Orose,  J., 
lays  the  rule  down  broadly,  "  that,  in  all  cases,  title  might 
be  given  in  evidence  under  the  general  issue;"  and  he 
adds,  "  I  have  always  considered  that  to  be  the  practice." 
It  is  therefore  clear,  from  this  case,  and  the  authorities 
there  cited,  that  the  general  issue  was  the  proper  plea  un- 
der which  the  defendant  could  set  up  title  in  answer  to 
the  plaintiff's  case.  Trespass  was  considered  to  be  a  pos- 
sessory action,  and  it  has  always  been  held  sufficient  for 
the  plaintiff,  in  the  first  instance,  to  shew  possession. 
Thus,  it  has  been  said,  "  Trespass  is  a  possessory  action, 
founded  merely  on  the  possession,  and  it  is  not  at  all  ne- 
cessary that  the  right  should  come  in  question :"  Oraham 


(a)  8  T.  B.  403.  (b)  Andr.  108 ;  Cro.  Eliz.  76. 

(c)  10  Co.  90. 

0  0  0  2 
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1847.        V.  PeaJt  (a).    In  the  preceding  case,  Lord  Kenyan  said,  "  Any 
possession  is  a  legal  possession  against  a  wrong  doer/'    As 
against  a  wrong  doer,  therefore,  possession  was  and  is  titie. 
Before  the  case  of  Ghombera  v.  Donaldson  (b)y  where  the  de- 
fendant pleaded  soil  and  freehold  in  another,  by  whose  com- 
mand he  justified  the  trespass,  it  was  doubted  whether  such 
command  could  be  traversed  by  the  plaintiff,  but  the  Court 
of  King's  Bench  in  that  case  held  that  it  could ;  SLudGroseyJ^ 
there  said,  ''  It  has  always  puzzled  me  to  discover  any  rear 
son  why  the  command  might  not  be  traversed  as  well  as 
the  soil  and  freehold  of  another,  in  a  plea  of  this  descrip- 
tion, for  both  constitute  one  defence ;  and  also,  why  it  should 
not  be  traversed  as  well  upon  a  special  plea  as  denied 
under  the  general  issue.   There  is  no  other  case  where  the 
same  defence  may  be  made  on  the  general  issue  and  on 
special  plea,  that  the  same  answer  cannot  be  given  to  both 
Liberum  tenementum  is,  in  truth,  an  anomalous  plea(c), 
and  used  to  be  pleaded  chiefly  for  the  purpose  of  obliging 
the  plaintiff  to  new  assign. 

It  being  perfectly  clear  from  the  decisions,  that,  before 
the  New  Rules,  the  present  defence  was  admissible  in  evi- 
dence under  the  plea  of  "Not  guilty;"  then  comes  the  ques- 
tion as  to  the  effect  of  those  Rules.  The  New  Rules  have 
not  altered  the  meaning  of  the  allegations  in  the  declara- 
tion in  trespass.  What,  then,  is  the  meaning  of  the  words, 
"the  close  of  the  plaintiff"?  Before  the  New  Rules,  this 
allegation  imported  either  the  actual  possession  or  the 
lawful  possession,  the  first  being  sufficient  to  maintain  the 
action  against  a  person  having  no  title.  Now,  the  plaintiff 
must  have  actual  possession  in  order  to  maintain  trespass. 
That  is  therefore  involved  in  the  allegation  that  it  is  the 
plaintiff's  close.  So  also,  a  party  cannot  treat  the  right- 
ful owner  as  a  trespasser.     Which,  therefore,  of  these  two 


(a)  1  East,  246.  (c)  See  Harvey  v.  Brydgu^  14  M. 

{b)  11  Ea^t,  65.  <feW.  439. 
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diflTerent  meanings  did  the  framers  of  the  New  Rules  intend  1847. 
should  be  traversed?  The  answer  is,  the  allegation  compre- 
hends the  actual  possession  and  the  right  of  possession,  and 
the  traverse  puts  both  in  issue.  The  language  of  the  Rules 
is  certainly  not  altogether  strictly  technical.  But  the  plea 
is  to  be  a  traverse,  concluding  to  the  country.  There  is  in 
reality  no  difference  between  the  case  of  goods  and  realty. 
In  one  case,  the  traverse  denies  the  property  in  the  goods, 
in  the  other,  of  the  land. — He  also  referred  to  Aahby  v. 
Minnett{d)y  and  Butcher  v.  Butcher  (b), 

Welsby,  in  reply,  contended  that,  according  to  the  de- 
fendant's argument,  the  plea  of  liberum  tenementum  was 
bad;  but  he  admitted  that,  before  the  New  Rules,  the  de- 
fence which  might  be  made  the  subject-matter  of  a  plea  of 
liberum  tenementum  had  been  given  in  evidence  under 
the  general  issue.  He  cited  and  referred  to  Dove  v.  Smith(c), 
Reeves'  History  of  the  English  Law,  pp.  340-1-2-3,  and  the 
cases  referred  to  in  the  notes;  Bro.  Abr.,  "General  Issue,'' 
Plac.  81;  Cliffs  Entr.  p.  713. 

Cur.  adv.  vult. 

The  Court  being  divided  in  opinion,  the  learned  judges 
now  proceeded  to  give  their  judgments  seriatim. 

Williams,  J. — The  question  in  this  case  arose  on  a  bill 
of  exceptions,  tendered  at  the  trial  before  Parke,  B.  The 
action  is  in  trespass  for  breaking  and  entering  the  plain- 
tiff's dwelling-house;  and  the  defendants  had  pleaded 
(amongst  other  pleas)  that  the  dwelling-house  mentioned 
in  the  declaration  was  not,  at  the  said  time  when  &c.,  the 
dwelling-house  of  the  plaintiff,  modo  et  form&;  on  which 
issue  had  been  joined.  The  learned  baron  told  the  jury, 
in  effect,  that  they  ought  to  find  this  issue  for  the  defend- 

(a)  8  A.  <fe  E.  121.         (b)  7  B.  <fe  C.  399.        (c)  6  Mod.  163,  (2). 
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1847.  ants,  if  they  (the  jury)  were  satisfied,  by  the  evidence  ol 
the  defendants,  that,  at  the  said  time  when  &c.>  one  Har- 
riett Myddelton  was  entitled  to  the  possession  of  the  dwel- 
ling-house, and  the  defendants  had  conunitted  the  alleged 
trespasses  under  her  authority. 

To  this  direction  the  plaintiff  excepted,  insisting  that, 
upon  this  issue,  the  judge  should  have  directed  the  jui] 
to  find  for  the  plaintiff,  if  they  were  satisfied  by  the  eii 
dence  that  at  the  time  when  &a  he  was  in  the  actual  pes 
session  of  the  dwelling-house. 

The  general  question  is  thus  raised  for  our  decision,  a 
a  Court  of  Error,  whether,  under  a  traverse  of  the  all^ 
tion  in  a  declaration  in  trespass  quare  clausnm  fregit,  tha 
the  close  was  the  close  of  the  plaintiff,  the  defendant  is  a 
is  not  at  liberty  to  shew  title  in  himself  or  some  other  per 
son,  under  whose  authority  he  claims  to  have  acted.  Anc 
I  am  of  opinion  that  he  is. 

I  have  not  formed  this  opinion  without  hesitation,  be- 
cause it  is  in  direct  opposition  to  the  judgment  of  the 
Court  of  Queen's  Bench,  in  Whittington  v.  Box€iU(a).  But 
on  consideration  of  that  judgment,  and  of  the  authorities 
and  reasoning  on  which  it  is  founded,  it  appears  to  me  to 
have  been  wrongly  given. 

The  question  turns  on  the  construction  of  the  New  Rules 
of  Pleading,  H.  T.,  4  WUl.  4.  Before  those  Rules,  it  had 
long  been  settled  law,  that,  under  the  general  issue  of  "  Not 
guilty,"  in  trespass  quare  clausum  fregit,  the  defendant 
might  give  evidence  of  title  in  himself,  or  in  another  by 
whose  command  he  entered.  The  case  of  Argent  v.  Dur- 
rant(b)  shews  conclusively  the  establishment  of  this  doc- 
trine; and  also  discloses  the  principle  on  which  it  was 
founded,  viz.  that  the  evidence  falsified  the  declaration  of 
the  plaintiff,  inasmuch  as  it  proved  that  the  defendant  did 
not  break  tlie  plaintiff's  close,  as  the  declaration  set  forth 

(a)  5  Q.  B.  139.  {b)  8  T.  R.  406. 
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Thus  it  appears,  that,  at  the  time  the  New  Rules  were  ^  1847. 
made,  the  general  issue,  in  trespass  quare  clausum  fregit, 
by  reason  of  its  traversing  the  allegation  in  the  declara- 
tion, that  the  close  in  which  &;c.  was  the  close  of  the 
plaintiff,  operated  as  a  denial,  not  only  of  his  possession, 
but  also  of  his  right  of  possession,  as  against  a  defendant 
lawfully  entitled  thereto. 

But  by  the  Rule  of  H.  T.,  4  WilL  4,  in  trespass,  it  is  oiv 
dered,  that  in  ^'actions  of  trespass  quare  clausum  fregit, 
the  plea  of  ^  Not  guilty'  shall  operate  as  a  denial  that  the 
defendant  committed  the  trespass  alleged  in  the  place  men- 
tioned, but  not  as  a  denial  of  the  plaintiff* s  possession  o?*  right 
of  possession  of  that  place,  which,  if  intended  to  be  denied, 
must  be  traversed  specially.'' 

The  alteration,  then,  which  this  rule  introduces,  appears 
to  be  this — that  the  defendant,  if  he  intends  to  deny  the 
plaintiff  s  possession  or  right  of  possession,  must,  instead 
of  denying  it  as  heretofore  by  the  general  issue,  deny  it  by 
traversing  it  specially. 

It  must  be  confessed,  that  the  language  employed  in 
this  Rule  is  not  very  happily  chosen;  for  the  expression, 
"special  traverse,"  usually  bears  a  particular  technical 
sense  (viz.  that  of  a  traverse  consisting  of  an  inducement 
and  an  absque  hoc),  in  which  it  is  scarcely  possible  it  can 
have  been  intended  to  be  here  used. 

What  is  meant,  as  I  understand,  by  the  Rule  in  this  re- 
spect is,  merely,  that  in  order  to  enable  the  defendant  to 
dispute,  if  he  is  a  wrong  doer,  the  possession,  or  if  he 
claims  title,  the  right  of  possession,  the  allegation  in  the 
declaration,  that  the  close  in  which  &c.  is  the  close  of  the 
plaintiff,  must  be  denied  specially  by  a  particular  traverse, 
in  contradistinction  to  being  denied  generally,  as  there- 
tofore, by  the  plea  of  "  Not  guilty." 

It  is  true  that,  by  the  terms  of  the  Rule,  taken  literally, 
it  is  not  this  allegation,  but  the  plaintiff's  possession  or 
right  of  i)ossession,  which  is  to  be  traversed.  But  it  is  a 
principle  of  pleading,  that  a  defendant  cannot  traverse  any 
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1847.  matter  which  is  not  allied  or  necessarily  implied  in  the 
declaration;  and  possession,  or  right  of  possessioiiy  is  only 
alleged  or  necessarily  implied,  in  a  declaration  in  trespass 
quare  clausum  fregit,  as  being  asserted  in  the  all^ation 
that  the  close  in  which  &a  is  the  close  of  the  plaintiff 

If  this  be  so,  then  the  defendants  in  the  present  cas^ 
inasmuch  as  by  the  plea  in  question  they  have  denied  the 
plaintiff's  allegation,  that  the  dwelling-house  in  which  && 
was  his  dwelling-house,  have  specially  traversed  the  plain- 
tiff s  right  of  possession  thereof,  within  the  meaning  of  the 
New  Rules,  and  have  put  themselves  into  the  same  position 
as  that  in  which  they  would  have  been  before  the  New 
Rules,  if  they  had  traversed  it  generally  by  pleading  "  Not 
guilty  \'  and  they  are  consequently  at  liberty  to  shew  title 
in  themselves  or  in  another  under  whose  authority  they 
acted. 

For  these  reasons,  I  am  of  opinion  that  the  judge's  direc- 
tion at  the  trial  was  correct;  and  that  our  judgment  on 
this  writ  of  error  ought  to  be  for  the  defendants. 

Erle,  J. — I  am  of  opinion  that  the  direction  excepted 
to  was  right,  and  that  the  defendants  were  entitled  to  the 
verdict  upon  the  issues  joined  upon  the  second  and  third 
pleas,  upon  proof  that  they  or  those  under  whom  they 
claimed  were  entitled  to  the  possession  at  the  time  of  the 
alleged  trespass. 

It  is  conceded  that,  under  the  plea  of  "Not  guilty,"  before 
the  New  Rules,  upon  this  proof  the  defendant  was  entitled 
to  the  verdict 

It  is  clear  that  the  plea  of  "  Not  guilty,"  then,  comprised 
two  traverses :  first,  that  the  defendant  did  not  do  the  act 
complained  of,  assuming  it  to  be  a  trespass;  and  secondly, 
that  the  plaintiff  had  not  such  a  possession  as  entitled  him 
to  maintain  trespass  against  the  defendant,  assuming  that 
the  act  of  the  defendant  might  have  been  otherwise  a 
trespass. 

Since  the  New  Rules,  the  first  of  these  traverses  is  ex- 
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pressed  by  the  plea  of  "  Not  guilty,"  and  the  second  by  any  1847. 
traverse  specially  applied  to  a  denial  of  such  a  possession 
in  the  plaintiff  as  is  above  described ;  and  these  two  tra- 
verses are  equivalent  to  the  former  plea  of  "  Not  guilty." 
This  construction  appears  to  be  the  ordinary  meaning  of 
the  words  of  the  rule.  It  is  further  confirmed  by  the  prin- 
ciple, that,  by  entry,  the  possession  is  vested  in  the  person 
having  right  thereto :  Taimton  v.  Gostar  (a)  ;  Butcher  v.  Bv^ 
cher{b);  and  also  by  considerations  of  convenience,  as  it  is 
not  easy  to  define  what  shall  be  construed  the  actual  pos- 
session of  a  wrong  doer  against  the  actual  possession  of  the 
owner. 

WiGHTMAN,  J. — This  is  an  action  of  trespass  for  breaking 
and  entering  the  dwelling-house  of  the  plaintiff.  The  de- 
fendants pleaded  "Not  guilty,"  and  also  that  the  dwelling- 
house  in  the  declaration  mentioned  was  not  the  dwelling- 
house  of  the  plaintiff,  modo  et  forma,  as  alleged.  At  the 
trial,  the  plaintiff  proved  that,  at  the  time  of  the  alleged 
trespass,  he  was  in  the  actual  possession  of  the  dwelling- 
house,  and  had  been  so  continuallyfor  ten  years  previously, 
and  there  rested  his  case. 

The  defendants  proved,  that  the  dwelling-house  was 
the  freehold  of  Harriett  Myddelton,  and  that  the  possession 
of  the  plaintiff  was  as  tenant  from  year  to  year  of  the 
said  Harriett  Myddelton,  and  that  the  tenancy  was  deter- 
mined by  a  notice  to  quit  before  the  time  of  the  alleged 
trespass;  and  that  the  defendants,  after  the  expiration  of 
the  tenancy,  as  the  servants  of  Harriett  Myddelton  or  by 
her  authority  and  command,  entered  upon  the  premises, 
and  committed  the  alleged  trespasses. 

It  was  contended  for  the  plaintiff,  that  this  proof  on  the 
part  of  the  defendants  was  not  admissible  under  the  plea 
that  the  dwelling-house  was  not  the  dwelling-house  of  the 

(a)  7  T.  B.  431.  (b)  7  B.  4r  C.  309. 
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1847.  plaintiff.  The  learned  judge,  however,  was  of  opinion  that 
it  was  admissible;  and  the  question  is,  whether  he  was  ri^t 
in  admitting  such  proof  under  that  plea. 

The  action  of  trespass  quare  clausum  fregit  is  founded 
upon  actual  possession  by  the  plaintiff,  who  will  make  out 
a  prima  facie  case,  if  he  proves  possession  in  himself,  and 
entry  by  the  defendant.      He  need  not  give   any  proof 
whatever  of  title  or  of  right  to  the  possession.     Before  the 
New  Rules,  a  defendant,  under  the  plea  of  "  Not  guilty," 
could  answer  the  prima  facie  case  of  the  plaintiff  by  shew- 
ing title,  and  a  right  to  the  immediate  possession,  either 
in  himself  or  some  person  under  whom  he  claimed,  and 
from  whom  he  had  authority  to  enter.     Or  the  defendant, 
if  he  pleased,  might  plead  his  right  in  confession  and  avoid- 
ance; and  the  plea  would  not  be  bad  as  amounting  to  the 
general  issue,  because  it  admitted  the  prima  facie  case  of 
the  plaintiff,  founded  upon  possession  only,  which  was  un- 
derstood to  be  alleged  in  the  declaration. 

The  power  of  a  defendant,  a  prima  facie  trespasser,  to 
defeat  the  plaintiff  by  shewing  title  in  himself  or  some 
third  person,  at  the  trial,  and  proving  authority  from  that 
person,  without  notice  on  the  record,  or  otherwise,  of  such 
a  defence,  was  obviously  often  productive  of  much  hard- 
ship and  inconvenience. 

To  obviate  this,  the  New  Rules  were  framed. 

They  are  introduced  by  a  statement,  that,  "  by  the  mode 
of  pleading  thereafter  prescribed,  the  several  disputed  facts 
material  to  the  merits  of  the  case  will,  before  the  trial,  be 
brought  to  the  notice  of  the  respective  parties  more  dis- 
tinctly than  heretofore.'' 

One  of  the  rules  accordingly  was,  "  that,  in  actions  of 
trespass  quare  clausum  fregit,  the  plea  of  *  Not  guilty'  shall 
operate  as  a  denial  that  the  defendant  committed  the  tres- 
pass alleged  in  the  place  mentioned,  but  not  as  a  denial 
of  the  plaintiff*8  possession,  or  right  of  possession,  of  that 
place,  which,  if  intended  to  be  denied,  must  be  traversed 
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specially."  Since  the  New  Rules,  neither  the  possession  ^  1847. 
of  the  plaintiff,  nor  the  right  to  the  possession,  can  be  con- 
tested under  the  plea  of  "  Not  guilty."  If  the  defendant 
denies  the  possession  of  the  plaintiff,  such  denial  must  be 
by  a  traverse;  the  statement  in  the  declaration,  that  the 
defendant  broke  and  entered  the  close  of  the  plaintiff, 
being,  in  effect,  an  allegation  that  the  close  was  in  the  pos- 
session of  the  plaintiff. 

But  it  is  said  in  the  rule,  that  '^  if  the  right  of  possession 
of  the  place  is  denied,"  it  must  be  by  a  special  traverse. 
This  part  of  the  rule  I  find  it  very  difficult  to  apply.  The 
plaintiff  does  not  assert  in  his  declaration  that  he  lias  the 
right  of  possession;  and,  in  fact,  he  may  not  have  such 
right,  and  yet  may  make  out  a  prima  facie  case  upon  ac- 
tual possession  only  against  a  person  who,  until  he  is  in  a 
condition  to  shew  title,  either  in  himself  or  in  any  one 
else,  is  prima  facie  a  trespasser.  The  traverse  taken  would 
be  larger  than  the  allegation  in  the  declaration,  which  is 
prima  facie  satisfied  by  actual  posssession  only,  and  there- 
fore inadmissible,  according  to  the  ordinary  rules  of 
pleading. 

But  if  such  a  form  of  traverse  were  adopted,  and  the 
defendant  under  it  were  to  shew  title  to  immediate  posses- 
sion in  a  third  person,  the  issue  in  its  terms  would  be  found 
for  the  defendant;  but  still  the  defence  would  be  incom- 
plete, unless  he  could  also  shew  under  that  issue  that  he 
entered  by  authority  of  such  third  person.  The  terms  of 
the  traverse  would  not  of  themselves  warrant  evidence  of 
such  authority;  and  the  New  Rules  do  not  provide,  that, 
under  such  a  traverse,  the  defendant  shall  not  only  be  at 
liberty  to  shew  that  the  plaintiff  had  not  the  right  to  the 
possession,  but  that  a  third  person  had,  and  that  such 
third  person  had  authorised  the  defendant  to  enter,  as  he 
might  formerly  under  the  plea  of  "  Not  guilty."  It  would, 
indeed,  be  so  inconsistent  with  the  professed  object  of  the 
New  Rules  if  this  were  allowed,  that  I  am  not  satisfied 
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1847.  that  it  could  be  intended.  K  it  was»  the  difficulty  and  in- 
convenience which  it  was  the  object  of  the  New  Rules  to 
remove,  still  remain,  as  far  as  regards  the  action  of  tres- 
pass quare  clausum  fregit 

The  defendant,  however,  in  the  present  case,  has  not 
thought  fit  to  avail  himself  of  either  of  the  traverses  pro- 
posed by  the  New  Rules;  he  has  merely  traversed  that 
the  close  "  was  the  close  of  the  plaintiff/'  as  allied  id 
the  declaration.  This,  according  to  ordinary  rules,  pats 
in  issue  no  more  than  the  plaintiff  was  bound  to  prove; 
namely,  that  he  was  in  possession.  Upon  this  point,  the 
case  o{ Heath  v.  Milward{a)  is  a  direct  authority;  and  is  fol- 
lowed and  supported  by  the  cases  of  Browne  v.  Daw9on^ 
and  Whittington  y.  Boxail(c). 

A  different  view  of  the  case,  however,  has  been  taken 
by  the  Court  of  Exchequer,  in  the   cases  of  Pumdl  t. 
Young  (d)  and  Harrison  v.  Dixon  (e).     The  Court  in  these 
cases  considered  '*  that  the  plea,  denying  the  close  to  be 
the  plaintiff's,  since  the  New  Rules,  is  a  denial  of  the  plain- 
tiff's title  to  the  close,  to  the  same  extent  that  he  would 
have  been  obliged  to  prove  it  before  under  the  general  is- 
sue— that  is,  it  is  a  denial  of  possession  if  the  defendant 
was  a  wrong  doer;  if  otherwise,  of  the  right  to  the  posses- 
sion."    I  cannot  satisfy  myself  that  this  is  a  correct  view 
of  the  effect  of  the  alteration  introduced  by  the  New  Rules, 
as  it  seems  to  be  directly  contrary  to  their  object  to  make 
the  effect  of  the  traverse  depend  upon  the  result  of  the 
causa  The  effect  of  the  old  plea  of  "Not  guilty"  was  altered 
and  modified  by  the  New  Rules,  in  order  '*  that  the  seve- 
ral disputed  facts  material  to  the  merits  of  the  case,  might 
before  the  trial  be  brought  to  the  notice  of  the  respective 
parties."     A  traverse  of  the  close  being  the  close  of  the 
plaintiff,  certainly  does  not  give  the  plaintiff  any  notice 

{a)  2  Bing.  N.  C.  98.  (</)  3  M.  &  W.  288. 

(b)  12  A.  k  E.  624.  (f)  12  M.  &  W.  142. 

(c)  5  Q.  B.  139. 
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that  the  defendant,  who,  upon  proof  of  possession  by  the  1847. 
plaintiff,  is  a  prima  facie  trespasser,  means  to  rely  upon 
and  give  evidence  of  title  in  some  third  person,  and  that 
he  is  his  servant,  and  entered  by  his  command.  If  this 
were  so,  one  of  the  greatest  difficulties  which  it  was  the 
object  of  the  New  Rules  to  remove  would  be  thrown  upon 
the  plaintiff.  How  is  he  to  know,  before  he  goes  to  trial, 
that  it  may  turn  out  that  the  defendant  is  not  a  wrong 
doer,  because  he  acted  under  the  authority  of  some  third 
person  who  had  title?  But  the  New  Rules  do  not  say  so. 
It  is  far  more  consistent  with  the  object  and  spirit  of 
the  New  Rules,  and  with  their  terms  and  the  ordinary 
rules  of  pleading,  that  the  traverse  should  only  put  in  is- 
sue the  possession  of  the  close,  which  is  all  that  the  plain- 
tiff need  prove  to  make  out  a  prima  facie  case,  whether  the 
defendant  be  a  mere  wrong  doer,  or  a  person  having  title 
himself,  or  acting  under  some  third  person  having  title. 
If  the  defendant  does  not  deny  the  plaintiff  s  prim&  facie 
case,  founded  upon  actual  possession,  but  relies  either 
upon  title  in  himself  or  in  some  third  person,  under  whose 
authority  he  acted,  it  would  be  much  more  consistent  with 
the  New  Rules  and  their  object,  and  not  inconsistent  with 
the  ordinary  rules  of  pleading,  that  he  should  plead  in 
confession  and  avoidance,  and  shew  the  plaintiff  that  he 
relies  either  on  title  in  himself,  or  some  third  person  who 
gave  him  authority  to  enter.  Great  expense  and  uncertainty 
would  be  avoided,  the  great  object  of  pleading  specially — 
the  bringing  the  question  to  a  single  point — ^would  be  at- 
tained, removing  great  hardship  and  inconvenience  from 
the  plaintiff,  and  casting  no  burthen  or  inconvenience  upon 
the  defendant. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
view  taken  of  the  effect  of  such  a  traverse  by  the  Courts  of 
Queen  8  Bench  and  Common  Pleas,  in  Brovme  v.  Dawson, 
Whittington  v.  BoxaU,  and  Heath  v.  MUward,  is  the  correct 
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1847.  one;  and  that,  since  the  New  Rules,  the  defendant  in  this 
case  ought  not  to  have  been  allowed  to  prove  title  in  Har- 
riett Myddelton,  and  that  he  entered  as  her  servant  and 
by  her  command,  under  a  traverse  that  the  dwelling-house 
was  not  the  dwelling-house  of  the  plaintiff. 

Maule,  J. — I  am  of  opinion  in  this  case,  that  the  direc- 
tion given  by  the  learned  judge  at  the  trial  was  right 
The  plaintiff  in   error  complains  that  the  learned  judge 
misdirected  the  jury  in  point  of  law,  in  stating  to  them 
that  the  proper  question  raised  for  their  consideration  by 
the  second  and  third  pleas  was,  whether,  at  the  several 
times  when  &c.  the  plaintiff  was  lawftdly  in  possession  of 
"the  dwelling-house  in  which  &a,  or  did  the  defendants, 
by  their  evidence,  satisfy  the  jury,  that,  at  the  several 
times  when  fee.  one  Harriett  Myddelton  was  lawfully  en- 
titled to  the  possession,  and  that,  at  the  times  when  &c. 
the  defendants,  by  her  authority  and  command,  committed 
the  alleged  trespasses  in  the  first  and  second  counts  of 
the  declaration  mentioned?    Now  it  seems  to  me  that  the 
learned  judge  was  right,  and  that  the  direction  which  he 
actually  gave,  adverting  to  the  point  suggested  by  the  plain- 
tiff in  error,  is  in  effect  and  substance  the  same  as  that 
which  the  plaintiff  in  error  says  ought  to  have  been  given, 
but  with  this  difference,  that,  under  the  circumstances  of 
the  case,  it  was  more  proper  in  point  of  form,  because  it 
was  more  full  and  explicit,  and  more  fitted  to  point  out  to 
the  jury  what  was  their  practical  duty  upon  the  occasion. 
The  question  is,  whether,  upon  the  plea  of  "Not  possessed," 
the  defendant  can  give  in  evidence  a  title  under  a  third 
person,  and  that  the  defendant  entered  in  the  assertion 
of  that  title,  by  command  of  that  third  person?    And  I 
think  that  he  can  do  so,  for  the  following  plain  reasons. 

I  agree  with  the  exception  of  the  plaintiff  in  error,  that 
the  question  raised  by  the  issue  of  "Not  possessed ""  is, 
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whether  the  plaintiff  was  in  actual  possession  or  not;  but  1847. 
it  seems  to  me,  that,  as  soon  as  a  person  is  entitled  to 
possession,  and  enters  in  the  assertion  of  that  possession, 
or,  which  is  exactly  the  same  thing,  any  other  person 
enters  by  command  of  that  lawful  owner,  so  entitled 
to  possession,  the  law  immediately  vests  the  actual  pos* 
session  in  the  person  who  has  so  entered.  If  there  are 
two  persons  in  a  field,  each  asserting  that  the  field  is  his, 
and  each  doing  some  act  in  the  assertion  of  the  right  of 
possession,  and  if  the  question  is,  which  of  those  two  is 
in  actual  possession,  I  answer,  the  person  who  has  the  title 
is  in  actual  possession,  and  the  other  person  is  a  trespasser. 
They  differ  in  no  other  respects.  You  cannot  say  that  it 
isjoirU  possession;  you  cannot  say  that  it  is  a  possession 
as  tenants  in  common.  It  cannot  be  denied  that  one  is  in 
possession,  and  the  other  is  a  trespasser.  Then  that  is  to 
be  determined,  as  it  seems  to  me,  by  the  fact  of  the  titles 
each  having  the  same  apparent  actual  possession: — ^the 
question  as  to  which  of  the  two  really  is  in  possession,  is  de- 
termined by  the  fact  of  the  possession  following  the  title, — 
that  is,  by  the  law,  which  makes  it  follow  the  title.  There  is 
no  doubt  that  the  original  plea  of  "  Not  guilty,"  before  the 
New  Rules,  in  trespass,  was  always  a  mere  negative  plea, 
and  did  not  (as  it  did  in  some  other  forms  of  actions,  more 
particularly  in  later  times,  such  as  the  case  of  assumpsit), 
enable  the  defendant  to  give  evidence  of  any  affirmative 
matter  in  confession  and  avoidance,  but  only  enabled  him 
to  shew  circumstances  which  proved  that  the  facts  stated 
in  the  declaration,  that  is,  the  material  facts,  were  all,  or 
some  of  them,  not  true.  Now  certainly  it  was  not  in- 
tended, after  the  New  Rules,  that  mere  negation — evidence 
which  was  merely  negative — should  be  admissible  only 
when  that  evidence  was  pleaded.  It  is  true,  the  New  Rules 
limited  the  effect  of  the  plea  of  "  Not  guilty;"  but  they  pro- 
vided, at  the  same  time,  that  if  the  possession,  or  right  of 
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the  right  of  possession,  or  the  actual  possession,  may  be  ^  "^^  * 
brought  into  question;  that  is,  the  allegation  that  the 
close  was  the  plaintiflTs.  Then,  where  there  is  a  traverse 
that  the  close  was  the  plaintiff's,  we  are  remitted  to  the 
ordinary  rules  of  pleading  and  evidence,  by  which  you 
are  enabled  to  give  in  evidence  on  the  part  of  the  de- 
fendant, when  he  denies  the  allegation  of  the  plaintiff, 
any  matter  affirmative  or  negative  of  what  description 
soever,  provided  the  result  of  it  be  to  shew  that  the  alle- 
gation which  is  denied  is  not  a  true  allegation.  There 
can  be  no  doubt,  as  it  seems  to  me,  that,  if  you  can  shew 
that  the  house  or  land  which  the  plaintiff  has  shewn  in 
evidence  to  have  been  apparently  in  his  possession  was 
a  house  or  land  that  really  was  not  in  his  possession^ 
you  have  shewn  what,  according  to  the  ordinary  rules 
of  evidence — if  before  the  New  Rules  the  same  issue  had 
been  taken,  which,  I  apprehend,  might  have  been  taken 
— you  might  have  denied.  A  defendant  was  not  com- 
pelled to  plead  "Not  guilty;"  he  might  have  pleaded  that 
the  close  was  not  the  close  of  the  plaintiff.  Suppos- 
ing that  had  been  pleaded,  he  might  at  all  times  have 
shewn  that  it  was  not  the  plaintiff's,  by  shewing  that  it  be- 
longed to  somebody  else ;  and  I  have  before  observed,  that 
you  do  shew  the  possession  is  not  the  plaintiff's,  but  some 
third  person's,  when  you  have  shewn  that  such  third  person 
had  a  title,  and  asserted  it  before  or  at  the  time  when  he 
committed  the  trespass  in  question,  by  actual  entry,  so  as  to 
vest  the  possession  in  that  third  person.  I  therefore  think 
that,  before  the  New  Rules,  if  such  evidence  had  been  of- 
fered, and  therefore  since  the  New  Rules,  such  evidence 
would  be  admissible.  I  do  not  find  any  difficulty  in 
the  matter.  It  has  been  treated  as  if  it  were  a  sort  of 
reductio  ad  absurdum,  that,  if  the  law  should  be  held 
as  the  learned  judge  held  at  the  trial,  and  as  many  other 
judges  on  many  former  occasions  have  held,  it  would  fol- 
low that  the  New  Rules  have  not  perfectly  attained  that 
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right  to  possession,  when  accompanied  by  the  assertion  of  ^  1847. 
it  before  and  at  the  time  of  the  trespass,  constituting  actual 
possession  on  the  part  of  the  person  so  having  that  right, 
and  therefore  negativing  the  actual  possession  of  the  plain- 
tiff, it  appears  to  me  that  all  matters,  affirmative  or  nega- 
tive, which  tend  to  shew  either  of  those  propositions,  name- 
ly, the  actual  possession  and  the  right  to  possession  of  a 
third  person,  and  the  assertion  of  that  right  (for  that  is 
essential  to  this  defence)  at  or  before  the  time  of  the  tres- 
passes complained  of,  so  as  to  divest  the  right  out  of  the 
plaintiff, — ^that  anymatter  of  that  kind,  upon  principle,  and 
quite  consistently  with  all  the  authorities,  and  without  in- 
fringing upon  either  the  letter  or  spirit  of  the  New  Rules, 
may  be  properly  given  in  evidence  on  such  a  traverse  as  this. 
Upon  these  grounds,  I  think  the  direction  on  this  occasion 
was  a  correct  and  proper  direction,  and  therefore  that 
the  judgment  ought  to  be  affirmed. 

CoLTMAN,  J. — It  is  not  necessary  to  advert  in  detail  to 
the  pleadings  in  this  case,  the  greater  part  of  which  are 
immaterial  to  the  present  question.  The  declaration  is  in 
the  common  form,  for  breaking  and  entering  the  dwell- 
ing-house of  the  plaintiff,  and  so  fortL  The  defendants 
(amongst  other  pleas,  not  material  to  the  question  on  this 
bill  of  exceptions)  pleaded,  as  to  the  breaking  and  enter- 
ing the  said  dwelling-house,  that  it  was  not  at  the  said 
time  when  &&  the  dwelling-house  of  the  plaintiff;  and  so 
concluded  to  the  country.  On  the  trial,  the  plaintiff  proved 
that  he  was,  and  had  been  for  several  years,  in  possession 
of  the  house.  The  defendants  proved  that  the  house  was 
the  freehold  of  one  Harriett  Myddelton,  and  that  the  plain- 
tiff had  been  tenant  to  her  from  year  to  year;  that  the 
tenancy  had  been  duly  determined;  and  that  the  defend- 
ants had  entered  as  the  servants  and  by  the  authority  of 
Harriett  Myddelton.  The  question  which  herein  arises  is, 
whether  the  plaintiff  or  the  defendants  are  entitled  to  a 
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by  Cokey  that  the  same  might  be  well  enough,  and  so  it      ^1847, 
was  adjudged  in  TreuiUians  case;  for  if  he,  by  whose  com- 
mandment he  entered,  hath  right  at  the  same  instant  that 
the  defendant  entereth,  the  right  is  in  the  other,  by  rea- 
son whereof  he  is  not  guilty  as  to  the  plaintiff;  and  judg- 
ment was  given  accordingly."     From  this  case  it  appears, 
that  the  allegation  in  a  declaration  that  the  defendant 
broke  and  entered  the  plaintiff's  close,  imports  that  the 
plaintiff  has  such  a  title  as  is  good  against  the  defendant; 
so  that,  if  the  defendant  enters  without  title,  and  the  plain- 
tiff is  in  possession,  the  allegation  that  it  is  the  plaintiff's 
close  is  made  out     If,  on  the  other  hand,  the  plaintiff  is 
possessed,  but  the  defendant  has  title,  the  allegation  is  ne- 
gatived— ^the  close  is  not  his  close.     This  case  of  Dearsley 
V.  Neville  was  recognised  in  Argent  v.  Durrant{a)  as  hav- 
ing settled  the  law,  and  is  fully  confirmed  by  that  case> 
and  has  never  since  been  questioned.     Now,  what  is  the 
effect  of  the  New  Rule,  which  provides  that  the  plea  of 
''  Not  guilty  "  in  trespass  shall  not  operate  as  a  denial  of 
the  plaintiff's  possession  or  right  of  possession,  which,  if 
intended  to  be   denied,  must  be  specially  traversed?    It 
appears  rather  a  violent  deviation  from  the  proper  mean- 
ing of  the  terms  made  use  of  by  the  framers  of  the  rule,  to 
say  that,  by  the  words  "  specially  traversed,"  it  is  meant 
that  the  matter  directed  to  be  traversed  should  be  con- 
fessed and  avoided.     If  by  "traversed"  is  meant  what  it 
may  well  be  understood  to  mean,  no  more  direct  traverse 
of  the  allegation,  that  the  house  is  the  house  of  the  plain- 
tiff, can  be  taken  than  is  done  by  the  plea  in  this  case.    If 
the  meaning  of  the  allegation  in  the  declaration  is  simply, 
that  the  plaintiff  was  possessed  of  the  dwelling-house,  the 
plea  would  amount  only  to  a  denial  of  the  possession ;  but 
if  the  meaning  of  the  declaration  is  (as  on  the  reasoning 
of  those  cases  which  I  above  referred  to  I  think  it  ought 

(a)  8  T.  R.  403. 
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1847.        to  be  held  to  be),  that  the  plaintiff  has  such  a  title  as  is 
Jons        good  against  the  defendant,  the  denial  most  be  taken  to 
Q^^ji^      he  co-extensive  with  the  all^ation,  and  to  raise  an  issue 
as  to  the  title. 

CoLEBinoB,  J. — In  this  case,  to  a  declaration  in  trespass 
for  breaking  and  entering  the  plaintiff  s  dwelling-house, 
the  defendant  pleaded,  secondly,  that  the  dwelling-house, 
at  the  said  time  when  &&,  was  not  the  dwelling-house  of 
the  plaintiff;  on  which  issue  was  joined.  There  was  a  plea 
also  to  the  same  count,  which  alleged  the  dwelling-house 
to  be  the  freehold  of  one  Harriett  Myddelton,  and  justified 
under  her. 

Upon  the  trial,  the  plaintiff  proved  an  actual  possession 
of  the  dwelling-house  at  the  time  of  the  committing  the 
alleged  trespass,  and  for  several  years  before.  The  de- 
fendants proved  that  the  dwelling-house  was  the  freehold 
of  Harriett  Myddelton,  and  that  the  plaintiff's  occupatioB 
was  that  of  tenant  from  year  to  year;  but  that  his  ten- 
ancy had  been  duly  determined  by  notice  to  quit  before  the 
time  of  the  trespass  committed,  and  that  they,  the  defend- 
ants, had  entered  by  command  of  Harriett  Myddelton.  The 
learned  judge,  in  directing  the  jury  on  the  issue  raised  by  the 
second  plea,  told  them  that  the  question  raised  by  it  was, 
whether,  at  the  time  of  the  trespass  committed,  the  plaintiff 
was  lawfully  in  possession  of  the  dwelling-house,  and  that, 
if  the  defendants  had  satisfied  them  that,  at  that  time,  Har- 
riett Myddelton  was  lawfully  entitled  to  the  passessionf  and 
that  they,  as  her  servants  and  by  her  command  had  com- 
mitted the  alleged  trespass,  then  the  issue  ought  to  be  found 
for  them.  To  this  direction  an  exception  was  taken,  the 
validity  of  which  is  now  to  be  decided.  The  question  whidi 
is  now  raised,  and  upon  which  it  seems  impossible  to  re- 
concile the  reported  decisions,  turns  upon  the  construction 
to  be  put  upon  the  following,  among  the  New  Rules  of  plead- 
ing:— "  In  actions  of  trespass  quare  clausum  fi^git,  the  plea 
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of  '  Not  guilty '  shall  operate  as  a  denial  that  the  defend-  1847. 
ant  committed  the  trespass  alleged  in  the  place  mentioned, 
but  not  as  a  denial  of  the  plaintiff's  possession  or  right  of 
possession  of  that  place,  which,  if  intended  to  be  denied, 
must  be  traversed  specially/'  This  rule  must  be  construed 
on  the  same  principles  as  we  should  apply  in  construing 
any  other  language.  It  relates  to  pleading,  and  we  must, 
therefore,  bear  in  mind  the  rules  of  pleading;  but  it  is  also 
intended  arbitrarily  to  alter  existing  rules  of  pleading,  and 
therefore  we  must  not  be  fettered  by  them.  I  own,  speak- 
ing with  deference,  that  it  seems  to  me  that  much  ingenuity 
and  learning  have  been  somewhat  misemployed  on  that 
question,  from  neglecting  this  consideration.  The  rule 
was  not  framed  because  the  current  of  decisions  had  given 
a  wrong  effect  to  the  plea  of  "  Not  guilty;"  but  because  the 
right  effect  was  found  inconvenient,  and  a  new  and  more 
limited  effect  was  now  to  be  given,  although  the  acknow- 
ledged and  strictly  correct  rule  should  thereby  be  broken 
in  upon.  An  interpretation  of  the  New  Rule  will  not, 
therefore,  necessarily  be  wrong,  because  it  breaks  in  upon 
any  such  rule.  If  the  words,  fairly  considered,  lead  us  to 
that  conclusion,  we  ought  to  adopt  it,  concluding  that  the 
framers  so  intended;  and,  bearing  the  mischief  in  mind 
which  the  rule  was  intended  to  remedy,  we  ought  to  lean 
to  that  interpretation  which  most  advances  the  remedy  and 
removes  the  inconvenience. 

If  it  had  been  simply  provided  that  "  Not  guilty"  should 
deny  only  the  committing  of  the  act  in  the  place  alleged, 
pleaders  would  have  had  no  difficulty  in  knowing  how  to 
deal  with  the  remaining  allegations,  expressed  or  implied, 
in  the  declaration,  according  as  they  intended  to  admit  or 
deny  any  of  them.  But  the  rule  goes  on  to  speak  of  posses- 
sion and  right  of  possession  as  two  distinct  things,  either  the 
one  or  other  of  which  may  be  affirmed  in  the  declaration, 
or  denied  in  the  plea,  and  if  denied,  whichever  it  may  be, 
providesthatsuch  denial  must  be  byspecial  traverse.  There 
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1847.  can  be  no  doubt  that,  considered  abstractly,  the  two  things 
are  very  different,  and  may  admit  of  different  specific  de- 
nials ;  but  in  eyery  case  of  trespass  quare  clausum  fregit, 
the  plaintiff  in  his  declaration  necessarily  affirms  a  pos- 
session rightful  as  against  the  defendant  who  disturbs  it, 
in  such  sense  as  to  make  his  entry  unlawful.  It  cannot  be 
affirmed  that  he  knows  anything  of  the  right  or  title  which 
may  be  set  up  against  him,  and  on  which  the  defendant 
will  rely;  the  language  of  his  declaration  has  its  ascer- 
tained meaning  before  the  defendant's  case  is  disclosed  by 
his  plea;  and  that  meaning  does  not  vary  according  to  the 
greater  or  less  strength  of  the  defendant's  title,  though  the 
proof  required  to  support  it  may.  If  the  defendant  turns  out 
to  be  a  mere  wrong  doer,  the  plaintiff  has  done  enough  in 
proof  of  a  rightful  possession  when  he  has  proved  the  mere 
fact  of  possession ;  but  he  must  go  on  further  when  title  is 
set  up  against  him;  still,  in  both  cases,  all  that  he  does  allege 
— and  this  he  must  always  allege — is  the  rightful  posses- 
sion against  the  disturber.  And,  as  this  is  the  case  on  the 
plaintiff's  part,  so  on  the  defendant's, — ^wheneyer  he  admits 
the  fact  of  trespass  in  the  place  alleged,  and  does  not  ex- 
cuse it,  his  defence  must  be  a  denial  of  a  possession  right- 
ful as  against  him,  in  any  such  sense  as  to  make  his  entry 
unlawful;  for,  if  he  does  not,  he  is  an  admitted  trespasser. 
If,  then,  the  rule  had  simply  prevented  the  general  issue 
from  averring  that  denial  of  rightfiil  possession,  which,  be- 
fore the  framing  thereof^  the  plea  of  "Not  guilty"  had  in- 
cluded, I  should  have  had  no  difficulty  in  saying,  that  what- 
ever plea  properly  traversed  the  possession  would  have  let 
in  any  evidence  which  shewed  the  rightful  possession  not  in 
the  plaintiff,  but  in  the  defendant  or  any  one  under  whom 
he  could  justify.  This  would  have  been  doing  merely  un- 
der the  substituted  plea  what  had  been  allowable  under 
the  plea  of  "  Not  guilty,"  which  had  been  pro  tanto  done 
away  with;  and  in  this  view,  the  direction  would  be  clearly 
right    The  declaration  has  averred  a  possession  ri^tful 
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as  against  the  defendant.  The  defendant  denies  such  a  ^1847. 
possession,  and  the  evidence  offered  strictly  makes  out  that 
deniaL  But  this  interpretation,  it  is  obvious,  leaves  more 
than  half  the  mischief  which  the  rule  provided  against 
unremedied.  The  plaintiff  is  still  left  iq  the  dark  as  to 
what  case  he  must  prepare  himself  to  meet — what  evidence 
he  must  bring  to  support  his  possession;  and  when  it  is  con- 
sidered that  we  are  dealing  with  a  rule  framed  with  much 
care  by  very  learned  persons,  this  is  a  very  strong  presump- 
tion against  the  interpretation.  And  further,  if  this  were 
all  that  was  intended,  the  former  part  of  the  rule  might 
have  stood  alone:  nothing  is  gained  by  the  latter.  We 
must,  however,  treat  the  latter  as  added  purposely,  and  as 
intended  to  convey  specific  instruction  to  the  pleader,  and 
also  to  further  the  general  object  of  the  whole  body  of 
Pleading  Rules.  The  preamble  expresses  this  general  ob- 
ject to  be,  "  that  the  several  facts  material  to  the  merits  of 
the  cause  may,  before  the  trial,  be  brought  to  the  notice  of 
the  respective  parties  more  directly  than  heretofore."  This 
is  one  of  the  most  useful  purposes  of  all  special  pleading. 
The  variety  of  defences  which,  before  the  New  Rules,  were 
covered  even  in  trespass  quare  clausum  fregit  by  the  plea 
of  "  Not  guilty,"  frustrated  that  purpose;  and  this  rule  was 
clearly  made  to  remedy  the  inconvenience.  Without  the 
latter  half,  something,  no  doubt,  would  have  been  effected; 
but  still  the  pleader  would  have  been  at  liberty  so  to  plead 
as  to  convey  no  information  to  the  plaintiff,  whether  the 
defendant  meant  to  deny  simply  the  bare  possession,  or, 
admitting  that,  to  set  up  a  superior  title,  and  so  shew  that 
it  was  not,  against  him,  a  rightful  possession.  It  seems  to 
me,  then,  reasonable  to  suppose  that  the  framers  of  the  rule 
intended  to  go  further,  and  to  make  their  remedy  complete 
by  compelling  the  defendant,  on  the  face  of  his  pleading, 
to  distinguish  between  the  two  defences;  and  that  it  is  for 
this  purpose  that  they  have  themselves  distinguished  be- 
tween possession  and  right  of  possession,  and  have  declared, 
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1847.  that  whichever  of  these  two  the  defendant  means  to  deny, 
Jones  ^^  must  do  SO  by  traversing  it  specially;  that  is,  in  terms 
so  as  to  inform  the  plaintiff  on  which  of  the  two  defences 
he  means  by  the  traverse  to  rely.  The  expression  "  tra- 
versed specially''  cannot  be  understood  technically,  as  di* 
recting  a  '^  special  traverse;"  and  I  fear  it  must  be  ad* 
mitted  that  the  language  is  not  so  careful  and  precise  as 
was  to  be  desired.  But  the  meaning  that  I  give  to  the 
whole  sentence  is  quite  consistent  with  the  language,  and 
has  the  merit  at  least  of  effectuating  the  professed  object 
of  the  rule,  which  the  construction  put  on  it  by  the  learned 
judge  not  only  fails  to  do,  but  makes  the  provision  itself 
redundant  and  inoperative.  Without  the  provision,  the 
pleader  would,  on  general  principles,  have  done  the  very 
thing  which  the  rule  so  construed  directs  him  to  do.  It 
may  be  said  that  I  restrain  the  full  natural  meaning  of  the 
plea  of  ^^  not  possessed,''  by  restricting  it  to  a  denial  of  the 
bare  possession ;  and  I  admit  that  I  do  so,  and  that  the  po- 
sition would  be  difficult  to  maintain,  if  tried  simply  by  the 
ordinary  rules  of  special  pleading;  but  the  New  Rules  were 
framed  purposely  to  modify  those;  in  the  first  half  of  the 
sentence,  as  I  have  before  observed,  this  very  rule  restricts 
the  full  natural  meaning  of  "  Not  guilty."  It  cannot  be  de- 
nied, that  if  in  terms  it  had  gone  on  to  restrict  also  the 
meaning  of  ^'  not  possessed,"  the  framers  might  have  done 
BO  consistently  with  their  general  purpose,  and  the  course 
pursued  in  other  parts  of  what  I  may  call  their  code. 
There  is,  therefore,  iKTobjeclion  kpSon'to  my  interpreta- 
tion.    The  only  question  is,  whether  the  words  bear  it 

Upon  full  consideration,  I  think  they  do.  It  is  to  be 
understood  that  we  are  dealing  with  language  which  can 
neither  be  interpreted  technically  nor  literally.  Two  things 
are  mentioned  as  distinct  and  different,  which  may  be  ad- 
mitted or  denied.  The  defendant  is  at  liberty  to  deny 
both  or  either;  but  it  is  just  that  the  plaintiff  should  know 
whether  he  intends  to  deny  both,  or,  if  not,  which.     The 
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rule  is,  that,  if  he  intends  to  deny  either,  he  must  traverse  1847. 
it  specially.  Those  words,  it  seems  to  me,  may  well  mean, 
that  he  must  deny  specifically  in  terms  that  which  he  calls 
on  the  plaintiff  to  prove;  and  I  think  it  unreasonable  to 
suppose  the  meaning  to  be,  that  he  may  traverse  in  such 
terms  as  leaves  it  uncertain  whether  he  means  to  deny  one 
or  both,  and  which,  if  only  one,  of  the  things  alleged. 

I  therefore  think  the  direction  of  the  learned  judge  was 
wrong. 

Patteson,  J.,  said: — I  did  not  hear  the  case  argued;  but 
I  have  had  a  communication  with  the  Lord  Chief  Justice 
Wilde  upon  the  matter,  and  he  has  stated  to  me  what  his 
opinion  is;  and  I  will  now  read  it: — "  I  am  of  opinion  that 
the  judgment  in  this  case  ought  to  be  affirmed;  and  as  the 
grounds  on  which  that  opinion  rests  are  clearly  stated  in 
the  judgment  of  my  learned  brother  WUliamSy  I  do  not 
think  it  necessary  to  say  more  than  to  refer  to  that  judg- 
ment." 

Judgment  affirmed. 
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PRINCIPAL     MATTERS. 


ABATEMENT. 

See  Pleading  (7). 
Practice  (1). 

ACCOUNT  STATED. 
See  Arbitration  and  Award  (4). 

DM  on  Simple  Ckmtracty  when  not 
Maintainable, 

Where  a  sum  of  money  is  secured 
by  a  deed,  and  a  balance  is  struck  for 
the  purpose  of  ascertaining  how  much 
remains  due  thereon,  and  the  obligor 
admits  the  correctness  of  the  account, 
and  promises  to  pay  it — Debt  on  sim- 
ple contract,  on  an  account  stated,  will 
not  lie,  but  the  action  must  be  brought 
on  the  specialty.  MiddUdUch  v.  £1- 
lis,  623 

AFFIDAVIT. 

See  Pleading. 
Revenue. 
Scire  Facias. 


ADMINISTRATION. 
See  Executor. 

AGREEMENT. 

See  Stamp. 
Troyeb. 


Abstract  of  Title,  when  sufficient. 

By  agreement  in  writing,  the  de- 
fendant agreed  to  sell,  and  the  plain- 
tiff to  purchase,  a  piece  of  land,  and 
to  pay  part  of  the  purchase-money 
down,  and  the  remainder  on  a  future 
day ;  and  it  was  agreed  that  the  plain- 
tiff should  have  immediate  possession, 
and  that  the  defendant  should  furnish 
the  plaintiff  with  a  JvU  a/nd  suffideni 
ahstrad,  of  title  to  the  land,  and,  upon 
payment  of  the  balance  of  the  pur- 
chase-money, a  conveyance  of  the  fee- 
simple  should  be  made;  that  all  ob- 
jections to,  and  requisitions  in  support 
of,  the  title,  not  delivered  in  writing 
in  a  month  after  the  delivery  of  the 
abstract,  should  be  deemed  to  be  waiv- 
ed. The  plaintiff  paid  the  deposit,  and 
took  possession  of  the  land.  The  de- 
fendant, in  due  time,  delivered  an  ab- 
stract, containing  a  statement  of  all 
the  deeds,  <Src.  in  his  custody,  power,  or 
knowledge,  but  tracing  the  title  for  a 
period  less  than  sixty  years,  and  shew- 
ing it  to  be  in  a  trustee.  No  objec- 
tion was  made  within  the  month.  Af- 
terwards the  trustee  died  intestate; 
and  it  not  appearing  in  whom  the  le- 
gal estate  vested,  the  plaintiff  gave  no- 
tice that  he  rescinded  the  contract,  and 
brought  an  action  to  recover  back  the 
deposit,  and,  in  one  count  of  the  dedair- 
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ation,  declared  apecially  on  tbe  agree- 
ment, and  assigned  as  a  breach  the 
non-delivery  of  a  "  full  and  auflicient 
abstract"  of  the  defendant's  title  to 
the  land,  which  was  traversed  by  a 
plea.  The  second  count  was  for  mo- 
ney had  and  received ; — lldd,  that,  no 
objection  having  been  ma<ie  within  the 
month,  the  issue  was  satisfied  by  tbe 
abstract  delivered,  it  having  I)een  a 
full  and  &ir  statement  of  all  the  muni- 
ments which  the  defendant  had  in  hia 
possession,  power,  or  knowledge,  and 
a  fMT  statement  of  the  dwiuction  of  his 
title,  though  it  did  not  go  liack  sixty 
ycara. 

Also,  that  the  plaintiff  could  not 
rescind  tlie  contract  and  recover  the 
deposit  under  tlie  count  for  money 
had  and  received,  inasmuch  as,  having 
taken  possession  of  tbe  land,  the  par- 
ties could  not  be  placed  in  statu  quo. 
Blw^fum  V.  Stnit/i,  783 

ALLOTMENT,  LETTER  OF. 
Conetruclvm  of. 

Ld  an  action  by  an  allottee  of  a  Rail- 
way Company  fur  the  recovery  of  hia 
deposit  (the  project  hai'ing  been  aban- 
doned), it  appeared  that  the  shares  had 
been  allotted  to  him  upon  the  terms 
of  the  following  letter  of  allotment: — 
"  The  directors  assume  tbe  right  to 
carry  out  their  intentions  by  the  adop- 
tion of  all  such  measures  as  they  may 
deem  requisite  for  obtaining  the  ne- 
OCBsary  parliamentary  powers  to  form 
a  company  for  the  construction  of  the 
entire  railway,  or  any  part  of  it,  witii 
such  branches,  extensions,  or  altera- 
tions as  they  may  find  expedient,  and 
to  apply  the  amount  paid  for  deposits 
in  discharge  of  any  liabilities  incurred 
by  them  under  the  general  powers  vest- 
ed in  them  for  the  prosecution  of  the 
undertaking.  A  subscribers' agreement 
and  parliamentary  contract,  in  such 
form  and  with  such  provisions  as  the 
committee  may  thitdc  neceaaaiy,  will 


be  prepared  and  lie  at  the  Company*! 
offices  for  signature,  fi-om  Ac,,  both  in- 
clusive:"— Held,  that,  upon  the  true 
construction  of  this  letter  of  allotment 
the  directors  had  authority  to  lay  out 
the  deposits  in  such  necessary  expenstg 
as  had  been  incurred  by  them  in  the 
prosecution  of  the  scheme,  and,  all  tbe 
deposits  having  been  so  expended,  tbat 
the  plaintiff  was  not  entitled  to  reoover. 
Jonea  v.  Sarriton,  63 

Words  "not  tramferabie," 
A.,  by  letter,  requested  the  commit- 
tee of  a  Railway  Company  to  allot  him 
a  certun  number  of  shares  in  the  un- 
dertaking, and  thereby  nndertook  to 
receive  the  same,  or  any  less  number, 
and  to  pay  the  depodt  and  execnt«  the 
parliamentary  contract  and  agreement 
when  required.  In  answer  t«  this  ap- 
plication, he  received  a  letter  from  the 
Company  allotting  him  certain  shares. 
This  letter  was  beaded,  "Not  trans- 
/emble:" — Hdd,  that  this  term  quali- 
fied the  acceptance,  and  that  tbe  two 
letters  did  not  together  constitute  any 
contract;  and,  therefore,  in  an  action 
by  the  Company  against  A.,  to  recover 
the  deposit,  that  they  were  not  entitled 
to  recover.     Duke  v.  AndTCUx,      290 

ALLOTTEE. 
See  Aliotmbitt. 
Call. 
Partition. 

ANNUITY. 
See  Lunacy. 

APOTHECARY. 
Set^oTso. 


ARBITRATION  AND  AWARD. 
(I).  Mi^ake  of  Arbitrator  m  PoitU  ^ 

A  writ  having  iaaned  in  an  action  of 


AEBITBATION  AND  AWABD. 


837 


debt  against  an  incorporated  Railway 
Company,  the  defendants*  attorney  con- 
sented to  a  judge's  order  referring  to 
arbitration  "  the  claims  of  the  plaintiff 
in  the  action."  The  plaintiff  claimed, 
before  the  arbitrator,  a  sum  for  extra 
work  occasioned  by  the  defendants* 
breach  of  covenant  in  not  giving  the 
plaintiff  possession  of  certain  land  at 
a  stipulated  time  The  arbitrator  en- 
tertained this  claim,  though  objected 
to,  and  awarded  the  plaintiff  a  sum  in 
respect  of  it  The  Coiurt  having  re- 
fused to  set  aside  the  award — Hdd  (on 
motion  to  enforce  it  under  the  1  &  2 
Vict  c  110),  first,  that  if  the  matter 
in  dispute  were  not  within  the  juris- 
diction of  the  arbitrator,  the  defendants 
should  have  applied  to  the  Court  to  re- 
yoke  the  submission ;  but  not  having 
done  so,  and  the  plaintiff  having  set 
up  this  matter  as  ^'  a  claim  in  the  ac- 
tion," and  the  arbitrator  having  so  de- 
cided in  respect  of  it,  his  award  was 
binding,  however  erroneous. 

Secondly,  that  the  submission  was 
valid,  though  the  attorney  had  no  au- 
thority, under  seal,  to  defend  or  refer 
the  cause.  Fcmelly.  The  Eastern  Counr- 
ties  Railway  Compa/nyj  344 

(2).  UncertahUy  as  to  Costs  ofnwkiing 
Svbinission  a  Rule  of  Court, 

By  agreement  in  writing,  certain 
disputes  were  referred  to  arbitration, 
''  the  costs  of  the  submission,  reference, 
award,  and  of  making  the  submission 
a  rule  of  court,  to  be  in  the  discretion 
of  the  arbitrators."  The  arbitrators 
awarded  that  the  costs  of  the  submis- 
sion, reference,  and  award;  should  be 
borne  by  the  parties  in  equal  propor- 
tions; and  that  the  costs  of  making 
the  submission  a  rule  of  court  should 
be  pai4  Isy'sud^c^  tlie  parties  through 
whose  default,  in  the  performance  of 
^e  award,  the  same  should  become  ne- 
cessary: — Heldy  that  the  award  was  not 
final  or  oeituB  teto^  the  ooalff  of  mak- 


ing the  submission  a  rule  of  court,  and 
therefore  bad.  In  tlie  Matter  ofiimith 
and  Wilson,  327 

(3).  Uncertainty — Demand  of  Sum 
awarded, 

A  cause  and  all  matters  in  differ- 
ence between  the  parties,  were  re- 
ferred to  two  arbitrators  and  an  um- 
pire :  the  costs  of  the  cause  to  abide 
the  result.  The  umpire  awarded  that 
all  further  proceedings  in  the  cause 
should  thenceforth  cease  and  be  no 
further  prosecuted,  and  that  the  plain- 
tiff should  pay  to  the  defendant 
12*.  O^c/.,  found  to  be  due  to  him.  A 
demand  was  made  of  21/.  16*.  2d,f 
being  the  costs  in  the  cause,  but  not 
of  the  12*.  0\d.  A  rule  having  been 
obtained,  calling  on  the  plaintiff  to 
shew  cause  why  he  should  not  pay  the 
defendant  both  those  sums,  the  Courts 
considering  the  validity  of  the  award 
doubtful,  refused  to  maJ^e  the  rule  ab- 
solute even  as  to  the  sum  demanded. 
TaUersaU  v.  Parkinson,  342 

{^).  Account  stated.  Costs  qf  taking  up 

Awwrd, 

An  award  is  not  evidence  of  an  ac* 
cotmt  stated  between  the  parties  to 
the  submission. 

By  articles  of  agreement  between  the 
plaintiff  of  the  one  part,  and  the  de* 
fendauts  of  the  other  part,  certain  dif- 
ferences between  them  were  referred 
to  arbitration,  the  costs  of  the  refer- 
ence and  award  to  be  in  the  discretion 
of  the  arbitrators.  The  arbitrators,  af- 
ter finding  a  sum  due  from  the  defisnd- 
ants  to  the  plainti^  awarded  that  the 
oosts  of  the  reference  and  award,  in- 
cluding compensation  to  the  arbitra- 
tors, should  be  borne  as  follows :  that 
is  to  say,  one  moiety  thereof  by  the 
plaintiff,  and  the  other  moiety  1^  the 
defendants.  The  plaintiff  took  up  the 
award,  and  paid  the  whole  costs  of  it: 
^^Hddj  that  he  could  not  recover  a 


notice  to  L.  and  H.,  the  parties  inter- 
est«d  in  certain  land  required  for  the 
railway,  to  treat  for  the  purchaae  there- 
of. L.  and  H.  then  served  the  Com- 
pany with  a  notice,  stating  that,  as 
trustees  under  the  will  of  F.,  they 
claimed  an  estate  and  interest  in  cer- 
tain copyhold  lands  and  hereditaments, 
situate  &c,  required  to  lie  purchased 
by  the  Company,  and  they  claimed 
3344/.  17*.  6c;.  as  the  amount  of  com- 
pensation for  the  said  lands  and  here- 
ditaments, and  desired  to  have  the 
same  compensation  settled  by  arbitra- 
tion, and  appointed  T,  one  of  the  arbi- 
trators. Another  arbitrator  having 
been  appointed  by  the  Company,  the 
two  arbitrators  nominated  an  umpire, 
who  proceeded  with  the  reference, 
when  W.  clMmed  compensation,  al- 
leging that  he  had  a  lea-sehold  inter- 
est in  the  lands  in  question.  The 
umpire  awarded  186IZ.  to  be  paid  by 
the  Company  to  L.  and  H.,  as  such 
trustees,  for  the  purchase  of  the  fee- 
simple  in  possession,  free  from  all  in- 
cumbrances, of  and  in  the  copyhold 
lands  and  hereditaments  required  to 
be  purchased  by  the  Company: — 
Hdd,  that,  under  the  statute,  the 
award  was  bad,  the  umpire  not  having 
found  the  nature  of  the  interest  of  L. 
and  H.  in  the  lands,  and  awarded  a 
distinct  compensation  in  respect  of 
it;  but  the  Court  reiiised  to  set  the 
award  amde.  leaviaar  the  Comnanv  to 
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ported  by  reference  to  the  conduct  of 
the  parties,  quaere.  IntheMaUerofan 
A  rfnirationbeiween  The  North  Stafford- 
8hireRaikoay Company cmdWood^  244 

ARREST  OF  JUDGMENT. 
See  Pleading,  I.  (5). 

ASSESSED  TAX. 
Adsessment  when  FinaL 

An  assessment  under  the  Assessed- 
Tax  Acts  is  final  and  conclusive,  un- 
less appealed  against  in  the  manner 
prescribed  by  the  43  Geo.  3,  c.  99, 
8.  24.  Therefore,  where  a  party  was 
assessed  to  the  duty  imposed  on 
"  horse-dealers,** — Held,  that  the  de- 
cision of  the  assessor,  that  the  party 
was  a  horse-dealer,  however  erroneous, 
could  not  be  questioned  in  an  action. 

Qucere,  whether  a  person  who  for 
commission  sells  by  auction  or  private 
contract  the  horses  of  others  is  a 
''  horse  dealer**  within  the  Assessed- 
Tax  Acts. 

Replevin  lies  in  every  case  of  an 
alleged  wrongful  taking  of  goods. 
AUen  V.  Sharpy  352 

ASSETS  QUANDO. 
See  Executor. 

ATTORNEY. 

See  County  CJourt. 
Evidence,  (6). 

(1).    Uncertificated. 

The  26th  section  of  the  6  ^^  7  Vict, 
c.  73,  only  disables  an  uncertificated 
attorney  from  suing  for  fees,  rewards, 
or  disbursements  for  any  business, 
matter,  or  thing  done  by  him  as  an 
attorney  or  solicitor  in  some  suit  or 
proceeding  in  one  of  the  Courts  men- 
tioned in  the  act,  and  not  for  business 
done  which  had  no  reference  to  such 
suits  or  proceedings.  Bicharda  v. 
LardS^^fidd,  616 

VOL.  II. 


(2).  Authority  of,  to  rdeoBe  Dd>tor. 

Where  a  party  was  taken  in  execu- 
tion on  a  ca.  sa.,  and  the  creditor's 
attorney,  bona  fide,  but  without  his 
authority,  entered  into  an  arrange- 
ment with  the  debtor  for  his  release, 
upon  his  paying  a  portion  of  the  debt, 
and  giving  a  warrant  of  attorney  for 
the  residue,  and  the  sherifi^,  in  obe- 
dience to  an  order  from  the  attomeyi 
discharged  him — Held,  in  an  action 
against  the  sheriff,  that  he  was  liable 
for  the  escape.    Connop  v.  ChalUs,  484 

(3).  Liability  of,  for  Fees  tvhen  em- 
ploying  Bailiff, 

Where  a  bailiff  is  employed  by  an 
attorney  to  issue  execution  against  a 
defendant,  the  attorney,  and  not  the 
client,  is  liable  to  the  bailiff  for  his 
fees.     Maile  v.  Mann,  608 

ATTORNEY-GENERAL. 
See  Revenuk 

ALLOTMENT. 
See  Elegit. 

BANK. 
Lien  en  Shares  and  Dividends. 

The  deed  of  settlement  of  a  bank- 
ing copartnership  provided  ^  that  the 
directors  should  have  a  lien  on  the 
shares  and  stock  of  every  shareholder, 
for  debts  due  from  him  to  the  Com- 
pany;** and  that  ^'  the  directors  might 
cancel  and  declare  forfeited  or  sell  the 
sliares  of  such  shareholder,  or  other- 
wise deal  with  the  same  as  the  case 
might  require,  for  obtaining  payment 
of  such  debts :" — Held,  that  the  bank 
had  a  lien,  not  only  on  the  shares,  but 
also  on  the  dividends  of  a  shareholder 
who  had  overdrawn  his  account;  and 
therefore  that  he  could  not  recover 
such  dividends  as  money  had  and  re- 

III  EXCH. 


yearly  baloace  of  a  tait-collector'B  ac- 
count, in  which  his  own  and  the  Crown 
monies  are  blended  together.  Also 
to  reoover  Uie  amount  of  a  banker's 
promiBsoiy  note  in  the  hands  of  a  tax- 
collector,  and  received  by  him  in  pay- 
ment of  taxes.   Seginav.  Adams,  2S9 

2.  A  tax-collector  was  accustomed 
to  pay  mooiee  recwved  on  accoimt  of 
taxes  to  R,  who  pud  the  same  into 
his  banker's  to  his  private  account, 
with  knowledge  of  the  banker  that 
the  same  were  blended  with  the  monies 
of  R.  The  banker  having  become  in- 
solvent— ffdd,  that  an  extent  in  chief 
might  issue  agtuntt  him  for  the  reco- 
very of  the  Crown  monies,  the  amount 
being  a  question  for  a  jury.  Hex  v. 
Ward,  301,  n. 

BANKEUPT. 
Sm  Stopfaoe  im  Transitu. 

(1).  Promiae  by,  b^hn  CertiJteaU. 

Asmunpsit  The  declaration  set 
forth  a  guarantee,  whereby,  in  con- 
sideratioD  that  a  banking  copartaer- 
abip  would  make  advances  to  the  de- 
fendant, the  plaintiff  undertook  to 
guarantee  tlie  copartnership  tie  due 
payment  of  sums  advanced  not  exceed- 
ing 2501.  Averment,  that  the  co- 
partncnhip  made  advances  to  the 
defendant,  who  afterwards  became 
bankruDL  and  that,  at  the  time  nf  his 
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BANKRUPT. 
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any  securities  against  the  defendant's 
estate,  and  apply  all  the  dividends  in 
consideration  of  the  debt  beyond  the 
250/.,  and  that  the  plaintiff  should 
only  be  entitled  to  the  benefit  of  any 
proof  or  dividend  after  the  CJompany 
should  have  received  the  full  amount 
owing  to  them,  and  that  the  Company 
might  recover  the  full  amount  guaran- 
teed from  the  plaintiff;  that  large 
advances  were  niade  by  the  Banking 
Company,  and  that  they  proved  the 
whole  sums  due  to  them,  and  forced 
the  plaintiff  to  pay  the  2501.  for  which 
he  was  security  to  the  bankers  for  the 
bankrupt  On  demurrer  to  the  repli- 
cation,— Hddy  that  the  plaintiff's  debt 
was  barred  by  the  52nd  and  121st 
sections  of  the  Bankrupt  Act,  6  Qeo.  4, 
c  16.     Uarle  v.  Oliver,  71 

(3).  When  Debt  not  within  Order  amd 
Diapoeition  of  the  Bankrupt. 

H.,  residing  in  Australia,  was  in- 
debted to  A.  in  77  H.  Ss.  4d  On  the 
8th  January,  1844,  A.,  bona  fide,  and 
for  a  valuable  consideration,  assigned 
the  debt  to  W.,  and  on  the  22nd  Jan- 
uary joined  W.  in  a  letter  notifying  to 
H.  the  assignment,  and  requiring  him 
to  pay  the  debt  to  W.  This  letter  was 
posted  on  the  1st  February,  1844,  in 
the  ordinary  way  in  which  letters  to 
New  South  Wales  are  posted,  and  could 
not  have  reached  Australia  before  the 
10th  February,  on  which  day  a  fiat  in 
bankruptcy  issued  against  A.  On  the 
29th  January,  1844,  H.  remitted,  by 
letter,  50L,  which  was  received  after 
the  fiat  and  delivered  over  to  W.  The 
assignees  of  A.  having  sued  W.  for  the 
amount — Heldy  that,  W.  having  taken 
every  possible  step  to  obtain  possession 
of  the  debt,  it  could  not  be  said  to  re- 
main in  the  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true 
owner,  within  the  meaning  of  the  72nd 
section  of  the  6  Qeo.  4,  c  16.  Belcher 
▼.  BeOamy,  303 


(4).  '' Trcmsaction,''  uMin  2^3  Vict. 
c.  29,  whai  is. 

A  trader  took  possession  of  goods 
under  an  agreement  with  the  owner 
that  he  should  keep  possession  for  a 
twelvemonth,  on  payment  of  a  certain 
sum,  but  if  the  money  was  not  paid  on 
a  certain  day,  the  owner  should  be  at 
liberty  to  retake  them.  The  goods  con- 
tinued in  the  possession  of  the  trader 
until  the  stipulated  time  for  pa3anent, 
when  the  money  not  having  been  paid, 
the  owner  sold  them,  after  an  act  of 
bankruptcy  committed  by  the  trader, 
but  before  the  fiat  issued: — Held,  that 
this  was  a  "  transaction"  protected  by 
the  2  &  3  Vict.  c.  29,  s.  1.  Young  y, 
Hope,  105 

(5).  Deed  of  Tramfer  vfnder  6  Oeo,  4, 

c.  16. 

A  deed  for  the  transfer  of  a  trader's 
property  is  not  void  as  against  future 
creditors,  although  the  execution  of  it 
be  an  act  of  bankruptcy  under  the  3rd 
section  of  the  stat.  6  Qeo.  4^  c.  16. 
Oswald  y,  Thompson,  215 

(6).  JRepuled  Ownership. 

A.,  a  horsedealer  and  jobber,  by  a 
deed  of  trust,  assigned  all  his  stock  in 
trade,  &c  to  certain  trustees,  for  the 
benefit  of  his  creditors,  imtil  all  his 
then  debts  should  be  paid  off,  to  hold 
on  certain  trusts,  inter  alia,  that,  so 
long  as  A.  should  observe  the  orders 
of  the  trustees,  he  was  to  be  allowed 
to  carry  on  and  conduct  the  business, 
subject  to  their  orders,  but  that  they 
should  have  the  power  to  determine 
his  possession  on  his  failing  to  observe 
their  orders ;  that  all  monies  received 
in  the  business  were  to  be  paid  to  the 
account  of  the  trustees,  and  all  monies 
paid  by  their  cheques ;  and  that  A.  was 
to  receive  a  certain  weekly  salary.  The 
creditors  also  advanced  a  large  sum  of 
money  to  carry  on  the  business.  The 
business  was  carried  on  by  A.  for  some 
1 1 12 


BOUGHT  AND  SOLD  NOTES. 

(3).  Intuffidenl  Notice  of  IXshonour. 

The  bolder  of  an  overdue  bill  of 
exchange  went  during  business  hours 
to  the  couDting-house  of  the  drawer, 
for  the  purpose  of  ^ving  notice  of 
dishonour,  and  finding  the  counting- 
house  ehut,  he  knocked  at  the  door, 
and  no  one  answering,  he  came  away 
without  leaving  any  notice: — IleM, 
that  these  facts  did  not  support  an 
allegation  of  due  notice,  but  were 
equivalent  to  a  dispensation  of  notice, 
and  ought  to  have  been  so  pleaded. 

Semb/e,  that  the  holder  might  have 
treated  the  absence  of  the  drawer  from 
hia  place  of  business  as  an  excuse  for 
delivery  of  notice  on  the  proper  day, 
and  that  a  delivery  at  the  first  oppor- 
tunity, on  a  subsequent  day,  would 
have  supported  an  averment  of  due 
notice.     Allen  y.  Edmundatm,       719 

BOND. 
Sot  to  pradwe  a»  a  Surgeon  irrilKin 
certain  LimiU,  ^c. 
To  debt  on  bond,  by  the  executors 
of  the  obligee,  the  defendant,  after 
setting  out  on  oyer  the  condition, 
which  was,  that  "  if  the  obligor  should 
practise  as  a  surgeon  or  apothecary  at 
S.,  at  any  time,  without  the  consent  in 
writing  of  the  obligee,  then,  if  the  ob- 
ligor should  pay  the  obligee  1000/., 
the  bond  should  be  void,  otherwise  it 
should  remain  in  force,"  pleaded,  that 
he  did  not  practise  as  a  surgeon  or 
apothecary  at  8.  without  the  consent 
in  writing  of  the  obligee:— J?eW  bad, 
on  general  demurrer,  for  not  shew- 
ing the  performance  of  the  condition 
which  rendered  the  bond  void — Held, 
also,  that  the  period  of  restraint,  men- 
tioned in  the  condition,  was  not  con- 
fined to  tlie  lifetime  of  the  obligee. 
Uaslinggv.  Whitley,  611 

BOUGHT  AND  SOLD  NOTES. 

See  Etidbmcb,  (2).  : 


CARHIERS'  ACT.        843 

BREACH. 
See  Pleadino,  (1). 

BURTHEN. 
See  Ferry. 

CALL. 
"  C<M"  vAere,  need  not  tpedfy  Place 
or  Time  for  Payment. 
Under  the  Companies  Clauses  Con- 
solidation Act  (8  i  9  Vict.  c.  16),  a  re- 
solution by  directors  to  make  "  a  call" 
need  not  specify  either  the  time  or 
place  for  payment;  but  the  directors 
must  appoint  a  time  and  place,  which 
must  be  notified  t«  the  shareholder  by 
a  notice,  allowing  twenty-onedaysfor 
paj-ment  A  purchaser  of  scrip  cer- 
tificates for  shares  in  a  Railway  Com- 
pany is  not  liable  for  calls  until  his 
name  is  entered  on  the  »e^td  raster 
of  shares.  Whether  an  ori^nal  allot- 
tee would  in  such  case  lie  liable,  qwxte. 
The  Newry  and  EnrwilaUen  RaUwajf 
Company  v.  EdmundK,  118 

CARRIERS*  ACT. 
"  Servant "  of  Carrier. 

Where  a  common  carrier  enters  into 
a  sub-coatract  with  other  parties  with 
respect  to  goods  which  he  has  under- 
taken to  carry,  the  servants  employed 
by  the  latter  are  "  servants  in  tAe  em- 
ploy" of  the  carrier,  within  the  true 
meaning  of  the  8th  section  of  the  Car- 
riers' Act,  11  Geo.  4  &  1  Will.  4,  c.6& 

A  delivery  ticket,  issued  by  the  de- 
fendants, a  Railway  Company,  in  re- 
spect of  goods  they  had  undertaken  to 
carry,  contained  the  name  of  T.  J.,  de- 
scribed therein  as  a  porter.  The  tick- 
et was  signed  by  "  C.  &  H.,  agents." 
The  goods  were  stolen  by  T.  J.  whilst 
under  the  care  of  C.  &  H.,  with  whom 
the  defendants  had  entered  into  a  sub- 
contract for  the  carriage  of  the  goods. 
In  an  action  against  the  defendoota 
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for  the  loss  of  the  goods,  qucerey  whe- 
ther the  ticket  estopped  the  defend- 
ants from  denying  that  T.  J.  was  their 
servant: — Semble,  that  it  would  not 
Machu  Y.  TheLandon  and  South  West- 
ern Railway  Company,  415 

CERTIORARL 
Sw  County  Court. 

CONSIDERATION. 
See  Bankrupt. 

CONVERSION. 
See  Troyer. 

CORPORATION. 
See  Arbitrament  and  Award. 

COSTS. 
See  County  Court. 

CO-SURETY. 

When  litMefor  ContriinjUion, 

One  of  the  co-sureties  of  a  bond  re- 
ceived from  his  principal  a  promissory 
note  to  the  amount  of  that  instrument: 
— Heldy  that  it  was  a  question  for  the 
jury  to  say  quo  animo  the  note  was 
given,  and  whether  it  was  given  in 
pursuance  of  an  arrangement  that  the 
defendant  should  be  thereby  dis- 
charged, or  merely  by  way  of  collate- 
ral security,  in  which  latter  case  the 
defendant  would  be  liable  for  contri- 
bution on  payment  of  the  bond  by  his 
co-surety.     Done  v.  WaUey,  198 

COMMITTEE-MAN  OF  RAIL- 
,       WAY  COMPANY. 

LiabUUyqf, 

In  an  action  against  a  provisional 
conmiittec-man  of  a  Railway  Com- 
pany, it  is  a  question  of  fact  for  the 
jury,  whether  he  has  appointed  the 
committee  of  management  with  power 
to  pledge  his  credit  upon  a  contract 


entered  into  by  them.      WiBiamne  ▼. 
PigaUy  Bart.,  201 

COMPENSATION. 
See  Arbitration  and  Award,  (5). 

CONDITION. 
See  Bond. 

CONSTABLE. 
See  Poor  Ratk. 

CONTRIBUTION. 
See  Co-Surety. 

COPYHOLD. 
See  Pleadino,  IL  (1). 

COUNSEL. 
See  Practice. 

COUNTY  COURT. 

(1).  Eemaval  of  Plaint  by  CertiorarL 

A  certiorari  to  remoYC  a  plaint  from 
the  county  court,  under  the  9  &  10 
Vict  c.  95,  s.  90,  may  issue  upon  an 
ex  parte  application  to  a  judge. 
'  It  is  no  objection  to  sudi  writ  that 
it  is  tested  in  the  term  prior  to  that 
in  which  it  issued.  Symonde  y.  Dime- 
dale,  533 

(2).  Prohibition,  Proof  of  Service  of 
Swmm/one  to  eatisf  action  of  Jud/ge 
of  Ccfwidy  Court, 

A  summons  in  a  plaint  in  a  county 
court,  under  the  9  &  10  Vict  c.  95, 
having  been  served  at  a  wrong  place, 
the  defendant  had  no  knowle^e  of 
the  proceedings  until  his  goods  were 
taken  in  execution.  Before  judgment, 
proof  was  given,  to  the  satis£addon  of 
the  judge,  Uiat  the  summons  had  been 
served  a»  required  by  the  dOth  section. 


COUNTY  COURT. 


COVENANT,  DEBT  ON.  845 


The  judge  refused  to  set  aside  the  pro- 
ceedings^ except  on  terms  to  which 
the  defeudant  declined  to  accede: — 
Hddy  that  the  judge  had  jurisdiction 
over  the  matter,  and  that  a  prohibition 
would  not  lie. 

Whether  a  prohibition  lies  under 
any  circumstance  to  a  county  court 
after  execution  levied,  quoere,  Ro- 
binson V.  Lenaghan^  333 

(3).  Suggeslion, 

A  plaintiff  having  obtained  a  ver- 
dict for  30«.  in  an  action  for  money 
paid,  a  rule  was  made  absolute  to  enter 
on  the  roll  a  suggestion  that  the  de- 
fendant resided  within  the  jurisdiction 
of  the  Middlesex  County  Court,  and 
''  that  the  plaintiff  pay  the  defendant 
his  costs  of  suit,  pursuant  to  the  23 
Geo.  2,  c.  23,  and  5  &  6  Vict.  c.  97:" 
— Udd^  that,  as  the  defendant's  right 
to  the  costs  depended  on  the  event  of 
the  trial  of  the  suggestion,  the  Court 
had  no  power,  by  rule,  to  order  the 
plaintiff  to  pay  them.  Sanson  v. 
Price,  338 

(4).  Afftdavit/or  Suggestion, 

A  defendant,  who  seeks  by  sugges- 
tion to  deprive  the  plaintiff  of  costs, 
under  the  9  &  10  Vict  c.  95,  s.  129, 
need  not,  in  his  affidavit  in  support 
of  the  motion  to  enter  such  suggestion, 
negative  any  grounds  for  refusing  the 
suggestion,  which  are  not  mentioned 
in  these  sections.  A  primi  facie  case 
on  the  part  of  the  defendant  is  suffi- 
cient to  entitle  him  to  enter  a  sugges- 
tion. 

The  Court  allowed  a  suggestion  to 
be  entered,  although  part  of  the  cause 
of  action  arose  on  a  bill  of  exchange, 
and  the  Court  expressed  a  doubt 
whetlicr  such  matter  was  within  the 
jurisdiction  of  the  county  court.  But- 
ler V.  Comeyj  474 

(5).  Privilege  of  Attorney, 
The  County  Courts  Act,  9  &  10 


Vict.  c.  95,  has  not  deprived  attor- 
nies  of  tlieir  privilege  of  suing  in  the 
superior  courts.    Jones  v.  Brown,  329 

COVENANT,  DEBT  ON. 

See  Pleading,  (1). 

(1).    When  Action  not  mamtainable 

upon. 

No  action  will  lie  on  a  covenant  by 
C.  to  pay  a  sum  of  money  to  A.,  B., 
and  himself  C,  or  the  survivors  or 
survivor  of  them  on  their  joint  ac- 
count  Faulkner  v.  Lowe,  595 

(2).  Construction. 

A  declaration  in  covenant  set  out 
an  agreement,  dated  the  27th  of  April, 
1840,  whereby,  after  reciting  that  the 
defendant  was  indebted  to  the  plain- 
tiffs in  60/.,  to  be  repaid,  with  interest, 
at  5L  per  cent,  it  was  agreed, ''  that 
the  said  sum  of  601,  shall  remain  in 
the  hands  of  H.,  the  defendant,  from 
the  date  hereof,  for  one  whole  year; 
that,  at  the  expiration  of  that  period 
(if  the  interest  shall  be  then  paid,  and 
no  notice  be  then  given  to  call  in  the 
same),  the  OOL  shall  continue  in  the 
hands  of  H.  for  another  year,  and  so 
on  from  year  to  year,  until  notice,  in 
writing,  shall  be  given  by  B.  (the  plain- 
tiff) to  call  in  the  same;  that  twelve 
calendar  months*  notice,  in  writing, 
shall  be  given  to  call  in  the  60/.;  and 
that,  at  the  expiration  of  the  said  no- 
tice, the  same  shall  be  paid  by  instal- 
ments of  1 01.  every  third  month,  until 
the  whole  amount  be  paid,  the  first 
payment  of  10/.  to  be  made  at  the 
expiration  of  fifteen  months  from  the 
date  of  the  said  notice,  so  that  the 
whole  amount  of  60/.  shall  be  paid  by 
the  end  of  two  years  and  six  months 
from  the  date  of  the  said  notice.** 
Averment,  that  notice  in  writing, 
dated  the  29th  of  May,  1846,  was 
served  upon  the  defendant  to  call  in 
the  principal  sum  of  60/. ;  and  that, 


(FUitt,  B.,  dissenticnte),  that,  after 
the  expiration  of  the  first  year,  the 
notice  to  pay  off  tlie  principal  might 
be  given  at  any  period  of  the  year, 
and  that  the  time  for  pa)-ment  of  the 
instalment  was  to  be  calculated  from 
tlie  date  of  the  notice,  not  from  the 
day  of  the  year  correaponding  with 
the  date  of  tJie  agreement.  Brown  v. 
EartUi,  434 

(3).  C&natritction. 
A  declaration  stated,  that,  by  an  in- 
denture between  the  plaintifTand  the 
defendants,  the  plaintiff  sold  the  de- 
fendants certiun  letters  patent,  and 
the  defendants  coyeiianted  to  pay  the 
plaintiff  840/.  by  itistalmentB;  pro- 
vided, that,  if  at  the  expiration  of 
twelve  months  from  the  date  of  tbe 
indenture  the  defendants  should  not 
approve  of  the  patent,  and  of  such 
their  disapprobation,  and  intention  to 
sell  the  patent,  should  give  notJce  in 
writing  to  the  plaintiff,  the  [tayment 
of  the  first  instalment  should  be  Sus- 
pended; and  if,  having;  given  such 
notice,  the  defendants  should,  within 
BIX  months,  eell  the  pnt«nt  for  the  best 
price  that  could  be  obtained  for  the 
same,  and,  retaining  to  theniselvea 
2402.  and  certain  costs,  pay  over  to 
the  plaintiff  the  surplus  (if  any),  the 
covenaitt  for  payment  of  the  84W. 
should  cease;  but  if  the  defendants, 
'  having  given  such  notice,  should  n«- 
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in  certain  specified  cases,  for  compen- 
sation, &c.:  provided,  that,  if  no  act 
authorising  the  Direct  Northern   to 
make  their  line  should  be  passed  with- 
in six  months  from  the  date  of  the  in- 
denture, either  partj  might  put  an 
end  to  the  agreement  by  giving  no- 
tice in  writing;  and  that,  after  the 
giving  of  such  notice,  the  agreement, 
and  everything  contained  in  it,  should 
be  absolutely  null  and  void,  except  the 
proviso  and  a  covenant  as  to  certain 
costs  to  be  paid  to  the  plaintiff;  and 
lasUt/,  that  if  the  Companies  should 
be    amalgamated,    that    then,    three 
months  after  such  event,  the  amal- 
gamated Companies  should  pay  cer- 
tain sums  of  money,  in  certain  events: 
one  of  these  being,  the  simi  of  6000/. 
if  the  line  followed  the  course  of  the 
Direct  line  without  a  branch  to  Stam- 
ford; and  that  in  such  case  all  the 
covenants  applicable  were  to  be  per- 
formed by  the  amalgamated  Compa- 
nies.    The  declaration,  after  alleging 
that  the  Companies  were  amalgamat- 
ed, that  the  line  took  the  course  of  the 
Direct  Northern  without  a  branch  to 
Stamford,  and  that  the  period  of  three 
months  had  elapsed,  concluded  with 
laying  as  a  breach  the  non-payment 
of  the  6000/.  The  defendants  pleaded, 
that  no  act  of  Parliament  authorising 
The  Direct  Northern  to  make  their 
intended  line  was  passed  within  six 
calendar  months ;  and  that  the  defend- 
ants gave  the  plaintiff  notice  that  they 
were  desirous  to  put  an  end  to  the 
agreement,  and  that  no  part  of  the 
line  had  passed  through  plaintiff's  es- 
tate, or  that  it  had  been  injured  un- 
der the  act: — Held,  on  error  in  the 
Exchequer  Chamber   (reversing   the 
judgment  of  the  Court  of  Exchequer), 
that  the  plea  was  bad  in  substance, 
and  afforded  no  answer  to  the  action. 
The  Earl  qflAndsey  v.  Capper,      801 

DE^LA^ND. 
See  Monet  had  and  Bbceived. 


DEMURRER,  SPECIAL. 
See  Practice,  (3). 

DEVISE. 

(1).  E stale  in  Fee-simple. 

A  testator,  by  his  will,  dated  the 
26th  July,  1825,  devised  as  follows: 
— "  I  give  and  devise  unto  my  wife 
E.,  to  W.  H.  and  J.  C,  their  heirs, 
executors,  and  administrators,  all  my 
real  and  personal  estates  whatsoever, 
upon  trust  to  pay  the  rents,  interest^ 
and   produce  thereof  unto   my  said 
wife  during  her  lifetime,  and   after 
her  decease  to  pay  and  apply  the  rents, 
issues,  and  profits  thereof  for  and  to- 
wards the  maintenance  of  my  chil- 
dren during  their  lives,  with  benefit 
of  survivorship;  and,  after  their  se- 
veral deceases,  I  give  and  devise  the 
share  of  her  so  dying  unto  her  chil- 
dren and  unto  his  or  their  heirs,  as 
tenants  in  common.     I  give,  direct, 
ordain,  and  appoint  unto  my  said  wife 
K,  to  W.  H.,  and  J.  C,  their  heirs, 
executors,  and  administrators,  power 
and  authority  to  sell,  dispose  of,  mort- 
gage, lease,  and  otherwise  in  all  man- 
ners manage  my  estate,  both  real  and 
personal,  as  if  I  were  living.     I  ap- 
point my  wife  E.,  and  W.  H.  and  J.  C., 
the  executors  of  this  my  will,  and  also 
guardians  of  my  children.**     The  tes- 
tator died  in  1 825,  leaving  his  widow 
E.  (one  of  the  plaintiffs)  and  three  in- 
fant daughters  unmarried,  the  young- 
est of  whom  died  in  1844 ;  and  the 
eldest  in  1832  married,  and  had  seve- 
ral children  living  at  the  date  of  the 
hereinafter-mentioned  contract  of  sale. 
J.  C.  never  acted  under  the  will,  and, 
in  1833,  executed  a  deed  disclaiming 
all  interest  under  the  will.    The  other 
party,  W.  H.,  died  in  1840.    In  1845, 
E.,  the  testator's  widow,  entered  into 
a  contract  to  sell  certain  land  of  which 
the  testator  was  seised  in  fee  simple  at 
the  time  of  his  death: — Held,  in  an 
action  by  E.  against  the  yendee  for 
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the  recovery  of  the  pmchifle  money, 
that  she  took  an  estate  in  fee  simple 
in  the  land  in  question,  and  could 
therefore  give  a  good  tide.  Waison 
V.  Pearson,  581 

(2).  Meaning  of  Term  "  Estate^ 

Held,  in  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of 
Exchequer,  that  though  the  word  "  es- 
tate," in  the  operative  part  of  a  will, 
passeB  not  only  the  corpus  of  the  pro- 
perty, butall  the  interest  of  the  testator 
in  it,  unless  controlled  by  the  context, 
jetf  where  the  word  is  not  used  in  the 
operative  clause  of  the  devise  itself,  but 
is  introduced  into  another  part  of  the 
will  referring  to  it,  such  word  cannot 
be  construed  as  having  the  effect  of  ex- 
tending the  meaning  of  the  operative 
clause,  whether  prior  or  subsequent. 
Doe  d.  BurUm  v.  Wldte,  797 

DIRECTOR 

See  Allotment. 

Joint-Stock  Company. 

DISCHARGE. 
See  Pleading,  L  (1). 

DISTRESS. 

A  tenant  by  elegit  has  a  rigiit  to 
distrain  without  attornment.  Lloyd 
V.  Dames,  103 

What  Things  distr  ennoble  at  Common 

Law, 

Commodities  which  cannot  be  re- 
stored upon  a  replevin  in  the  same 
plight  and  condition  as  that  in  which 
they  were  when  taken,  are  not  distrain- 
able  for  rent  at  common  law;  and  there- 
fore the  flesh  of  animals  lately  slaugh- 
tered cannot  be  distrained.  Marlej/  v. 
Pincombe,  101 

DIVIDENDS. 
See  Bank. 


EJECTMENT. 
See  Pleaoiko,  IIL  (2). 

ESCAPK 
Reea^ion  by  Crown. 

A  party  in  custody  under  a  writ  of 
extent,  at  the  suit  of  the  Crown,  was 
allowed  voluntarily  to  esci^,  bnt  was 
retaken  and  restored  into  the  same  cus- 
tody, and  under  the  same  writ : — Held, 
that  he  was  righUy  in  custody,  and  was 
not  entitled  to  his  discharge. 

Writs  of  extent  are  returnable  in  «»- 
cation,  under  the  stat  5  &  6  Vict  c.  86, 
s.  8.     Regina  v.  Ren/ton,  216 

ESTATK 
See  Devise. 

ESTOPPEL. 

See  Bankrupt  (6). 
Carriers'  Act. 
Evidence. 
Pleading. 

In  pais. 

In  trover  by  the  assignees  of  a  bank* 
nipt  against  a  sheriff,  for  the  conver* 
sion  of  the  bankrupt's  goods^  seized 
under  a  fi.  fa.  against  C.  and  D.,  it  ap- 
peared, that,  immediately  before  the 
seizure,  the  bankrupt  told  the  officer 
that  the  goods  were  flie  property  of  C; 
and,  immediately  afterwards,  he  con- 
tradicted that  statement,  and  said  they 
were  the  goods  of  D.  The  jury  found, 
that  the  goods  were  in  reality  the  bank- 
rupt's; but  also,  that  he  represented 
the  goods  to  the  officer  as  the  goods  of 
C,  ^  CM  to  induce  the  officer,  by  thai 
false  representation,  to  seize  them: — 
lldd,  tliat,  under  the  plea  of  not  pos- 
sessed, this  finding  did  not  estop  the 
bankrupt,  and  the  plaintiffs  as  asag- 
nees,  from  complaining  of  the  seizure 
of  the  goods  as  their  own. 

The  rule  laid  down  by  the  Court  of 
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Queen^s  Bench,  that, ''  where  one,  bj 
his  words  or  conduct,  loUfuUy  causes 
another  to  believe  in  the  existence  of 
a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief,  or  to  alter 
his  own  previous  position,  the  former 
is  concluded  from  averring  against  the 
latter  a  different  state  of  things  as  ex- 
isting  at  the  same  time;"*  and,  again, 
*'a  party  who  negliffenUi/  or  cvhpMy 
stands  by,  and  allows  another  to  con- 
tract on  the  fjEtith  of  a  &ct  which  he 
can  contradict,  cannot  afterwards  dis- 
pute that  £ftct  in  an  action  against  the 
party  whom  he  has  himself  assisted  in 
deceiving,^  is  to  be  taken  with  this  ex- 
planation, that,  by  the  term  ''wilfully,** 
must  be  understood,  if  not  that  the 
party  represents  that  to  be  true  which 
he  knows  to  be  untrue,  at  least,  that 
he  m/taoM  his  representation  to  be  acted 
upon,  and  that  it  is  acted  upon  accord- 
ingly; and  if,  whatever  a  man's  real 
meaning  may  be,  he  so  conducts  him- 
self that  a  reasonable  man  would  take 
the  representation  to  be  true,  and  be- 
lieve tnat  it  was  meant  that  he  should 
act  upon  it,  and  did  act  upon  it  as  true, 
the  party  making  the  representation 
would  be  equally  precluded  from  con- 
testing its  truth;  and  that  conduct,  by 
negligence  or  omission,  when  there  is 
a  duty  cast  upon  a  person,  by  usage 
of  trade  or  otherwise,  to  disclose  the 
truth,  may  often  have  the  same  effect 
FreoMm  v.  Cocike^  654 

EVIDENCE. 

(1).  Pofrol  Eviderux  token  admismbh 
to  explain  Written  JDocumerU. 

The  defendant  ordered  goods  by 
letter,  which  did  not  mention  any 
time  for  payment.  The  plaintiff  sent 
the  goods  and  an  invoice: — Held,  that 
parol  evidence  was  admissible  to  show 
that  the  goods  were  supplied  on  cre- 
dit, the  letter  not  being  a  valid  con- 
tract within  the  Statute  of  Frauds. 
LocheU  V.  HuMin,  93 


(2).  When  admiamble  to  cmnex  Term. 

In  an  action  for  the  price  of  tobacco 
sold,  evidence  is  admissible  to  shew 
that  by  the  established  usage  of  the 
tobacco  trade  all  sales  are  by  sample^ 
although  not  so  expressed  in  the 
bought  and  sold  notes.   SyersY.Jonas, 

111 

(3).  Dale  of  Letter. 

The  date  of  a  letter  is  primi  £etcie 
its  true  date.     Potez  v.  Glossopy    191 

(4).  Mcuriage  Register, 

In  support  of  a  plea  of  oovertare, 
an  examined  copy  of  a  r^^igter  of 
marriage  between  the  defendant  and 
one  J.  G.  was  given  in  evidence.  A 
witness  deposed,  that  he  knew  one  J. 
G.  and  his  handwriting;  and  that  the 
handwriting  of  the  J.  G.  in  the  re^s- 
ter  was  that  of  the  person  whom  he 
knew: — Heldy  that  the  evidence  was 
admissible  without  the  production  of 
the  original  register.   Sayer  v.  GloMop, 

409 

(5).  BiU  in  Chancery, 

A  bill  in  Chancery  is  not  evidence 
of  the  truth  of  the  facts  stated  in  it, 
as  against  the  party  in  whose  name  it 
is  filed,  even  though  his  privity  be 
shewn,  but  is  only  admissible  to  prove 
that  a  suit  was  instituted,  and  the 
subject-matter  of  it 

SemJbUy  that  pleadings  in  equity  as 
well  as  at  conmion  law  are  not  to  be 
treated  as  positive  allegations  of  the 
truth  of  the  £Eu:ts  therein,  for  all  pur- 
poses, but  only  as  statements  of  the 
case  of  the  party,  to  be  admitted  or 
denied  by  the  opposite  side,  and  if 
denied,  to  be  proved  and  ultimately 
submitted  for  judicial  decision. 

The  facts  actually  decided  by  an 
issue  in  any  suit,  cannot  be  again 
litigated  between  the  same  parties, 
and  are  conclusive  evidence  between 
them;  so  are  the  material  IbcXb  alleged 
by  one  party  which  are  directly  ad- 
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mitted  by  the  opposite  party,  or  indi- 
rectly admitted  by  taking  a  traverse 
on  some  other  facts^  if  the  traverse  is 
found  against  the  party  making  it. 
But  the  statements  of  a  party  in  a 
declaration  or  plea,  though  for  the 
purposes  of  the  cause  he  is  bound  by 
those  that  are  material,  ought  not,  it 
should  seem,  to  lie  treated  as  confes- 
sions of  the  truth  of  the  facts  stated. 
Boileau  v.  Butlin,  665 

(6).  WTiere  Secondary  Evidence   not 
permitted.     Privilege  of  Attorney, 

In  an  action  on  a  covenant  by  lessee 
against  lessor,  where  the  lease  had 
been  executed  by  defendants  agent, 
under  a  power  of  attorney,  upon  whom 
a  subpoena  duces  tecum  had  been 
served,  but  not  in  proper  time: — 
Hddy  that  secondary  evidence  of  the 
contents  of  the  power  of  attorney 
ought  not  to  be  admitted. 

An  attorney  cannot  be  compelled 
by  the  Court  to  disclose  the  contents 
of  a  client's  deed  in  his  possession, 
but  if  he  do  so  willingly  the  evidence 
may  be  received.     IIiU>erd  v.  KniglU, 

11 

EXECUTOR. 

See  Pleading,  III.  (1). 

Renunciation. 

A  testator  appointed  two  executors, 
one  of  whom  formally  renounced,  the 
other  proved  the  will  and  dieil,  leav- 
ing effects  unadministered : — Held, 
that  the  renunciation  was  absolute, 
the  executor  not  having  retracted  it, 
and  that  it  was  not  necessary  to  cite 
him  before  granting  administration  de 
bonis  non  to  another  person.  Vena- 
bles  V.  The  East  India  Company,  633 

EXEMPTION  FROM  TITHES. 
See  Tithes. 

EXTENT  IN  CHIEF. 
See  Banker, 


FALSE  STATEMENT. 
See  Money  had  and  received. 

FEIGNED  ISSUE 
See  Tithes. 

FERRY. 

In  an  action  for  the  distarbaDce  of 
a  ferry,  the  first  count  of  the  dechum- 
tion  stated,  that  the   plaintifis  were 
possessed  of  a  ferry  across  the  river 
Tyne,  between   North     Shields  and 
South  Shields,  for  the  conveyiuioe  of 
carriages,  <S:c.,  and  passengers,  and  that 
the  defendant  disturbed  this  feny  by 
carrying  passengers.  The  second  count 
stated  a  right   to  an  ancient   ferry. 
The  defendants   pleaded   (inter  alia) 
not   guilty,  not  possessed,  and  also 
that  the  boat  used  by  the  defendants 
was  of  less  than  four  tons  burthen. 
The  Company  was    incorporated  by 
the  10  Geo.  4,  c.  xcviii,  for  establish- 
ing a  ferry  across   the    river  Tyne, 
within  the  limits  of  Tynemonth  and 
the  township  of  South  fields  and 
Westoe.    Section  85  enaets,  that,  aft^ 
the  ferry  shall  be  established,  no  other 
ferry  shall  be  set  up  and  used  by  any 
person  across  the  river  Tyne,  within 
the  said  limits;  and  if  any  person  (ex- 
cept the  Company,  or  persons  acting 
under  their  authority)  shall  use  any 
boat  or  other  vessel  of  tJie  burthen  of 
fmir  tons  or  uptoards,  in  ferrying  for 
hire  across  the  river  within  the  limits 
aforesaid,  every  person   so  offending 
shall  forfeit  51.    At  the  time  the  above 
statute  passed,  there  was  an  ancient 
ferry  across  the  river  within  the  same 
limits,  which  the  Company,  under  the 
powers  of  their  act,  purchased  of  the 
owners: — Held,  first,  that  the  word 
"burthen"  in  the  85th   section,  did 
not  mean  "  register  admeasurement,*" 
but  capacity  of  carrying.     Secondly, 
that  the  latter  part  of  the  85th  sec- 
tion did  not  limit  the  general  right  of 
ferry,  but  only  added  a  cumulative  le- 
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medy  by  way  of  penalty.  Thirdly, 
that  there  was  no  variance  by  reason 
of  the  first  count  describing  the  ferry 
generally  from  North  Shields  to  South 
Shields,  and  not  from  one  particular 
terminus  to  another.  Fourthly,  that 
the  mere  act  of  ferrying  passengers 
was  a  disturbance  of  the  franchise,  al- 
though the  franchise  was  not  of  a  pre- 
scriptive ferry,  to  the  exclusion  of  all 
private  boat«,  but  simply  of  a  ferry. 
Fifthly,  that,  on  the  purchase  of  the 
ancient  ferry  and  completion  of  the 
new  ferry,  the  former  became  extinct 
by  operation  of  the  act  of  Parliament. 
The  North  and  South  Shields  Ferry 
Company  v.  Barkery  136 

FRAUD. 
See  Scire  Facias. 

GAMING  AND  WAGERING. 

ContrOfCt  made  so  by  Statuie,  passed 
subsequent  thereto. 

The  18th  section  of  the  8  &  9  Vict 
c.  109,  which  received  the  royal  as- 
sent on  the  8th  of  August,  1845,  en- 
acts, that  "  all  contracts  and  agree- 
ments by  way  of  gaming  or  wagering 
shall  be  null  and  void;  and  that  no 
suit  shall  be  brought  or  maintained 
in  any  court  of  law  or  equity  for  re- 
covering any  sum  of  money  or  valua- 
ble thing  alleged  to  be  won  upon  any 
wager,  or  which  shall  have  been  de- 
posited in  the  hands  of  any  person  to 
abide  the  event  upon  which  any  wa- 
ger shall  have  been  made  :** — Held,  per 
Fofrhty  B.,  Alderson,  B.,  and  Bol/e, 
B.,  {Platty  B.,  dissentiente),  that  the 
statute  had  not  a  retrospective  opera- 
tion, so  as  to  defeat  an  action  for  a 
wager,  commenced  before  the  statute 
passed. 

Qucere,  whether,  by  the  first  part 
of  the  section,  the  Legislature  intend- 
ed to  put  at  once  an  end  to  the  legal 
obligation  both  of  existing  and  future 


wagering  contracts,  leaving  the  par- 
ties to  all  such  wagers  to  act  there- 
after on  them  as  honourable  engage- 
ments alone. 

The  general  rule  in  construing  re- 
cent statutes  is,  "Nova  constitutio 
futuris  formam  imponere  debet,  non 
pneteritis;"  but  that  rule,  which  is 
one  of  construction  only,  will  yield  to 
a  sufficiently  expressed  intention  of 
the  Legislature  that  the  enactment 
should  have  a  retrospective  operation. 
Jfoon  V.  Dwrden,  22 

GENERAL  ISSUE. 

See  Pleading,  II.  (2). 
Trespass. 

GUARANTEK 

ConstrtLction, 

In  an  action  of  assumpsit  on  a  gua- 
rantie,  the  plaintiff,  in  support  of  an 
averment  in  the  declaration,  that  he 
had  executed  a  certain  indenture,  gave 
in  evidence  the  following  document, 
signed  by  the  defendant: — "In  con- 
sideration of  your  having  by  inden- 
ture agreed  to  accept  payment  of  the 
debt  owing  to  you  by  A.  B.,  hy  the 
following  instalments :  that  is  to  say, 
10«.  in  the  pound  on  the  18th  day  of 
August  next,  <!^c.,  I  promise  to  gua- 
rantee the  payment  of  the  instal- 
ments." Tliere  was  evidence,  that, 
when  A.  B.*s  creditors  received  the 
guarantie,  they  signed  the  deed  at  the 
same  time: — Held,  that,  under  the 
circumstances  of  the  case,  the  true 
construction  of  the  guarantie  was, 
"that,  if  at  some  future  time  the 
plaintiff  shall  have  released  the  debt, 
the  defendant  will  guarantee  the  same 
to  him;"  and,  therefore,  that  it  did 
not  prove  the  averment  in  the  declar- 
ation.    King  v.  Cole,  628 

HORSE-DEALER. 
See  Assessed  Tax. 
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INSOLVENT. 


IMMATERIAL  ISSUE. 
Set  Pleading,  III.  (3). 

INCLOSURE  ACT. 

CcMtfuetion  of. 

Certain  wiste  lands  in  the  mmnor  of 
Bhipkj,  to  the  soil  of  which,mnd  tiwerj- 
thing  UHMlitiiting'  the  soil,  the  lord  of 
the  manor  was  entitled,  were,  by  an 
Indosnre  Act,  55  Geo.  3,  e.  xviiL,(whidi 
recited  the  lord  s  title),  taken  awav  from 
the  lord  and  allotted  to  commoners,  ex- 
cept as  saved  bj  the  32nd  clause.  That 
danse  reserved  to  the  lord  all  mines 
and  minerala,  of  what  nature  or  kind 
soever,  I ving  and  being  within  or  under 
the  said  commons  and  waste  grounds, 
in  as  lull,  ample,  and  beneficial  a  man- 
ner, to  all  intents  and  purposes,  as  he 
could  or  might  have  held  and  enjoyed 
the  same  in  case  the  said  act  had  not 
been  made ;  and  enacted,  that  he  should 
and  might  at  all  times  thereafter  have, 
hold,  win,  work,  and  enjoy  exclusively 
all  mines  and  minerals,  of  what  nature 
or  kind  soever,  within  and  under  the 
said  commons  and  waste  grounds,  with 
full  liberty  of  digging,  sinking,  search- 
ing for,  winning,  and  working  the  sidd 
mines  and  minerals,  and  carrying  away 
the  lead  ore,  lead,  coals,  iron-stone  and 
fossils,  to  be  gotten  thereout:  provided 
that  the  lord,  in  the  searching  for  and 
working  the  said  mines  and  minerals, 
should  keep  the  first  layer  or  stratum 
of  earth  separate  and  apart  by  itself, 
without  mixing  the  same  with  the  lower 
strata.  The  33rd  section  provided  for 
reimbursement  to  the  owners  of  allot- 
ments, for  injury  doue  by  searching  for 
or  working  the  mines  and  minerals : — 
ffdd,  on  error  in  the  Elxchequer  Cham- 
ber (affirming  the  judgment  of  the  Court 
of  Exchequer),  that  the  reservation 
clause  must  be  construed  with  refer- 
ence to  the  title  of  the  lord  to  the  whole 
of  the  soil;  and,  inasmuch  as  the  object 
of  the  act  was  to  give  to  the  common- 
ers the  sur&oe  for  cultivation,  and  leave 


I 


I 


I 
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in  the  lord  what  H  dBd  noi  take  aw^ 
fior  that  pnrpoae,  the  word  ^miacnii* 
must  be  nnderatood,  not  in  its  gCBOil 
sense,  signifying  anhafeaiiei 
meCab,  bat  in  its  proficr 
chiding  all  foasil  bocfies  or  niattcn  da; 
oat  of  mines,  that  is,  qvanriea  or  pkoa 
where  anything  in  dsp;  mnd  tiua  not- 
withstanding the  provisioii  in  the  latter 
part  of  the  danae,  anthoraing  the  cw- 
rying  away  the  **  lead  oi«v  lead,  eoai, 
iron-atone,  and  foaBk,"  an  fiMsib  nmj 
apply  to  stones  dog  in  qmnies:  theie- 
fore,  that  the  draae  ifencd  to  the 
lord  the  right  to  the  ■^^**\"'n  of  stone 
in  the  indoaed  landflL      IToiMnan  v. 
The  £aH  of  Botm,  800 

IXROLMEXT,  AXXUITY. 
See  LcsACT. 

INSOLYEXT. 

ProUdwny  Final  Order  Jor^  umder  5  f 
6  rieLcll&,amd7^S  fleLtL^ 

A  final  order  for  protectioo  nnder 
the  stats.  5k6  YicL  c:  116,  and  7  4 
8  Vict  c.  96,  not  only  proteda  the 
person  of  the  inaohrenty  hot  conatitntei 
an  absolute  bar  to  an  action  for  the 
debt  as  to  which  it  is  a  protection,  and 
may  be  so  pleaded. 

To  an  action  of  debt  the  defendant 
pleaded,  that,  alter  the  pansing  of  the 
5k  6  Vict.  c.  1 1 6.  and  before  the  7  4 
8  Vict  c  96,  and  be€M«  the  eomr 
mencement  of  the  soit,  a  petition  for 
protection  from  process  was  duly,  ac- 
cording to  the  form  of  the  statnte.  pre- 
sented by  the  defendant  to  the  Cooit 
of  Bankruptcy,  and  afteiwaids  filed  in 
that  court;  uid  that  thereupon,  and 
after  the  passing  of  the  aaid  aeoondly- 
mentioned  act,  to  wit,  on  i:c:,  a  final 
order  for  protection  and  distribution 
was  made  in  the  matter  of  the  said  pe- 
tition by  J.  £.,  Esq.,  n  comnussioDer 
of  the  said  Goort  duly  anthoriaed ;  and 
that  the  said  debte,  ire,  accmed  be- 
fore the  isaoing  <^  the  aaid  petition. 
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Verification: — Hdd  good,  on  special 
demurrer. 

Where  the  goods  of  an  insolvent 
had  been  seized  under  a  writ  of  fi.  fa. 
issued  upon  a  judgment  signed  against 
him,  and  between  the  date  of  the  judg- 
ment and  the  issuing  of  the  writ  of  fi. 
€eL,  he  had  obtained  an  order  for  pro- 
tection and  distribution,  under  the  5 
k  6  Vict  c.  116,  the  Court,  upon  mo- 
tion, set  aside  the  writ  on  terms.  Ja- 
eobs  V.  Hyde.  Flatd  v.  BeviU.  Twr- 
ner  v.  Ptdman,  508 

INSURANCE. 
See  Pleading,  I.  (3). 

Riaky  when  terrninaled. 

A  vessel  was  insured  ''  at  and  from 
Liverpool  to  Quebec,  during  her  stay 
there,  and  from  thence  back  to  her 
discharging  port  in  the  United  King- 
dom, and  until  she  had  moored  at  an- 
chor twenty-four  hours  in  good  safety." 
The  vessel  was  chartered  to  take  on 
board  a  cargo  of  timber  at  Quebec  and 
to  proceed  therewith  to  Wallasey  Pool, 
in  the  river  Mersey,  or  as  near  thereto 
as  she  could  safely  get,  and  there  dis- 
charge her  cargo.  The  vessel  sailed 
from  Quebec  on  the  23rd  July,  1845, 
and  arriyed  in  the  Mersey  on  the  4th 
September,  and  anchored  at  the  Bell 
Buoy.  The  next  morning  she  was 
towed  up  by  a  steam-boat,  and  came 
abreast  of  Wallasey  Pool ;  but,  being 
unable  to  enter  the  pool  by  reason  of 
her  too  great  draft  of  water,  the  cap- 
tain anchored,  and  proceeded  to  Liver- 
pool to  report  the  vessel,  and  engaged 
lumpers  to  discharge  the  cargo  at  a 
fixed  rate  of  payment,  which  was  to 
include  the  expense  of  rafting  the  tim- 
ber from  the  vessel  into  Wallasey  Pool, 
and  discharged  his  crew,  as  was  usual 
on  a  ship's  arrivel  at  Liverpool.  He 
then  proceeded  to  discharge  the  deck 
cargo,  and  afterwards  a  considerable 
portion  of  the  other  cargo,  by  the  usual 


mode,  at  the  stem  port ;  and  after  oc- 
cupying in  this  way  several  days,  the 
ship,  on  the  14th  September,  fell  over 
and  sustained  damage.  The  captain 
always  intended  to  take  the  vessel  into 
Wallasey  Pool  with  as  much  of  the 
cargo  on  board  as  he  could  carry  with 
safety: — Uddy  that,  under  the  above 
circumstances,  the  underwriters  were 
not  liable,  the  vessel  having  been 
moored  in  safety  twenty-four  hours 
after  her  arrival  at  her  port  of  dis- 
charge.    WhUwell  V.  Haarimmy     127 

JOINT-STOCK  COMPANY. 

See  Scire  Facias. 

(1).  Liability  of  Company  on  ConJtrada 
of  Directors. 

Joint-stock  Companies  completely 
registered  under  the  7  ik  8  Vict.  c. 
110,  are  bound  by  contracts  made  by 
a  competent  board  of  directors,  though 
not  under  seal,  or  made  in  compliance 
with  the  requisites  of  the  44th  sec- 
tion ;  though,  semble,  they  cannot  en- 
force such  contracts. 

But  persons  seeking  to  render  those 
Companies  liable  on  contracts  made 
with  the  directors  must  shew  their  au- 
thority to  bind  the  Company,  either 
by  the  production  of  the  registered 
deed  of  settlement,  or  by  proof  that 
the  body  of  shareholders  authorised 
particular  individuals  to  make  con- 
tracts binding  on  the  Company.  A 
ratification  or  admission  by  a  compe- 
tent board  of  directors  will  bind  the 
Company.  Ridley  v.  The  Plymouth, 
Stonehouse,  and  Devonpori  Grinding 
and  Baking  Company.  The  Kings- 
bridge  Flour  MiU  Company  v.  Same, 

711 

(2).  Eooecution  against  Shareholders, 

The  return  of  the  names  of  share- 
holders in  a  Joint-stock  Company,  pur- 
suant to  the  7  &  8  Vict  c.  110,  is 
prim&  facie  evidence  of  the  fact  of  the 
parties  named  in  the  return  being 


LEASE. 
Redud,  when  too  large. 
A  declaration,  after  reciting  that 
defendant  was  possessed,  for  the  resi- 
due of  a  t«rm  of  jears,  of  a  cert^n 
messuage  and  premises,  and  also  of 
certain  fixtures  annexed  to  the  pre- 
ruiHes,  averred  that  the  plaiatiff  agreed 
with  defendant  to  purchase  of  Mm  the 
resi<lue  of  the  term  of  the  said  mes- 
suage and  premises,  with  the  appur- 
tenances and  the  said  fixtures,  and  de- 
fendant, amongst  other  things,  agreed 
to  give  up  possession  of  the  messui^, 
with  the  appurtenances  and  the  said 
fixtures,  on  a  certain  day.  Tlie  de- 
claration then  averred  tliat  plaintiff 
tendered  to  defendant,  for  execution, 
an  instrument  which,  amongst  other 
things,  confined  a  recital  that  plain- 
tift  liod  lately  contracted  with  defend- 
ant for  the  sale  to  him  of  the  residue 
of  the  term  granted  to  him  by  one 
J.  P.,  in  the  messuage  or  tenements 
and  hereditaments,  &c.,  with  their 
appurtenances,  and  also  ail  and  si'n- 
ffidar  the  fixtures  belonging  to  the 
said  measure  or  tenements  and  here- 
ditaments, for  a  certain  sum,  the  re- 
ceipt of  which  was  thereby  acknow- 
ledged ; — Held,  on  motion  in  arrest  of 
judgment,  that,  as  the  agreement  be- 
tween the  parties  was  for  the  assign- 
ment of  the  fixtures  only,  which  be- 
longed to  the  defendant,  the  recital  in 
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son  to  suppose  the  party  to  be  within 
the  act     Parrington  v.  Jfoore,      223 

MERGER. 
See  Ferry. 

MESNE  PROFITS. 
See  Pleading,  III.  (2). 

MINES  AND  MINERALa 
See  Inclosure  Act. 

MONEY  HAD  AND  RECEIVED. 
See  Agreement. 

(1).  FaUe  Statement, 

The  plaintiff  sold  for  the  defendant 
a  horse,  and  received  the  price.  The 
purchaser  afterwards  rescinded  the  con- 
tract on  the  ground  of  fraud,  and  was 
repaid  the  purchase-money.  In  an  ac- 
tion by  the  plaintiff  for  the  keep  of  the 
horse — Held,  that  the  defendant  could 
not  set  off  the  price  as  money  received 
for  his  use,  it  having  ceased  to  be  so 
when  the  contract  was  defeated  by  the 
purchaser,  although  the  defendant  was 
ignorant  of  the  fraud. 

Anyfalse  statement  knowingly  made 
with  a  view  to  induce  another  to  alter 
his  condition,  and  thereby  altering  it, 
is  a  fraud  in  law.     Murray  v.  Mann, 

538 

(2).  Demand  before  Action, 

A.  <fe  Co.  agreed  with  a  certain  Com- 
pany to  build  for  them  two  steam-ships 
within  a  stated  time,  the  price  to  be 
paid  by  instalments;  provided  that,  if 
A.  k  Co.  should  make  default  in  any 
of  the  conditions  of  the  agreement,  it 
should  be  lawful  for  the  Company  to 
take  possession  of  the  ships,  and  cause 
the  works  to  be  completed  by  any  per- 
sons they  chose,  and  pay  those  persons 
Buch  reasonable  sums  as  agreed  upon, 
and  that  A.  &  Co.  ^o^A'diforthwUh,  on 

VOL.  II. 


demmid,  pay  the  Company  all  sums  so 
advanced.  Afterwards  F.  became  a 
partner  in  the  firm  of  A.  <fe  Co.,  and 
four  instalments  having  been  paid,  and 
A.  &  Co.  not  being  able  to  complete 
the  ships,  another  agreement  was  made 
with  the  firm  of  A.  &  Co.,  including  F., 
whereby  the  Comi)any,  in  terms  of  the 
first  contract,  arranged  to  take  posses- 
sion of  the  ships  and  complete  them, 
and  for  that  purpose  to  take  into  their 
employ  the  workmen  of  A.  &  Co. ;  and, 
as  a  security  to  the  Company  for  any 
advances  tliey  might  make  beyond  the 
balance  receivable  by  A.  <fe  Co.,  it  was 
agreed  tliat  the  Company  should  have 
a  lien  for  such  balance  upon  certain 
shares  of  A.  &  Co.  in  the  Company. 
The  Compauy  liaving  proceeded  with 
the  works,  and  for  that  purpose  made 
large  advances — Held,  that  they  could 
not  fortliwith  recover  such  advances  by 
action  against  the  firm  of  A.  &  Co*, 
includiug  F.,  for  money  paid  or  money 
had  and  received,  there  being  no  liabi- 
lity to  repay  until  the  ultimate  balance 
was  ascertained,  and  then  only  after 
demand.  The  Eoyal  Mail  Steam-packet 
Company  v.  Acraman,  569 

MONEY  PAID. 
See  Arbitration  and  Award,  (4). 

NISI  PRIUS. 

See  Hearing  Counsel. 
Practice,  (7). 

NOTICE  OF  DISHONOUR 
See  Bills  of  Exchange,  (3)« 

NUL  TIEL  RECORD. 
See  Pleading,  II.  (5). 

OYER. 
See  Practice,  (1). 
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aiouera  to  make  exchanges  of  land  with 
tlie  consent  of  the  owners,  whether 
tenants  in  fee  Biini)le  ur  fur  life.  Sect 
32  provided  for  the  costs  of  jiaiiition; 
but  there  was  no  claiue  in  terms  au- 
thorising partitions.  The  51)  Geo.  3 
received  tlie  royal  assent  on  the  19th 
May,1819,atwhkh  timcC.waaBei 
of  an  undivided  moiety  of  eertain  land 
in  M.  for  the  life  of  K.,  the  other  moiety 
being  vested  in  A.  S.  in  fee.  On  the 
2nd  August,  1819,  0.  and  A.  S.  made 
a  claim  in  writing  under  the  41  Geo. 
3,  c,  lOa,  in  respect  of  the  land  so  held 
by  them  as  tenants  in  common ;  i 
on  the  13th  September,  1819,  A.  S. 
died  intestate,  leaiing  R.  S.  bis  heir. 
On  the  11th  August,  1820,  the  com- 
missioners made  tbeiraward,  and  there- 
by made  certain  allotments  numbered 
respectively  on  a  map  13,  87,  and  88, 
to  C.  and  A.  S.,  in  resjicet  of  their  in- 
terests in  the  open  lands  to  be  allottetl 
and  divided;  and  they  also,  under  the 
head  "  Kxcliauges,"  allotted  to  E.  S. 
an  undivided  moiety  of  certain  land 
sought  to  be  recovere<l  in  this  action, 
as  also  of  the  said  three  pieces  of  bind 
numbered  13,  87,  and  8H,  the  other 
moiety  bang  therein  state<l  to  l>e  al- 
ready vested  in  E.  S.  in  exchange  for, 
as  well  the  andividc<l  moiety  of  the 
said  E.  S.  in  certain  other  olil  inclose<l 
lands,  which  the  commissioners  tliere- 
by  allotted  to  C,  the  other  moiety 
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be  was  acting  as  the  agent  of  the  part- 
nership, and  that  the  account  was 
theirs.  The  mere  circumstance,  how- 
ever,  of  the  money  deposited  being 
partnership  property,  is  not  sufficient 
for  that  purpose.  Cooke  and  Fwrqucvr 
V.  Sedey,  746 

PATENT. 
See  Covenant. 

Specification. 

The  specification  of  a  patent  for  ^'  a 
process  or  method  of  combining  va- 
rious materials  so  as  to  form  stuccoes, 
plasters,  and  cements,  and  for  the  ma- 
nufacture of  artificial  stones,  marbles, 
&c  used  in  buildings,*^  after  stating 
the  invention  to  consist  in  producing 
certain  hard  cements  of  the  combina- 
tion of  the  powder  of  gypsum,  powder 
of  limestone,  and  chalk,  with  other 
materials,  such  combinations  being 
(subsequent  to  their  mixing)  submit- 
ted to  heat,  described  the  method  or 
process  of  making  a  cement  from  gyp- 
sum, to  consist  in  mixing  with  pow- 
dered gypsum  strong  alkali  (ex  gr., 
best  American  pearlash)  dissolved  in 
a  certain  proportion  of  water,  this  so- 
lution to  be  neutralised  with  acid  (sul- 
phiuric  acid  being  the  best),  the  mass 
to  be  kept  in  agitation,  and  the  acid 
to  be  added  gradually  till  the  efferves- 
cence should  cease;  and  then  a  cer- 
tain proportion  of  water  to  be  added 
(if  other  alkali  were  used,  the  quan- 
tity to  be  varied  in  proportion  to  its 
strength);  and  the  mixture  having 
been  brought  to  a  proper  consistence 
by  the  further  addition  of  powdered 
gypsum,  to  be  dried  in  moulds,  and 
finally  subjected  to  a  furnace  capable 
of  producing  a  red  heat.  The  descrip- 
tion of  making  the  cement  differed 
little  from  that  of  the  preceding  pro- 
cess. 

The  specification,  after  proceeding 
to  state  the  mode  of  using  the  cement 


so  made,  concluded  by  stating,  that 
other  alkalies  and  acids,  besides  those 
before  mentioned,  would  answer  the 
purposes  of  the  invention,  though  not 
so  well,  and  that  the  inventor  claimed 
the  method  or  process  thereinbefore 
described: — Heldj  that  the  specifica- 
tion was  bad;  for  that  either  the  in- 
ventor claimed  all  acids  and  alkalies, 
or  only  those  which  would  answer  the 
purpose;  in  the  former  of  which  cases, 
as  some  acids  and  alkalies  would  not 
answer  the  purposes  of  the  invention, 
the  specification  was  therefore  bad: 
and  in  the  latter,  it  was  bad  for  not 
specifying  those  acids  and  alkalies 
which  would  be  found  to  succeed. 
Stevens  v.  Keating,  772 

PAUPER  PLAINTIFF. 
See  Practice,  (8). 

PLEADING. 

See  Bills  of  Exchange. 
Trespass,  (1),  (2). 

(1).  Debt,  wlien  maintainable. 

Debt  lies  on  an  express  covenant  for 
payment  of  a  freehold  rent  charged 
on  land  conveyed  in  fee.  Varley  v. 
Leigh,  446 

(2).  JoifU  and  several  Covenant, 

A  joint  and  several  covenant  by 
A.  and  other  persons,  that  "  they  or 
some  or  one  of  them,"  will  pay  a  cer- 
tain sum,  may  be  declared  upon  as 
a  covenant  by  A.  to  pay,  and  debt  will 
lie  on  such  a  covenant  Caldwell  v. 
Becke,  318 

I.  Declaration. 

(1).  Deed— Profertr--'' Discharge.'' 

A  declaration  in  covenant  stated, 
that,  by  a  deed  made  betiveen  B.  of  the 
first  part,  D.  and  A.  of  the  second 
part,  V.  of  the  third  part,  and  a  Rail- 
way Company  of  the  fourth  part,  after 
reciting  that  J.  and  E.,  on  behalf  of 
K  K  K  2 
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the  Company,  agreed  to  purchase  cer- 
tain premises,  it  was  witnessed,  that^ 
in  consideration  of  a  certain  simi,  B. 
agreed  with  the  Company  to  sell  them 
certain  messuages  and  lands,  and  that 
B.  would  deduce  a  good  tide  to  the  he- 
reditaments, and  the  Company  agreed 
with  B.  to  pay  the  sum.  Averment, 
that  B.  became  bankrupt,  and  the 
plaintiffs  were  his  assignees;  that  both 
they  and  he  were  willing  to  deduce  a 
good  title;  that  B.  and  all  necessary 
parties  were  ready  and  wiUing  to  exe- 
cute a  proper  conveyance  of  the  said 
hereditaments  to  the  Company,  and 
would  have  deduced  a  good  title  and 
have  executed  a  proper  conveyance, 
but  that  the  Company  diacKa/rged  them 
from  deducing  such  title  and  execut- 
ing such  conveyance.  Breach,  that 
the  Company  would  not  prepare  such 
proper  conveyance  for  execution,  or 
pay  the  sum  of  <&c. : — Udd^  on  special 
demurrer,  that  it  sufficiently  appeared 
that  the  deed  was  sealed  by  the  defend- 
ants; abo,  that  profert  was  unneces- 
sary. 

Hdd^  also,  on  general  demurrer,' 
that  the  word  "  discharge"  must  be 
understood  as  a  discharge  legally  oper- 
ative— ^that  is,  by  deed. 

^iMJwe,  whether  the  deducing  a  good 
title  was  a  condition  precedent  to  the 
plaintiffiT  right  of  action?  Brymer  v. 
The  Thamnea  Ilcuven  Bock  and  Railway 
Compamyy  549 

(2).    Uncertainty, 

A  declaration  against  C.  and  A. 
stated,  that  the  plaintiff  bad  divers 
dealings  and  transactions  with  C.  alone, 
and  also  with  C.  and  A.;  that  divers 
accounts  remained  unsettled  between 
the  plaintiff  and  defendants;  that  the 
plaintiff  had,  for  the  accommodation 
of  C, accepted  divers  bills  of  exchange; 
and  thereupon,  in  consideration  that 
the  plaintiff  then  delivered  to  the  de- 
fendants three  acceptances  as  follows: 
16^.  6«.  at  two  months,  21/.  15«.  2d, 


at  three  month%  26^  7«.  lldL,  dated 
the  7th  of  April,  at  five  monthsy  ob  a 
fvU  seitlemerU  qfdebiSy  the  defendants 
promised  the  plaintiff  to  reCom  him 
the  acceptances  drawn  by  C,  ma  fol- 
lows: 281,  158,  and  281,  Breadi,  that 
the  defendant  did  not  return  the  ac- 
ceptances On  special  demurro', — 
Hdd  bad,  for  uncertainty.  Web&ier 
V.  Crouch,  555 

(3).  In  Action  on  Policy  of  Ingwramoe. 

A  declaration  in  covenant  stated, 
that^  by  indenture  between  the  plain- 
tiffs and  defendant,  reciting  that  the 
defendant  had  effected  with  the  plain- 
tiffs an  insurance  on  his  life,  he  paying 
the  annual  premium  of  49^  8b,  4dL  on 
or  before  the  24th  of  June  in  eadi 
year,  the  defendant  covenanted  with 
the  plainti&  to  pay  them  the  pre- 
miums and  all  other  sums  of  money 
that  should  become  due  in  respect  of 
the  policy,  at  the  proper  times  for  that 
purpose,  and  to  do  every  other  matter 
or  thing  which  should  be  necessary  for 
keeping  on  foot  the  policy.  First 
breach:  that  defendant  did  not  pay  the 
plaintiffs  the  premiums  which  became 
due  in  respect  of  the  policy,  according 
to  his  covenant;  but^  on  the  contrary, 
although  afterwards,  to  wit,  on  the 
24th  of  June,  1847,  a  premium  of 
49Z.  88,  4c(L  became  due,  yet  the  de- 
fendant did  not  then,  or  at  any  other 
time,  pay  it.  Second  breach:  that  the 
defendant  did  not  do  all  such  matters 
and  things  as  were  necessary  for  keep- 
ing on  foot  the  policy,  but,  on  the  con- 
trary, although  afterwards,  to  wit,  on 
the  24th  of  June,  1847,  it  was  neces- 
sary, in  order  to  keep  the  policy  on 
foot,  that  an  annual  premium  should 
be  paid  within  twenty-one  days  from 
that  day,  yet  the  defendant  did  not, 
within  that  period,  or  at  any  other 
time,  pay  it: — Held,  on  special  de- 
murrer, that  both  breaches  were  bad. 
The  North  British  Intfurance  Com- 
pany V.  Biky,  687 
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(4).  On  Scire  FactoB, 

A  declaration  in  scire  facias  stated; 
that  the  plaintiff  recovered  against  G., 
one  of  the  public  officers  for  the  time 
being  of  certain  persons  united  in  co- 
partnership for  the  purpose  of  carrying 
on  the  trade  and  business  of  banliers 
in  England,  of  which  copartnership 
G.  was  then  a  member,  residing  in 
England,  and  had  been  duly  nomi- 
nated, and  before  and  at  the  com- 
mencement of  the  suit  had  been,  and 
at  the  time  of  the  judgment  was,  one 
of  the  public  officers  of  the  Company, 
a  certain  debt  and  costs,  whereof  G., 
as  such  public  officer  as  aforesaid,  is 
convicted,  as  by  inspecting  the  rolls 
appears,  kc,\ — Heldf  on  special  de- 
murrer, that  the  declaration  was  bad, 
for  omitting  to  state  that  the  debt  re- 
covered against  G.  was  due  and  owing 
from  the  Company  to  the  plaintiff. 
Ne98  v.  FenwUk,  598 

(5).  In  Arrest  ofJudgmerU, 

In  an  action  on  the  case  against  the 
sheriff,  the  declaration,  after  reciting 
that  two  writs  of  fi.  fa.  had  been  deli- 
vered to  him  to  be  executed,  stated, 
that  the  defendant,  as  such  sheriff,  un- 
der colour  of  the  writs,  wrongfully  and 
injuriously  seized  goods  of  the  plaintiff, 
of  much  greater  value  than  sufficient 
to  pay  and  satisfy  the  sum  of  money, 
interest, poundage,&c.,  indorsed  on  the 
writs,  although  the  defendants  well 
knew  that  the  money  arising  from  a 
part  of  the  goods  so  seized  would  be 
sufficient  to  satisfy  the  indorsement 
on  the  writs;  yet  the  defendant,  con- 
triving Ac,  afterwards,  under  colour 
of  the  said  writs,  wrongfully  Ac.  did 
sell  and  dispose  of  more  goods  than 
necessary  to  satisfy  the  indorsement 
on  the  writs;  and  the  defendant,  fur- 
ther disregarding  his  duty  Ac,  then 
sold  the  said  goods  for  a  much  less 
sum  of  money  than  he  could,  might, 
and  ought  to  have  sold  the  same: — 


Held  sufficient,  on  motion  in  arrest  of 
judgment.     Gawlery.  Chapliny     503 

II.  Plea. 

(1).  When  bad  after  Verdict. 
To  trespass  de  bonis  asportatis  by 
the  assignees  of  L.,  a  bankrupt,  the 
defendants  pleaded,  that  L.,  before  his 
bankruptcy,  being  seised  in  fee  of  cer- 
tain copyhold  tenements,  in  consider- 
ation of  1400/.,  covenanted  to  surren- 
der them  to  the  use  of  the  defendants, 
subject  to  a  proviso  for  redemption; 
and  for  better  payment  of  the  interest 
of  the  said  sum  of  1400/.,  L.  granted 
to  the  defendants,  that  as  often  as  the 
interest  should  be  in  arrear  for  a  cer- 
tain time,  it  should  be  lawful  for  the 
defendants  to  enter  and  distrain  for 
the  same.  The  plea  then  averred  the 
surrender  and  admittance  of  the  de- 
fendants, and  justified  the  seizure  of 
the  goods  on  the  premises  while  in 
possession  of  L.,  as  a  distress  for  the 
interest  in  arrear: — Held,  after  verdict, 
that  the  plaintiffs  were  entitled  to 
judgment  non  obstante  veredicto,  for, 
assuming  the  grant  to  operate  as  a 
rent-charge,  it  ceased  to  be  so  upon 
the  admittance  of  the  mortgagees; 
and  that  afterwards  it  could  only  take 
effect  as  a  covenant,  binding  such 
goods  of  the  bankrupt  as  might  hap- 
pen to  be  on  the  premises  at  the  time 
of  the  distress.    Freeman  v.  Fduxxrda, 

732 

(2).  When  bad  as  amowrUing  to  the 
General  Issue. 

1.  To  an  action  for  money  had  and 
received,  the  defendant  pleaded,  that 
the  money  was  received  by  him  and 
others,  the  provisional  committee  of  a 
railway,  as  a  deposit  upon  shares  al- 
lotted to  the  plaintiff,  who,  with  the 
defendant,  the  committee,  and  other 
subscribers,  agreed  to  form  a  partner- 
ship for  carrying  on  the  undertaking. 
That,  after  the  passing  of  the  9  A  10 
Vict,  c  28,.  the  provisional  committee 
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in  pursuance  of  that  act  called  a  meet- 
ing, and   an   adjourned   meeting   of 
shareholders,  for  the  purpose  of  deter- 
mining whether  the  Company  should 
be  dissolved,  and  whether  such  disso- 
lution should  be  taken  to  be  an  act  of 
bankruptcy,  when  the  majority  of  Totes 
were  in  favour  of  such  dissolution,  and 
against  the  same  being  taken  to  be 
an  act  of  bankruptcy ;  and  thereupon 
the  dissolution  of  the  Company  be- 
came complete,  and  the  carrying  into 
effect  of  the  undertaking  finally  ceased, 
and  the  aflbirs  of  the  Company  be- 
came liable  to  be  wound  up;  that  the 
sum  sought  to  be  recovered  was  part 
of  the  alfairs  of  the  Company  to  be 
so  wound  up;  that  they  had  not  in 
any  manner  been  wound  up,  nor  had 
a  reasonable  time  elapsed  for  the  wind- 
ing up  of  the  same: — Uddy  on  special 
demurrer,  that  the  plea  was  bad,  as 
amounting  to  the  general  issue*  Coup- 
land  V.  ChalUs,  682 
2.  A  declaration  stated,  that  it  was 
agreed  between  the  plaintiffs  and  the 
defendant  that  the  defendant  should 
buy  of  the  plaintiffs,  and  the  plaintifis 
sell  to  the  defendant,  1000  barrels  of 
flour,  to  arrive  at  Liverpool  by  a  vessel 
called  the  Hottinguer  from  New  York; 
that,  should  the  vessel  be  lost  before 
arriving  at  Liverpool,  the  sale  should 
be  void     Averment,  that  the  vessel 
was  not  lost,  but  did  arrive  at  Liver- 
pool from  New  York,  having  on  board 
1 000  barrels  of  flour.    Breach,  that  the 
defendant  would  not  accept  the  flour. 
Plea,  that  the  Hottinguer  was  one  of 
a  line  of  packet  ships  sailing  from  New 
York  to  Liverpool  at  fixed  periods,  pub- 
lished and  known  beforehand  amongst 
merchants  at  Liverpool:  that  the  Hot- 
tinguer was  to  have  set  sail  from  New 
York  for  Liverpool  three  weeks  before 
the  s^d  agreement,  and  was  at  the  time 
of  the  agreement  expected  to  arrive  at 
Liverpool  witliin  a  week  after,  and  that 
it  had  been  published,  and  was  believed 
amongst  merchants  at  Liverpool,  that 


the  vessel  was  to  arriTe  tliere  in  tfie 
course  of  the  said  voyagey  and  that  the 
vessel  was  then  perfonning  sadi  voy- 
age, which  was  the  vojrage  in  this  plea 
mentioned:  that  the  plain tifls  had  no- 
tice ofthe  premises,  and  made  the  agree- 
ment with  reference  to  the  voyage  in 
this  plea  mentioned,  and  under  the  be^ 
lief  that  the  Hottinguer  bad  sailed  from 
New  York :  that  the  Hottingaer  had 
not  at  the  time  of  the  agreement,  nc»' 
did  she  at  any  time,  set  sail  on  ti^  voy- 
age in  the  plea  mentioned;  but  the  pro- 
prietors of  the  said  line  of  packet  ships 
had,  without  theknowledge<^theplain- 
tifi&  or  the  defendant,  substituted  an- 
other vessel  for  the  Hottinguer,  for  the 
performance  of  the  said  voyage,  ^^ch 
vessel  afterwards  arrived  at  Liveq)ool: 
by  reason  whereof  the  defendant  re- 
fused to  accept  and  pay  for  the  floor: 
— Hddj  that  the  plea  amounted  to  an 
argumentative  denial  of  the  contract 
set  out  in  the  declaration,  and  waa  there- 
fore bad  on  special  demurrer.  Mofunaey 
V.  PerroU,  522 

(3).  To  Bm  of  Exchom^ 

Assumpsit  by  indorsee  agiunst  ac- 
ceptor of  a  bill  of  exchange  for  100^ 

Plea,  that  after  the  said  bill  of  ex- 
change had  become  due  and  payable, 
W.  (one  of  the  drawers)  delivered  to 
the  plaintiff,  at  his  request,  certain  bills 
of  exchange  for  the  payment  of  certain 
sums  of  money  therein  mentioned,  and 
amounting  in  the  whole  to  more  than 
the  said  sum  of  100^,,  and  to  a  large 
and  sufficient  sum  of  money,  to  wit^ 
380/.,  for  and  on  account  of,  amongst 
other  things,  the  sum  specified  in  die 
said  bill  of  exchange  in  the  declaration 
mentioned,  and  all  damages,  &c ;  which 
said  bills  of  exchange  the  plaintiff  took 
and  received  from  W.  for  and  on  ac- 
count of,  amongst  other  things,  the  said 
sum  of  money  in  the  declaration  men- 
tioned, and  all  damages,  drc ;  and  that 
the  said  bills  of  exchange  were  paid 
and  satisfied  before  the  commencement 
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of  this  suit,  to  wit,  when  they  became 
due.  Replication,  that  they  were  not 
paid  and  satisfied,  modo  et  forma. 
Verdict  for  the  defendant  on  this  issue: 
— Hdd,  on  error  in  the  Exchequer 
Chamber  (affirming  the  judgment  of 
the  Court  of  Exchequer),  that  the  plea 
was  bad  in  substance,  and  that  the 
plaintifi*  was  entitled  to  judgment  non 
obstante  veredicto.    Williams  v.  Jatnes, 

798 

(4).  Matter  of  Aggravation. 

In  trespass  for  breaking  and  enter- 
ing the  plaintifiTs  dwelling-house,  and 
seizing,  taking,  and  converting  his 
goods,  the  conversion  is  mere  matter 
of  aggravation;  and  a  plea  which  only 
justifies  the  seizing  and  taking  is  good 
on  special  demurrer,  though  it  does  not 
in  its  conmiencement  except  the  con- 
version.    Pratt  V.  Frait,  413 

(5).  I^id  tid  Record,  Plea  of. 

In  debt  on  a  judgment,  the  declara- 
tion alleged  that  the  plaintiff  recovered 
1 9/.  9«.  debt,  and  33/.  costs.  On  plea  of 
nul  tiel  record,  it  appeared  that  the 
judgment  was  for  19/.  9«.  debt,  \b.  da- 
mages, 40«.  costs,  and  33/.  19«.  costs  of 
increase: — IleLd,  that  the  defendant 
was  entitled  to  judgment  on  the  plea, 
and  that  there  must  be  a  separate  ap- 
plication to  amend.  Billing  \.  JliUchina, 

297 

(G).  Plea  to  Scire  Facias  on  Jiulgment 
recovered  by  Fid)lic  Officer  of  Ba^ik- 
itvg  Copartnershij) — wlien  bad. 

A  declaration  in  scire  facias  on  a 
judgment  recovered  by  E.,  the  public 
officer  of  the  London  and  Westminster 
Bank,  against  the  public  officer  of  the 
Leeds  and  West  Hiding  Banking  Com- 
pany, for  the  sum  of .')  1,373/.  Vis.  Id., 
having  been  demurred  to,  the  plain- 
tiff amended,  and,  within  two  days 
after  the  amendment,  the  defendant 
pleaded  in  abatement,  that,  at  the  very 
same  time  when  the  writ  issued,  and 
before  E.  declared,  K,  then  being  pub- 


lic officer,  issued  a  writ  of  scire  &cia8 
against  D.,  another  member  of  the 
Company,  at  the  time  of  judgment  re- 
covered. The  plea  set  out  the  writ  and 
declaration,  and  averred  that  the  judg- 
ment mentioned  in  the  two  writs  of  scire 
facias  were  one  and  the  same  judgment; 
and  that,  at  the  time  of  the  recovery 
of  the  judgment  and  the  issuing  of  the 
writ  of  scire  facias  against  the  defend- 
ant, D.  was  a  member  of  the  copart- 
nership. It  then  averred  the  identity 
of  the  Companies,  and  that  D.  was 
alive,  and  tlie  suit  against  him  still 
pending.  The  affidavit  in  verifica- 
tion of  this  plea  stated,  that  the  paper- 
writing  thereto  annexed  was  a  true 
copy  of  the  issue,  wherein  E.,  as  such 
public  officer,  was  plaintiff,  and  D.  de- 
fendant; and  thatjudgment  was  signed 
in  such  action  by  E.  against  D.,  on 
&c.,  for  the  sum  of  51,373/.  12*.  Id. 
The  plaintiff  having  signed  judgment^ 
on  the  grounds  that  the  defendant  was 
not  entitled  to  plead  in  abatement,  and 
that  the  affidavit  of  verification  was 
insufficient: — Heldf  that  the  judgment 
was  regular,  inasmuch  as  the  affidavit 
did  not  state  even  the  defendant's  be- 
lief that  the  two  writs  issued  at  the 
same  time.  But  8en}ble,  that  the  de- 
fendant was  entitled  to  plead  in  abate- 
ment    Esdaile  v.  Trusiioell,         312 

(7).  Semhle,  when  bad. 

To  debt  for  money  had  and  receiv- 
ed, <fec.,  the  defendant  pleaded,  by  way 
of  set-off,  that  the  plaintifi*was  indebt- 
ed to  him  in  149/.  14*.  6d,  upon  a 
judgment  recovered  in  the  Court  of 
Exchequer,  which  the  defendant  was 
ready  to  verify  by  the  record,  and  in 
43/.  12*.  on  a  promissory  note,  and  in 
500/.  for  work  and  labour,  money  lent, 
&c.  The  plaintiff  replied,  that  he  was 
not  nor  is  indebted,  by  reason  that,  as 
to  149/.  14*.  6d.y  tlu-re  was  not  any 
record  of  the  said  recovery,  and  that 
he  was  ready  to  verify  when,  where, 
and  in  such  manner  as  the  Court  should 
appoint ;  and  by  reason  that>  as  to  the 


B62 


PLEADING. 


raddue  other  than  the  sidd  sum  of 
140/.  14«.  6(/.,the  pkiutiff  was  not  in- 
debted to  the  defendant;  concluding 
to  the  country: — Sendtle,  that  the  plea  i 
mnd  repUcadon  were  bad.  TurnbuU 
T.  Bdl,  793 

III.  Replication. 
(I).  Assets  qxiando. 

The  judgment  of  assets  quando  ac- 
ciderint  embraces  not  only  the  assets 
reorived  by  the  executor  after  that 
judgment  is  signed,  but  also  such  as- 
sets as  came  into  or  ought  to  be  in  his 
bands  between  the  issuing  of  the  writ, 
or  the  plea,  and  the  judgment,  in  the 
due  course  of  administration. 

To  an  action  of  assumpsit  against 
the  defendant  as  executor,  the  defend- 
ant pleaded  plene  adrainistravit  pneter 
10/.,  which  was  not  sufficient  to  satisfy 
B  specialty  debt.  The  plaintiff  replied, 
that  after  the  commencement  of  the 
rait,  and  after  plea  pleaded,  certain 
goods  of  the  deceased  had  come  into 
the  executors'  hands,  in  value  above 
the  sum  of  10/.,  wherewith  the  defend- 
ants ought  to  have  satisfied  the  causes 
of  action  mentioned  in  the  declaration : 
— Udd  bad,  on  general  demurrer,  as 
unnecessary  and  unprecedented ;  and 
that  the  proper  course  was  to  take  the 
ordinary  judgment  of  assets  quando  ac- 
ciderint.     iiimJlJIi,  v.  Talehamy         205 

(2).  BepliccUion  in  Action  for  Mesne 

Profits. 

To  a  declaration  in  trespass  for  mesne 
profits,  stating  the  entry  and  expulsion 
on  the  lOth  of  December  J 1844,  and  the 
expulsion  and  taking  of  profits  to  have 
been  continued  till  the  10th  of  March, 
1846,  the  defendant  pleaded,  that  the 
closes  in  which  (fee.  were  not,  nor  were 
any  of  them,  or  any  part  thereof,  the 
plaintiff's  modo  et  forma.  The  plain- 
tiff replied  to  the  whole  plea,  by  way 
of  e8toi)pel,  a  recovery  by  the  plaintiff 
against  the  casual  ejector  on  a  declara- 
tion in  ejectment,  stating  the  demise 


to  have  been  on  tlie  14A  cf  OdUber, 
1 845,  for  a  term  of  twent  j  years ;  and 
the  replication  concluded  with  a  prajer 
of  judgment  if  the  defendant,  during 
that  term,  ought  to  be  admittedy against 
the  said  recovery,  record,  and  ]nxioeed- 
ing,  to  plead  that  plea: — Hdd,  on  syit- 
cial  demurrer,  that  the  repHcadon  ap- 
plied only  to  part  of  the  time  of  the 
trespass  complained  of  in  the  deciaim- 
tion,  and  was  therefore  bad. 

^lujpne,  whether  judgment  by  d^ult 
against  the  casual  ejector  can  be  {bead- 
ed as  an  estoppel;  and  if  so,  whether  it 
can  be  replied  to  a  plea  like  the  |ve- 
sent,  which  contains  no  new  matter. 
Doe  V.  WeUaman^  368 

(3).  To  Payment  of  Money  uUo  Comi 
— ImmaUarial  Issue. 

To  an  action  of  debt  on  the  oonmum 
counts,  the  defendant  pleaded,  except 
as  to  30/.,  never  indebted;  and  as  to 
30/.  and  the  causes  and  cause  of  action 
in  that  respect,  payment  into  court  of 
30/.  and  6d.y  and  that  the  defendant 
never  was  indebted  to  plaintiff  in  a 
greater  amount  than  30/.  in  respect  of 
the  causes  of  action  in  the  introductory 
part  of  the  plea  mentioned ;  and  that 
plaintiff  had  not  sustained  damages  by 
reason  of  the  non-payment  thereof  to  a 
greater  amount  than  6d.  Beplication, 
that  the  defendant  was  indebted  to 
plaintiff  in  a  greater  amount  than  the 
said  sum,  in  respect  of  the  causes  of 
action  in  the  dedarcUion  mentioned. 
Issue  thereon ; — Held,  on  motion  for  a 
new  trial,  that,  whether  the  issue  was 
immaterial,  or  whether  it  raised  the 
same  issue  as  that  raised  by  the  first 
plea,  in  either  case  it  did  not  vitiate 
the  proceedings,  and  was  no  ground  for 
a  new  trial.     Hunt  v.  Cox,  606 

(4).  To  Plea  to  Promissory  Note. 

To  an  action  by  indorsee  against  in- 
dorser  of  a  promissory  note  for  pay- 
ment of  750/.,  the  defendant  pleaded, 
that  he  indorsed  the  note  to  P.  for  a 
special  purpose,  and  that  P.,  in  vi<^ 
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tion  of  that  purpose,  delivered  it  to  the 
plaintiff,  and  that  there  never  was  any 
consideration  or  value  from  the  plain- 
tiff to  the  defendant,  or  P.,  for  the 
transfer  of  the  note  by  P.,  or  for  the 
plaintiff  being  the  holder  of  the  same. 
Replication,  that  there  was  good  value 
and  consideration  for  the  pkantiff's  be- 
ing the  holder  of  the  note;  to  wit,  a 
large  sum  of  money,  to  wit,  the  sum 
of  750/. : — Hddy  on  special  demurrer, 
that  the  replication  was  good.  May 
V.  Seller,  563 

(5).  Conclusion  of. 

Plea  of  privilege  by  an  attorney,  al- 
leging that  he  was  an  attorney  of  the 
Court  of  Queen's  Bench,  and  not  an 
attorney  of  the  Court  of  Exchequer. 
Replication,  that  the  defendant  was  an 
attorney  of  the  Court  of  Exchequer; 
concluding  to  the  country: — Held  bad, 
on  special  demurrer,  for  not  conclud- 
ing with  a  verification  by  the  record. 
Graha/m  v.  Ingleby,  442 

POLICY  OF  INSURANCR 
See  Pleading,  I.  (3). 

POOR'S  RATR 
Warrant  ofDistreas,  %jchen  had. 

The  Stat  43  Eliz.  c.  2,  s.  4,  which 
gives  a  remedy  for  the  levying  of  mo- 
ney assessed  for  poor-rat^,  does  not 
extend  to  costs;  and  the  18  Geo.  3, 
c  19,  s.  1,  under  which  justices  have 
power  to  award  costs  in  such  a  case, 
limits  the  period  for  which  the  de- 
faulter can  be  imprisoned  to  the  term 
of  one  month. 

A  warrant  issued  by  two  justices  of 
the  county  of  S.,  after  reciting  the 
making  of  a  rate,  the  assessment  of 
the  plaintiff  in  the  sum  of  17/.  there- 
to, and  his  refusal  to  pay  the  same, 
and  that  K  H.  and  L.  W.,  two  jus- 
tices kQ.,  had  issued  their  warrant  to 
levy  the  said  sum  of  17/.  19«.  6d,  and 
the  further  sum  of  6«.  for  costs  in- 
curred in  the  premises,  making  in  the 


whole  the  sum  of  18/.  5«.  6dL,  by  dis- 
tress, &c,  commanded  the  constable 
to  apprehend  and  take  the  plaintiff  to 
the  House  of  Correction,  there  to  re- 
main ''until  payment  of  the  said  sum  :*' 
— Heldy  that  the  warrant  was  bad  in 
toto;  and  that  an  action  of  trespass 
lay  against  the  justices  and  the  con- 
stable for  the  arrest  and  imprisonment 
under  it. 

The  backing  of  the  warrant  under 
24  Geo.  2,  c  55,  s.  1,  by  a  justice  is 
purely  ministerial,  and  the  justice  who 
issues  the  warrant  is  responsible  for 
an  arrest  under  it,  although  it  be 
backed  and  executed  in  a  county  other 
than  that  in  which  it  was  issued. 

A  demand  of  the  copy  and  perusal 
of  the  warrant,  signed  by  the  plain- 
tiff's attorney,  was  left  by  his  derk  :— 
Hddy  a  sufficient  demand  under  24 
Geo.  2,  c.  44,  s.  6. 

Where  the  plaintiff  had  obtained  a 
copy  of  the  warrant  previously  to  a 
demand  thereof — Held^  that  the  con- 
stable was  not  thereby  excused  from 
complying  with  the  demand. 

The  mere  fiict  of  the  justices  bring 
joined  in  the  action  against  the  con- 
stable, does  not  entitle  the  constable 
to  a  verdict  under  the  24  G^.  2,  a 
44,  s.  6,  which  section  only  protects 
him  in  case  he  has  complied  with  the 
demand  of  a  copy  and  perusal  •f  the 
warrant. 

A  party  having  been  arrested  un- 
der the  foregoing  warrant,  and  having 
paid  under  protest  the  money  speci- 
fied in  it — Held,  that  he  was  entided 
to  recover  back  the  whole  of  the  mo- 
ney so  paid,  although  the  17/.  19«.  6c/. 
was  really  due  from  him  in  respect  of 
the  rate.     Clark  v.  Woods,  395 

PRACTICR 

See  Venue. 

(1).  Time  for  Pleading  m  Ahailemnd 
c^ier  Oyer. 

A  defendant  has  the  same  time  for 
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pleading  in  dbatemffifd  after  oyer  grani»- 
ed  of  an  instrument  stated  in  the  de- 
claration,  as  be  had  at  the  time  of  the 
demand  of  oyer.    Kerfoot  v.  Eduxvrdsy 

196 

(2).  Rvle  to  plead  several  Matters — 
When  FlairUiffentitled  to  sign  Jtidg- 
ment. 

A  defendant  obtained  a  rule  to 
plead,  with  other  pleas,  "as  to  the 
simi  of  100/.,  parcel  <kc.,  that  the  de- 
fendant indorsed  and  delivered  to  the 
plaintifl^  a  bill  of  exchange  for  100/., 
which  the  plaintiffs  received  in  satis- 
faction of  the  said  sum  of  100/."  The 
plea  delivered  was,  "  as  to  the  sum  of 
100/.,  parcel  <fec.,  the  defendant,  /or 
tmd  on  account  of  the  said  sum  of  100/., 
indorsed  and  delivered  to  the  plaintiffs 
a  bill  of  exchange  for  100/.,  drawn  by 
the  defendant  and  accepted  by  T.,  and 
the  plainti£&  took  and  received  the 
said  bill  ybr  cmd  on  account  of  the  said 
Bum ;  and  that  the  defendant  had  not 
due  notice  of  the  non-payment  of  the 
said  bill  :** — Held,  that  the  plea  was 
not  authorised  by  the  rule  to  plead, 
and  that  the  plaintiffs  were  entitled  to 
sign  judgment,  ffills  v.  Haymen,  323 

(3).  Special  Demurrer— MarginalJ^ote. 

The  rule  of  Hil.  Term,  4  Will.  4, 
which  requires,  that  "in  the  mar- 
gin of  every  demurrer,  before  it  is 
signed  by  counsel,  some  matter  of  law 
intended  to  be  argued  shall  be  stated," 
applies  to  special  as  well  as  to  gene- 
ral demurrers.  And,  if  such  points 
be  wanting,  the  Court  will  set  the  de- 
murrer aside  as  irregular.  Baugtverecm 
V.  £reU,  483 

(4).  Irregvlar  Issue. 

On  the  20th  March,  a  defendant, 
under  terms  of  rejoining  gratis,  and 
taking  short  notice  of  trial  for  the 
next  assizes,  pleaded  a  set-off*.  On 
the  25th  March  the  plaintiff*  delivered 
a  replication  of  the  Statute  of  limita- 


tions, and  demanded  a  rejoinder.  In 
the  evening  of  the  29th  March,  which 
was  the  commission-day,  the  defend- 
ant delivered  a  rejoinder,  but,  in  con- 
sequence of  the  office  closing  at  three 
o'clock,  the  plaintiff  inserted  a  re- 
joinder different  in  form  but  similar 
in  substance  to  the  defendant's,  made 
up  the  issue,  and  passed  the  record. 
The  defendant  did  not  appear  at  the 
trial,  and  the  plaintiff  having  obtain- 
ed a  verdict,  the  Court  set  aside  the 
issue,  Nisi  Prius  record,  and  trial. 

"  Rejoining  gratis,"  means  rejoin- 
ing within  four  days  without  a  rule 
for  that  purpose,  and  not  rejoining 
within  twenty-four  hours  after  de- 
mand.     Winterbottom  v.  LeeSy       325 

(5).  Simrnions,  token  no  Stay  of  Pro- 
ceedings. 

A  defendant  served  two  consecu- 
tive summonses  for  leave  to  plead  se- 
veral matters,  neither  of  which  was  at- 
tended by  the  plaintiff.  On  the  re- 
turn of  the  second  summons,  on  which 
day  the  defendant's  time  for  pleading 
expired,  he  took  out  and  served  a 
third  smnmons,  returnable  the  follow- 
ing day.  The  plaintiff  did  not  attend 
this  sunmions,  but  signed  judgment 
after  it  was  returnable: — ffeld,  that 
the  third  summons  was  no  stay  of 
proceedings,  and  that  the  judgment 
was  regular.     Hawkins  v.  WUMnsan, 

345 

(6).  Side-har  Ride  for  view. 

An  action  for  work  and  labour  as  a 
bricklayer,  is  not  a  case  in  which  a 
side-bar  rule  for  a  view  ought  to  be 
granted. 

Semble,  that  such  rule,  omitting  the 
names  of  the  shewers,  and  the  time 
and  place  of  meeting,  is  irregular. 
Stones  V.  Menhem,  382 

(7).  Hearing  several  Counsd, 
Where  several  defendants  appeared 
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by  several  counsel,  it  is  a  matter  for 
the  discretion  of  the  presiding  judge 
whether  he  will  allow  more  than  one 
counsel  to  be  heard.  Senible,  that 
where  one  defence  alone  is  relied  on, 
the  better  rule  is,  that  one  counsel 
only  ought  to  be  heard.  Nicholson  v. 
Brooke,  213 

(8).  SettlemetU  of  Action  by  Pauper 
FkmUiff,  when  allowable. 

Where  a  pauper  plaintiff  settles  the 
notion  behind  the  back  of  his  attorney, 
it  is  entirely  a  question  for  the  discre- 
tion of  the  Court,  under  the  particular 
circumstances  of  the  transaction,  whe- 
ther they  T^ill  interfere  and  set  aside 
the  proceedings. 

Where  a  pauper  plaintiff  settled  the 
action  behind  his  attorney's  back,  by 
executing  a  release,  but  it  appeared 
tliat  he  was  the  first  to  make  the  ap- 
plication, and  that  the  arrangement 
was  fair  and  reasonable,  the  defendant 
having  pleaded  a  plea  of  release  puis 
darrein  continuance,  the  Court  refused 
to  set  aside  the  deed  and  the  plea  at 
the  instance  of  the  attorney.  Jones 
V.  Bonner,  230 

PRIVILEGK 

See  County  Court,  (5). 
Evidence,  (6), 

PROBATE. 
See  Executor. 


PROFERT. 
See  Pleading,  I.  (1). 

PROHIBITION. 
See  County  Court,  (5). 

PROMISE. 
See  Bankrupt,  (1). 


PROTECTION. 

Final  Order  for,  under  5^6  Ftrf. 
c.  116,  andl  ^  %  Vict,  c.  96.— 
Plea  of. — Service  of,  JEffect  after 
Fined  Order. 

See  Insolvent. 

Protection  and  Liberation  v/nder 
Scotch  Sequestration  Act, 

See  Sequestration. 

PUBLIC  OFFICER 
See  Pleading,  II.  (6). 

RAILWAY  COMPANY. 

See  Allotment. 
Call. 

Carriers'  Act. 
Deed. 

LiohilUy  of  Company  by  reason  of  Ac- 
cident arising  from  Failure  of  Works 
on  Line, 

In  an  action  against  a  Railway 
Company,  for  compensation  for  ii\jury 
received  by  the  plaintiff  by  the  break- 
ing down  of  a  bridge,  over  which  he 
was  passing  in  a  passenger  train,— 
Held,  that  it  was  a  proper  question  for 
the  jury,  whether  Uie  defendants  had 
engaged  the  services  of  competent  en- 
gineers, who  had  adopted  the  best 
method,  and  had  used  tiie  best  mate- 
rials; and  that,  if  the  defendants  had 
done  so,  they  would  not  be  liable;  but 
that  the  mere  fact  of  their  having  en- 
gaged  the  services  of  such  a  person, 
would  not  relieve  them  from  the  oon- 
sequences  of  an  accident  arising  firom 
a  deficiency  in  the  work.  GroU  v. 
Cliester  and  Udyhead  Bailnoay  Com- 
pany, 251 

RATIFICATION. 
See  Trespass,  (1.) 

RECAPTION. 
See  Escape. 


BEPLEVIN. 

dTax. 


REVENUK 
Remooal  of  CaiUM, 
A  TMHel  having  a  quantity  of  aims 
on  board  wu  Beiied  in  the  port  of 
London  b;  the  defendanta,  officers  of 
CustomB,  but  was  itfterwuda  uncon- 
ditionally restored.  An  action  of 
trespass  having  been  brought  agunat 
the  defendantfl  for  the  seimre,  in  the 
Court  of  Common  Pleas,  a  role  was 
made  absolute  in  the  first  instance,  on 
the  Buggeation  of  the  Attomey-Qene- 
nd,  and  without  affidavit,  to  remove 
the  cause  into  this  Court.  Adomi  t. 
(Sir  Thomat  Fremtmde,  Bart,      453 

SCIRE  FACIAS. 
Sti  Pliadjso,  I.  (4);  11.  (6). 
Altliough,  aa  a  general  rale,  an  ap- 
plication made  upon  defective  mate- 
rials cannot  be  repeated  upon  amended 
mat«riala,  except  in  cases  where  the  af- 
fidavits are  wrongly  intitled,  or  have  a 
defect  in  the  jurat ;  yet^  where  a  rule 
to  issue  a  %cxn  &das  upon  a  judgment 
recovered  uainst  the  public  officer  of 
a  Joint-atow  Banking  Company  had 
been  obtained  agaiiut  a  former  mem- 
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SEALED  REGISTER 

See  Call. 

SEQUESTRATION  ACT,  2  &  3 
VICT,  c.  4. 

Protection  cmd  LibercUion, 

The  Scotch  Sequestration  Act  (2  & 
3  Vict.  c.  41)  provides  for  two  distinct 
species  of  warrants  to  be  granted  by 
the  Lord  Ordinary,  one  for  the  pro- 
tection of  the  debtor  from  arrest,  the 
other  for  his  libercUion  when  in  cus- 
tody. Thus  a  warrant  which  recites 
that  the  Lord  Ordinary  had  considered 
the  petition  of  A.  B.,  and  sequestrates 
his  estates,  and  declares  them  to  be- 
long to  his  creditors,  and  appoints  the 
creditors  to  hold  two  meetings  at  a 
certain  time  and  place,  to  elect  interim 
factors  and  trustees,  and  remits  to  the 
sheriff,  to  proceed  according  to  the 
statute,  and  "  ffra/rUa  a  uxurrant  of 
protection  to  the  said  A.  B.  against 
arrest  or  imprisonment  for  civil  deUy 
fjuntU  the  meeting  of  the  creditors  for 
the  election  of  a  trustee,*^  is  a  warrant 
of  protection  only,  and  therefore  a  party 
in  custody  at  the  time  the  warrant  is 
obtained  is  not  entitled  under  it  to 
his  discharge.     McGregor  v.  Fisken, 

226 

SERVANT. 

See  Carriers'  Act. 

SET-OFF. 

A  defendant  cannot  set  off,  by  plea 
to  the  further  maintenance  of  the  ac- 
tion, a  debt  which  accrued  after  action 
brought,  and  before  plea  pleaded. 
Richards  v.  Jam/eSy  471 

SETTLEMENT  OF  ACTION  BY 
PAUPER  PLAINTIFF. 

See  Practice,  (8). 

SHARE. 
See  Bank. 


SHAREHOLDER. 
See  Call. 

Uoceculion  against  Shareholder  of 
Joint-stock  Compa/ny. 

See  Joint-stock  Company. 

SHERIFF. 
^  Attorney. 

Pleading,  I.  (5). 

Action  against  for  Excessive  Distress. 
See  Pleading. 

SLAVES  — TRESPASS  WHEN 
MAINTAINABLE  FOR 

See  Trespass. 

SPECIFICATION. 
See  Patent. 

STAMP. 

See  Bills  of  Exchange. 

(1).  Agreement. 

An  agreement  made  in  1840,  when 
the  55  Geo.  3,  c.  184,  required  a  U. 
stamp,  was,  subsequently  to  the  7  & 
8  Vict.  c.  21,  stamped  under  a  penalty 
with  a  2s.  6d,  stamp: — Held,  that  the 
agreement  was  admissible  in  evidence. 
Deakin  v.  PenmaU,  320 

(2).  When  ad  valorem  Stamp  neoeS' 

sary. 

"Memorandum,  that  T.  has  sold 
to  G.  all  the  goods,  stock-in-trade,  and 
fxtures  in  a  certain  shop :" — Jffdd,  to 
require  an  ad  valorem  stamp  as  a 
conveyance. 

Any  instrument  which  operates  as 
a  record  of  the  transfer  of  property  is 
a  conveyance  within  the  Stamp  Act. 
HarsfaU  v.  Hey,  778 

STATUTE —RETROSPECTIVE 
OPERATION. 

See  Gaming  and  Wagering. 


Uo.  for  tbe  amount  ot  ttie  parctiase 
on  their  credit,  L.,  8.,  ic  Co.  drew 
bills  on  B.  &  Co.,  and  the  coffee  they 
shipped  on  board  a  vessel  of  B.  &.  Co., 
bound  for  "  Cork  and  a  market."  An 
invoice  was  made  out,  stating  the  cof- 
fee to  be  sliipped  hj  order  and  on  ac- 
count and  risK  of  B.  k  Co.;  but  L., 
8.,  £  Co.  procured  the  captain  to 
sign  bills  of  lading,  making  tJie  colTec 
deliverable  to  their  order  or  assigns 
"  freight  free."  One  of  these  bills 
thej'  indorsed  in  blank,  and  tmnstnit- 
ted  by  post  to  B.  <b  Co.  on  the  Slst  of 
September.  At  the  end  of  Septem- 
ber, A.  W.,  the  agent  in  England  of 
L,  S.,  &  Co.,  aek&d  the  principal  part- 
ner in  the  firm  of  B.  A  Co.  to  cause 
the  bill  of  lading  to  be  placed  in  third 
hands,  to  secure  the  bills  drawn  on 
account  of  tlie  purchase,  to  which  he 
agreed,  and  on  the  IGth  of  October 
gave  a  written  order  to  that  effect. 
On  the  12th  of  November,  which  was 
after  B.  dc  Co.  had  committed  an  act 
of  bankroptcy,  the  bill  of  lading  ar- 
rived, and  was,  in  pursuance  of  the 
above-mentioned  agreement,  delivered 
to  A.  W.  for  the  above-mentioned  pur- 
pose, who,  after  the  fiat,  pledged  it  for 
a  Wge  advance  with  Uie  pituntiffs, 
merchanta  at  Rotterdam.  The  cargo 
having  afterwards  arrived,  the  assig- 
nees got  poBsesaion  of  it,  and  trover 
was  brouglit  by  the  plaintiSB,  as  in- 
dorsees <^  the  bill  of  lading: — Bdd, 
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TESTE  OF  WRIT  OF   CERTIO- 
RARI. 

See  County  Court,  (1). 

TITHES. 

^xempUan — Discha/rge,  under  2^3 
WiU.i,cAOO. 

The  enjojrment  of  land  producing 
titheable  matters,  without  payment  of 
tithe,  for  the  period  prescribed  by  the 
2  &  3  WiU.  4,  c.  100,  if  adverse  and 
as  of  right,  creates  a  valid  and  inde- 
feasible exemption  from  and  discharge 
of  tithes. 

But  the  non-payment  of  tithes  of  a 
particular  thing  for  such  period,  in  re- 
spect of  lands  for  which  tithes  of  other 
titheable  produce  have  been  paid  with- 
in the  statutable  period,  does  not  ope- 
rate as  an  exemption  from  the  pay- 
ment of  the  tithes  of  that  particular 
thing.     SaUcdd  v.  Johnson,  256 

WRIT  OF  ERROR. 

Wlien  it  does  not  lie. 

Error  does  not  lie  on  a  judgment  of 
a  superior  Court,  upon  a  feigned  issue 
brought  under  the  46th  section  of  the 
Tithe  Commutation  Act,  6  <k  7  Will. 
4,  c.  71;  and  the  Court  of  Exchequer 
Chamber  quashed  a  writ  of  error  so 
brought.     Thorpe  v.  Plowden,       387 

TOWN. 

Meaning  of  the  Word  in  tJie  RaUitxiy 
Clauses  Consolidation  Ad. 

On  the  trial  of  an  issue  whether  a 
railway  was  passing  through  a  "  town" 
within  the  meaning  of  the  Railway 
Clauses  Consolidation  Act  (8  <fe  9  Vict. 
c.  20,  s.  11),  the  judge  merely  told  the 
jury  tliat  the  word  "  town"  was  to  be 
understood  in  its  ordinary  and  popular 
sense: — Held^a  misdirection,  inasmuch 
88  the  judge  ought  to  have  given  such 
a  definition  of  the  word  "  town"  as 
would  have  enabled  the  jury  to  decide 


the  issue.  ''  Town,"  in  that  act,  means 
a  collection  of  inhabited  houses  so  near 
to  each  other  that  they  may  reasonably 
be  said  to  be  continuous,  and  the  term 
will  include  a  space  of  open  ground 
surrounded  by  continuous  houses ;  and, 
semhUy  all  open  spaces  occupied  as  mere 
accessaries  to  such  houses,  although  not 
so  surrounded.  Elliott  v.  Ihe  South 
Devon  RoflXuxiy  Compoffiy^  725 

TRESPASS. 

See  Malicious  Trespass  Act. 
Pleading,  II.  (4). 

The  defendant,  a  naval  command- 
er, stationed  on  the  coast  of  Africa, 
with  instructions  to  suppress  the  slave 
trade,  was  requested  by  the  governor 
of  Sierra  Leone  to  obtain  the  libera- 
tion  of  two  British  subjects  detained 
as  slaves  at  the  Gkllinas  by  the  son  of 
the  king  of  that  country,  and  in  effect- 
ing that  object  to  use  force,  if  neces- 
sary. He  accordingly  proceeded  to  the 
Gallinas  with  an  armed  force,  and,  hav- 
ing landed  at  Dombocorro,  took  mili- 
tary possession  of  a  barracoon  belong- 
ing to  the  plaintiff,  who  was  a  Span- 
iard, carrying  on  the  slave  trade  at  the 
Grallinas.  He  then  communicated  with 
the  king  of  the  country,  and  the  two 
British  subjects  having  been  released, 
the  defendant  concluded  a  treaty  for 
the  abolition  of  the  slave  trade  in  that 
country.  In  execution  of  this  treaty, 
the  defendant  fired  the  barracoons  of 
the  plaintiff,  and  carried  away  his  slaves 
to  Sierra  Leone,  where  they  were  liber- 
ated. Some  of  the  plaintiff's  goods, 
used  in  the  slave  traffic  were  claimed 
by  the  king  as  forfeited,  and  delivered 
up  to  him;  other  goods  were  destroyed. 
These  proceedings  having  been  com- 
municated to  the  Lords  of  the  Admi- 
ralty, and  the  Secretaries  of  State  for 
the  Foreign  and  Colonial  Departments, 
they  respectively,  by  letter,  adopted  and 
ratified  the  act  of  the  defendant: — 
Held,  first)  that  the  plaintiff  had  a  pro- 


rendered  it  an  act  of  Btate,  forwhich  the 
Crown  WM  alone  reeponrible,  (Parke, 
B.,  dubitante):  and  Uiat  such  defence 
was  open  under  the  general  issne.  Bu- 
ron  V.  Danmem,  167 

Evidanea  admUmbh  under  Traverse 

that  the  Ctoae  vxa  the  PlairtUfa. 

Under  the  plea  to  a  declaration  in 
trespass,  qr.  el.  fr.,  that  the  close  in  the 
declaration  mentioned  was  not,  at  the 
time  when  Sk.,  the  close  of  the  plain- 
tiff, the  defendant  maj  shew  a  lawful 
right  to  the  poBsession  of  the  close, 
dther  in  himself  or  in  some  other  per- 
son under  whose  authority  he  claims 
to  have  acted.  So  held  on  error,  in  the 
Exchequer  Chamber,  per  WUde,  C.  J., 
Coltman,  J.,  Mauie,  J.,  Erie,  J.,  and 
WiUiamt,  J., — disaentieutibua,  Cole- 
ridge, J.,  and  Wightman,  J.  Jonee  t. 
Chapman,  603 

TEOVEE. 

Jthat  tt^dent  to  pose  Propwty. 

The  defendant,  a  oom-&ctor,  reeid- 
ing  at  Bristol,  in  December,  1846, 
wrote  to  one  L.,  at  Plymouth,  request- 
ing samples  of  barley,  and  to  make 
him  an  offer  of  a  cargo.  In  the  same 
month  L.  wrote  to  defendant,  and  sent 
samples  of  barl^,  and  offered  to  sell 
defendant  from  400  to  500  quarters 
f.  o.  b.,  at  Kingsbri(%e,  or  some  neigh- 
bouring port,  for  a  certain  sum,  for 


VENDOR 


WRIT  OF  EXTENT.      871 


tain  property  for  a  certain  period, 
and  at  the  expiration  of  the  agree- 
ment, the  property  should  be  given  up 
to  the  plaintiff: — Held,  that  the  words 
the  "  said  parties  hereto"  meant  the 
defendants  only,  and  therefore,  that 
the  plaintiff  was  not  a  partner  with 
the  defendants  in  the  goods. 

The  goods  having  been,  during  the 
term,  applied  by  the  defendants  to  a 
purpose  in  contravention  of  the  agree- 
ment, and  not  having  been  redelivered 
by  them  at  the  end  of  the  tenn : — Hdd, 
that  tlic  bailment  had  been  determin- 
ed, and  that  the  plaintiff  might  main- 
tain trover.    Bryant  v.  WanleU,     479 

TRUCK  ACT. 

Who  is  a  Worknian  or  Labourer  with- 
in the  Mea7iing  of  the  Act. 

A  person  who  takes  a  contract  to 
execute  a  certain  cutting  on  a  railway, 
at  a  certain  sum  per  cubic  yard,  and 
employs  several  men  under  him  to  as- 
sist in  doing  the  work,  is  not  a  ttxyrk- 
man  or  labourer  within  the  true  mean- 
ing of  the  1  &  2  WiU.  4,  c.  37,  (the 
Truck  Act),  although  he  does  a  por- 
tion of  the  work  himself 

Where  the  earth  removed  is  clay, 
which  is  used  for  making  bricks, 
QucK^rey  whether  a  labourer  engaged  in 
the  removal  of  such  earth  is  a  person 
"  employed  in  or  about  the  working 
or  getting  of  clay,"  within  the  mean- 
ing of  the  19th  section  of  the  Act. 
Biley  v.  Warden,  59 

VARIANCE. 
See  Pleading,  II.  (5). 

VENDOR. 
See  Lease. 


VENUE. 
Undertaking  to  give  Material  Evidence. 

An  undertaking  to  give  material 
evidence  of  some  matter  in  issue,  aris- 
ing in  a  particular  county,  is  satisfied 
by  evidence  arising  in  that  county, 
which  bears  upon  the  amount  of  da- 
mages. 

Therefore,  in  an  action  for  negli- 
gent dri\nng,  whereby  the  plaintiff 
was  injured,  and  suffered  loss  in  his 
business  as  an  attorney : — Held,  that 
the  production  of  the  roll  of  attomies 
in  Westminster,  containing  the  name 
of  the  plaintiff,  satisfied  the  under- 
taking to  give  material  evidence  in 
that  county.     Jones  y.  Smith,        451 

WAGER. 
See  Gaming  and  Wagering. 

WARRANT  OF  DISTRESS. 

When  had — Backing,  under  24  Geo.  2, 
c.  55 — Demand  of  Copy  a/nd  per- 
usal of  under  24  Geo,  2,  c.  44,  s.  6. 

See  Poor  Rate. 

WARRANT  OF  PROTECTION 
AND  LIBERATION. 

See  Sequestration  Act. 

WORKMAN,  WITHIN  MEANING 
OF  THE  TRUCK  ACT. 

^     See  Truck  Act. 

WRIT  OF  ERROR. 
See  Tithes. 

WRIT  OF  EXTENT. 

Wlien  returnable. 

Su  Escape. 


END  of  vol.  II. 
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